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His appearance is effeRted by filing-eoftimed bail 1K. R 
with elerk of bails; in C. B. with filazer; on dntering 6 
pearance file memorandum of warrant to defend; then TR 
liver declaration, (which in ſome reſpects differs from com» . 
mon . and proceed as in other ww „ 
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en 4 members of arliament, canno | pong Of proceedings 
againſt by original writ in B. K in all . on in thoſe dy originals 
eu (ſuch as caſe,” tre ſpaſs, ej jecment, a. and debt) \ 
which-the King's Bench hoy plea of by original writ. 

If . e ee proceeds by original, e a peer or * 
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| the curfitor ie framthe TOO This cha then 
be delivered to the ſheriff, who will make out a ſummons | 
"thereon; give ſummons to your officer to leave at defendant's 
| houſe. A copy of the original is uſually made out by plain · Wl 
. tiff 's attorney for the ſhenif, and that 3 is ſerred 28 the ſum- BY 
mons on the defendant. 

OT TTTT. Upon the return of the original, it is filed with the Maxet, 
| EE” if in Rip or oye brevium, if in C. B.; and if the defend- 

Ant appears, the proceedings are the ſame as in other caſes, 
- Whetheran ef. © Formerly inſtead of appearing he'might caſt an eſſoin; 
_ inmaydeesR. put this is now much diſcouraged by the courts, and almoſt i 
| | rendered obſolete, though, I take it, it may Kill in certain Wl 
Actions be done. | "See vol. I. p. 7. 
Should no ap 3 de entered with the filazer within 
four days after the guarto die pft of the return of the original, 
_ or effoin caſt, the plaintif®s attorney makes out a precipe fot 
| "a vifiringo), and carries it to the 2 filazer to draw out 
the . it is figned and ſealed: get a warrant thereon, 

il which gi to officer to levy; the firſt l. levy is 40s. 

"If the defendant does not appear on the quarts die pot of 
die return of the diffringar, the plaintiff's attorney mult call 
upon the ſheriff to return the writ : whereupon he may ſue 
Laut an alias, and upon the return of that, a Pluries diftringas. 
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wo 2 e ee to be increaſed to the amount of the 
| demand. 
If — ares eg of laſt a : 
- Dade, move the court in purſuance of lente that iſſues 1 
may be ſold and paid over to plaintiff. i 
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. 8 by deliverin Ee on a piece of paper. Middleſex, I 
+ - Bier for A. of B. at the fuit of C. P. T. 8 h 
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peared; draw up rulez ſerye copy on (ſheriff; ſhew-the ori- 5 
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All the proceedings againſt a peer or privileged perſon ſub- Of the proceed. · 
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p merchant, or upon the ſtatute of afton-burnell 11 Edw. 1. | 
rin - and then a capias ad ſarigfaciemdum lies even againſt peers 4 
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1 da Bench priſon, as under ſentence of the court on a criminal gave gy | 
et 4 information or the like, there is no occaſion of filing a bil! 
againſt him, as having privilege, and ifſuing a ſummons and 

the like; but plaintiff may, without any ſummons, file a bill 

againſt him, as being in the cuſtody of the marſhal; but he 

cannot charge him in cuftady upon any bailable aclion, naar can 

he afterwards charge him in gnecuion. 'Jack/on v. Moreth, . 
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In the King's Bench the ſummons and its ſubſequent pro- whae the m- 
ceſs, attachment, and diſfringat, when the ſuit is by bill, do mons andmeſne 
not ſtate the cauſe of aQion at large, but only generally, as ef rend. 
« to anſwer the ſaid. A. B. in a plea, of treſpaſs on the caſe to ings by bit; 

% his damage of, Sc, or that he render to the ſaid A. 3. 
a0 ag the caſg is. Whereas if the ſuit is by original, the it by ind. 
ſubſequent proceſs of firing 25 thereon ſtate MINE 3 
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Lao 9 _ teedings are by bill or original, all the proceſs thereow ſtates 
1 985 the whole as in the original bil! or e "2 Cn 
| But contra; Imp. C. B. 585. - of : 
- Of the teſte and The ase and other proceſs ode he bill; Fees not 
. return offueh have fifteen days between the %fte and return, but muſt he 
2 made returnabie ona day certain. But when by original, 
- they muſt have fiſteen days between the 19% and ound ane 
muſt be made returnable on a general return. e, 
Of the power of « On motion to increaſe iſſues, it is diſcretionary locking 
ae ee to order the amount; and they may order to the full amount 
| on the firſt motion, if they chink proper. Bar, 418. 420. 
And the courſe of the King's Bench is now, on motion, to 
_ «order the amount of the Whole debt to 'be- levied on the 
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ol ment, had proceeded agreeable to the act of 10:Gegiiy; _ 
but nothing and had obtained rules for ſelling the iſſues levied-w 
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ent againſt the ſheriff, but no iſſues had been actually 
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as moved, that theſe rules ſfrould all be diſcharged: For 

| as no iſſues had been leyied, they could not be fold (vide. 3. 
bf the ſtat. 10 Geo. 3. e. ge.); and as the defendant in the 
Fo action had now appeared, the end and oye of the writs 
Upon what were 1 On the other ſide the aintiff inſiſted on 
_ will be the coſts. of iſſuing the writs before the N15 ſhould be diſ- 
EO cd _— | and the court thought that reaſonable, and direct - 

205 e ed, on payment of coſts the rules ſhould be diſcharged. 
Woot, 64 "8 hey were of opinion, . that theſe coſts were not to attend 
the event of the ſuit, but were to be paid to the plaintiff at 
2 all events, "whether he ſhould finally ſucceed in his ſuit or 

Bot 2 v. To 'ownſend and Sawbridge, Burr. 2726. 

jo 2. Whether court will not, alſo in ſuch caſe lay de- 

endant under terms to plead liſſuably, take ſhort notice, &c. 


bie own laches? Imp. K. B. 486. 
The ſtatute 10 The ſtatute 10 Geo. 3. extends to all wike of diftringas 
| Geo. 3. extends in general, not merely to fuch as are iſfued againſt peers 
to all writs of 
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nk on a motion made by. Lord: Banbury, ſot: a a ſuperſedras 

$0; 2. /atitaty which hadvifhded: againſt him by the name of 

Charles Knollys, the court denied the motion; and the Chief 5 

Juſtice ſaid, they could not take notice chat this Charlez F 

Knolls is Earl of Banbury 3" and that there" Was à difference 

between this caſe and the caſe of a 2 wit that had fat in the 

Houſe; for if his lordſhip. ad © ever en fummdned. to par- 

lament, and. bad a writ Ty ew, and there Was no diſpute 

about the identity of the perſon, it would aut been reaſon · 

able to have — e But in this caſe.of a lord 

_ has never ſat there, t 57 could not do it, for they could 
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third perſon. N 


action, as in a plea of treſ 
3 was not 


one, Cc. v. Leuben 
Nor need the ac etiam be inſerted, "hough i It may 
fo to do, but it is ſuſhcient ro mention the nature of the ns 
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ilable, The ſtat. of 13 Car. 2. 
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OY another caſe it has been ſaic that an attachment of 
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the ſame a8 . caſes, and in the Write of inquiry: or — | 
execution he is deſcribed as in dèeclaratiun ?- 

If an httorney delivers his declaration four dopvenctutire When defend- 


14 6 


able, the defendant muſt plead us of that term. 

If an attorney delivers his declaration four days excluſive | 
before the end of the term in which the attachment was e THO 
returnable, and enters a rule to plead, and demands a plea, 
the defendant ſhall be obliged to plead as of that term; and 
if he does not deliver his declaration in that timez the de- | 
fendant is entitled to an imparlance./'-] $7 0 G0 | 

And if he. does not deliver his 6 before the 
eſſoin day of the ſubſequent term, the defendant * have 
an 1 N to che tem next following, 


4 


F CLFA = rants, 7 # 3.2 
th Of proneding e ee Defendant in 1 K. B. jv e 


it £5 { $66 553 

Fi are bill hich is the ame as the declaration, 10 — 
Ackers Dl ee 0 in the beginning Si N 

by on parchment with a treble 1 ſtamp z file it with cler 
of declarations: in K. © 2, copy, creof en eee 
treble 1d. ſtamp, paper; a * ſetye a as. the declarations ge] 
deliver it to the attorney or his known agent, znd indorſe ||, 
hereon notice to plead; hay c 0 for declaration. 1 
The indorſement may be thus, 


bs 8 
his is a true 8 Of indorſing de- 
zaelmas claration with 


jn e from votes to plead. 
againk, you.by 
7} iin i Yam 


Os 4 bill cies: an attorney * in al Vil fort wild" S Wh. 
= — the: Cings before the King himſelf, preſent here in court; ir his- 10 


5 N 7 that, Whereas, 9: (in other caſe), ap thera 


ief, &c. 


e G5 


S. lot the plaintiff. 4: ac WOOD ee 2 
The e ee m — 
p, 1 N 0 4 1 171 art ; #. 514 * 


- 
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oO PROCEEDINGS | cen 


Tn . eee fp poltion-thas che bil be led font 
get d ante th end ofthe term, other defend» 
ant will be entitled to an imparlance, and uber to pred 
- ould be within firſt' four days of next term. 

5 Four days time to plead 5 ſufficient in all caſes, though | 
_ Yo; ug nt the attorney live above. 20 miles from London, as he is ſup- 
=o 78 e Preſant in court. Mann, v. Tn, 
Tr uſed eo be eight days, if above 20 ales, or venue in 
=__ © another county. 

1 1 If defendant appears and pleads proceed to ie, as * 
Wl ether nenen 


1 . iſſue, but not for plaintiff 22. eres 80 
( Iba abe, nor” I he does not appear give a rule lend, a 


Wappen. demand of plea which muſt, be done, and fign judgment, 
—_— Ti” "on proceed with inquiry manu n ahne in other 
5 cCaſes. 
1 Remedy agel Thus in Kk. B. the remedy LS alan, is ; n©F 
Er 1 than in C. B., which fee infra; and indeed quicker 
; | in ordinary caſes againſt common perſons, as the de- 
claration is immediately . on —_ "tha wann any 
Oy. of meſne er e 


2 a Of preceding againſt an l 3 A" 


I 6 An attorney of che Common Pleas alſo muſt be ſued By 
ant. bill, but the bill and declaration againſt an attorney are 
anden. different ig this court ; the former being only to compel an 
1 | | appearance, and the latter not delivered till that is effected. 
| ule Tri By Reg. Trin. 21 Car. 2, No bill ſhall be filed againſt 
jo ward * 4 an officer, attorney, clerk, or miniſter of the court, in 
mm 44 order to * forejudger, undi the bill be actually entered 
on record, and a number roll actually put to the bill.“ 
Now out of ſe. The above rule, however, i is in a great meaſure diſuſed, and 
EE the mcthod of proceeding at this day * an attorney de- 
©. fendant is as follows: 
ba "The plaintiff engroſſes 1 m n Mi of parchment 
2 Nich a treble 1d. ſtamp, and carries it to the pro- 
notary, who marks it as entered, on being paid for the 
entry and it is thereby ſuppoſed to be entered, though no 
8 roll is put on the bill; which being done, the bill 
muſt be ni 6 to Weſtminſter Hall, and given to one of 
te eriers of the court, who calls the defendant in court, for 
ich he ig paid 15.3" and he muſt be called three times in 
court. Cooke's Rep. 4. After which the plaintiff gives a 
bn e on the bill wich che ſecondary for the defendant to ap- 
* for which he is 25 l Vize 16. * 


| ee or Middleſex, no forej 


5 mY It BY 4 AND At AINST ATTORNIES. | 
the rule j and chen the bill is filed in che prothonotary 


office, for wiillis paid 44. ; upon filing which bill, „ 

thereof muſt be given to the defendant in 1 _ —Y 5 REL 

Hil, 11 Geo. 2. whereby'it is ordered, that | 
Where a bill ſhall be filed againſt an tothe ib the Rule Hit. +1 G 


« court,' no fc ger'ſhall be entered for want of -appear- 
« ance if the action be laid in London or Middleſex, and iu. 
«the a reſides within twenty miles of Fondon, oY 
8 * days after notice in writing of filing ſueh bill be 


— 


to ſuch attorney, or his agent, or left at his uſuak 5 


of abode, and a rule given for ſuch appearance 'as 
&« «Meat 3 and if ſuch attorney refides above twenty miles 


% from London, or the action be in any other county than” © 


and a rule to appear; the ſaid e to be exe 
1 clufve of the-days of giving ſuch notice.” 3 


The notice of a bill being —B. Fake dach ; 
A E CT nn cov kg, 
5 . e one 51 che attoriles © ; 


Tale notice that a bill was this day filed in the 


notary's office of his majeſty's court of Common proto at 
Weſtminſter, againſt you the defendant, C. D., at the ſuit 
of the plaintiff A. B., in an action of treſpaſs upon the * 5 


upon ſeyeral promiſes, (or whatever it is,) and unleſs 


Before the above rule for giring the defendant notice, 5 
plaintif did nothing more than have him called by the crier 
in court, which was then thought ſufficient, as all attornies 
were ſuppoſed to be. perſonally preſent during the fitting of 
the court; but many of the attornies having b 


living at a diſtance, ſo that it was impoſſible to give orders 


1 , Form of ſuch 
N . \ 


en ſtruck off 
the roll on forejudgers for want of other notice, and many + 


udger ſhall be entered til! 
ight 3 ſuch notice ſhall be given, in manner as 
foreſai 


appear to the ſaid bill on Wedneſday the twenty-ſeventh Gay | 
of November inſtant, 05 wa. be Lys 85 8 

23d Nov. 1795. | O0. P. Attorn. 22 
To E. D. the defendant. » the Plainti 


— is 


for an appearance in time before the expiration of the rules 


to appear, the above rule became neceſſary. Bar. 41. 


If the defendant appears in time, which-is done b enter- 
ing appearance with prothonotary, you deliver a declaration 


and proceed as in other caſes according to the practice of 


this court, and which has been already ſhewn in the former 


How if defer 7 


volume; only let all the writs, as venire, habeas corpus, & c. 


15 anf returnable on a wn. certain in term, not on general 


return 


by 


e PR OCELDINGS. 0h. xn 


3 How if de os, - 3 hut if he does not appear, be muſt be fores 
8 - 4:44 8 — 2 ſtruck off the roll; to effect which, the 
acer, his bill, and a ferej udger on the roll in the 
Mowing orm, beginning with a memorandum as) — ſuits 
Ne by bil in B. R. 11 * TE int of Her ix WEE * 25 
ho, „ Middleſex, to wit. Be it remembered that os: the 
; "bd So nos! day HE 4 % biul de in this, ſame term; 
* A. Ba bame here into court, by T. 8. his — 
4 exhibiten to the Juſtices. of our Lord: the ho] King of 
the Bench here, his bill againſt C. D. gentleman, one of 
the attornies of the cburt of our ſaid Lord the now 
King of the Bench here, preſent here in court in his pro- 
4 es  per-perſon, in a plea of tteſpaſs on the caſe ; the tenor of 
8 * Which ſaid bill followeth in theſe words; (to wit,) To 
4. the Juſtices of our Lord che King of the Bench. Middle- 
5 oy ſexy} to wit. A. B. by T. S. his attorney complaineth 
« of C. D. gentleman, &. (the whole vill-46y)! ond ny 


— — — 


got — —— 
—ͤ —ÿh —ñäß ——— ͤ — - © 00> rr 
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— ag oy 


io: 10 Wo he prayeth relief, o. l toe e en er 
. John: de, 


| 44:68 | Pledges for proſecuting, 4 "and, | 7 
Ws | ARES Richard Roe. 
„„ SC REL ws. Whefeup upon the fajd. C, D. being ſolemnly called, 
1 " _eame not, therefore he frabdeth forejudged from exer- 
ic cifing his office of attorney of this court, Tor. his .con- 
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. e tumacy,' "Kc. 
How to proceed - Docket, the roll With prothonotaty, pay him 2 2 15 101 tad. 
againſt himaſter ing 137 the rejudg er, and the clerk_of the-warrant 15. 4d. for 
OI ri king the defendant off the roll, and then you may pro- 
5 ceed againſt him de now, as againſt, a common Neben 
either by arreſt or not, as the” action may be. 
By eee When once an attorney is forejudged, the ſuit 75 bill is at 
 eapias a5 againſt an end, and the plaintiff if he proceeds, muſt proceed 48 
b. gagainſt an-indiff-rent perſon, by original and capias in the 
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1 common vayy Bar, 43-3 and fo muſt every other perſon who 
1 ſacs him. Vincent v. Willoughby, Farrill vi Head, Bax. ar 
1 | tn for there cannot be a ſecond forejudg f 
On whattems An attorney forejudged may be Wan on clearing wn: 
_ Ry bimfelf from his contumacy, in not appearing when he was ; 

| forejudger. called, and on making ſatisfaction to the plaintiff, which b 

0 | muſt be by paying debt and coſts, and then a baba will 
Ls make an order to th clerk of the warrants to "oP | 
n en the proper roll of attornies. : 
Bs eee 8 b ions | 
able on a day certain, is, becauſe of his af 1 ance in court; but if he 
does any thing to make him qut of court, as if he be nonſuited, he may be taken k 


on a ca. ſa. for the coſts OY the judgment of go eee 8 general 
returu. a * Nl. $ FU * 1 


\ *. 


However 
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Hontrdardedbifub the profit 3 
Camelford vs Price, Doug. 312. Lane v. eat, ibid. 31 344] —_ 2 
it +is-now ſettled that attorneys may be fuel in vacation, © "ERS 5 ; 

as well as miher PRs Maybe v Field, 5. & Ko - mw 
1 rhe: ene 3:6 55 | eee Word | 

5 ws tbe dill may | be-filed as of «he term-pteceding.- But rden 
if the cauſe of action really acerues in the vacation; in ortler © 3 I»; 
that the hill may not apprar to hate been filed previous to dv i 
the chuſe of action and 0 ooeaſion nn invongruity upon 5 ae 
Iche record, the bill hould in ſuch. eaſe-b6ifiled with „„ . 
eial memorandum, thus e 30 vo lemon d, U 

t, Michae lm as derm, . Be it remembered that on-the With ſpecial | 

&, 14th;day.of Decembrr ii, la day after the oauſt ob pov ge pos if 

«, aGtion-actrued, ) 4, Dvd/wdrth; brought. ipto. the, oftice of zel fas. 
| the clerk of the de claratiaus of this: cout „according to en. 
neth Wl © Mu courſe and practice of the court, his certain bi 


ler- geiuſt We. Bowen ;r guntleman, one, beo. and filed the $99) vo nag 
wy cc * bill as of Michaela term jn the gad yeat of the 
— LCF wt liebe ſaig ln werde the les werde, 8 

. 4 2 R. 32 ont id here beit alan hg avi enn ne 


f Dok vie - Whether Shi yen Gio ermittle Cain I 
lied, mon Pleas, or whetheg2the. bill/maſt mes 
exer- time in chav our ,L hl B. 569. of u „ 2 ©, | 


con- i 1 blut N . mon 41: This 105 WH by +111. 46 A506 

1127 69. + fora; 28.00 digen m l linie be Hye hob aff 

f t = fy $a IF IK) Ry 4 0D BS E R. V 41ON 81. e 

for 1 A. < Lil. i nent $ 5 e 

pro- 600 On the Pr lage of Attornies, . a 1 

on, M (5) On the” ; Pcivileſe” ol other e ay 

PRE Weg | "i $5 APD 1 8 1 &* 5-6 6 Mi : 

is at Co, b * "yp wr ni 15 PELLETS Ii: « 454%" My Ro Ee 

- a3 | 0 11 Tue? Fs | 1 
the ag Ld} © Haul Jo? of hate e., v 8794 T = | 
who | | 
WY he. priyi V ãs mot { Nl be nature of _ 
80 pi ege, as W pri e 972 1 L h be belongs, * Lat 
rin is inſtitut 4 jor of, the ſuitgr, that the attorne a | 
cog Cs endl. toe nog be f e weegrge 

hich it is Fg Lopes 9. 594) 8 He eee pre 1 5 to be arreſted, 

will I being ſuppoſed to e in court, and 2 

A to their 1 9 aly e ig to be ſued l, the only pro- 

11 per e againſt aff . the oourt,) and j is EN 

EF . ſue by, e 1 75 own peeuliar procels). 

8 e may alſo lay 1 Wd in Middleſex, let the cauſe of 

if he ion. ariſe. where it may, that he may not be drawn from 


— 1 e IT mute e is attendance may be 
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| 8 ere yer ti 2 v 
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r Cs he and general rr of atories when plinif 
\ tions under4os- or deſendants, let of action be what it may, 
3 | « Price, Doug.'313- ; and though the amount of 
| - He oe che debt be under 409., they are not ſubject to the juriſ- 

5 diction of the county court, Miiſſbire v. Lind, Doug. 381. 
Fl * * Gordner v. 2 Wil. 42.; or the defendant'be a mem- 

ant inn eee J 


jon 1 v. Lampton, Ld. „„ oo dS nt 

. But an attorney is not elled to ſue 2s an attorney: 
0 | he may ſue by common pr and indorſe his own name 
"HS _ ö 3 the copy 4. as the attorney; and he 5 ——— if Þ 


— © In many caſes this eee „ as when the 
3 e =o 
If he be not | us, nat a z. an mu 
praQtiſing attor- have praQtiſed, unleſs hindered b y oh Rn ear; eee 
n 5 continuing on the roll is aaa 

of v. Berry, Bur. 2109. R. Mich. 1054. 

On an affidavit to be a common 
bail, on the und of being an attorney, it ſhould ſtate that 
he had praQiſed within a 25 to the arreſt. 2. 
Whether it oug he not to _ i all Uo token on. « 
r Dy . 


- a 


rere IS op FRA = — 5 
_ — ah — * a" _—— — —— — — 
o R k K — 
— ay — * — 
—— rere 2 — . — 
9 R ef 


TEES 
4 * 
—— — 


= 
993 a; 
— my 
— 


— r 8 
— — — 
» 2 ———.—%———5—4t 
3 — b —2—) 
— — — rv 
| rear ts — — — — 


w 
— 


* 
— . C 
A CAR 


< 
ER EE ERS 
_ 
= - : : 
= I KT. 

— — * — 
ä — — * 
e — * n 
8 88 POR —  — — — * 
—— a mp 

— — ———— 
1 


= 
> _ = * * - yy * 0 * a 8 
p 22 
F. £ pap — a N 
— — — — — —— 
. 4 
lene. A —— pI — 
- == == r — 
— IN _ — n — 
— — — — * — — — 
= ir Sage — . 


not ike out certificate for ſome fears, ing 
writ iuced againſt him, k in fact aſter the tefle of 
the writ, and before the actual arreſt, he reſumed his 
price, nd took dut a certificate. / Brook v. Br) Yor! n 
| | 7 & 2 5· 2 ? 7 | 
122 I he be defendant. at che king's fit. | '2 Ra 
Otherwiſeina But qui tam — are not conſidered the king's + 


Or if plaintiff 

would be de- 
prived of his re- 
medy in the at- 


; torney's court. 


ili er 800, where he ee eee Je 


— 835 2855 44 n a * 


eee e eee . If he ſues or ia 
vent. 298. Dyer, 277.; for all or none e muſt have privilege; ſued an. f 
as if he ſurs with his wife in right of bis wife, 1d. e 
Ray. 1398.3 or the action be againſt him and his wife. 

Bo, if he be actually in the cuſtody of the marſhal, he 1 dy is 
ſhall only be ſued in K. B. Str. 191.3; and cannot plead his _—_ 
privilege, 2 Roll. Abr. 232.; for there is a-great difference 


he may proceed by attachment of privilege in his on court, where both par- 
or can defendant plead his privilege; for in ſueh cafe where gies. gong" 

here- is privilege of one court againſt privilege of another, 

the court which is firſt poſſeſſed of the cauſe, hall retain the 

juriſdiction of it. ee b g ours e 325. Shorter 

v. Parkburft, Black. 19. Lic . 
But if plaintiff and defendant: are both. attornies 81 the 

ame court, defendant muſt be ſued by bill;* and plaintiff OS 

annot take out an attachment and hold defendant to] | 

s in the caſe of a common perſoon 1-0 00 | 
This, therefore, is an exception our of the ent ids | 


x * 


| i hat privilege takes away rivilege,” * Kate TY 9, 

155 Str. 1141. Saunder nk, Bar. 44. Soak in Belly, 
mmon | As an attorney may waive his 2 plafntiff 1 
te that ſuing: ag a common perſon, ſo he may, when defendant; J waive his pri» 
© Wo. Pot claiming it in 4 proper dme, or ina proper fad — 
out a I Blac! 1088. bf 


If an ene We or mige is ſued by bill Or the irregu- 


is cured by a edrance. Wee 16 Se * wit. for — 

auſe n 71 5 45 8 5 Fay ee 
Defendant, an attorney of- C. B., * m B. R. 9 -What mall bs 
bill of privilege; . ſuppoſing him an attorney of that deemeda 
ourt, judgment went by default, and plaintiff ſtayed two wawer. 
erms in hopes of receiving his debt, and then gave notice 

of execu ting a writ of inquiry; whereupon defendant moved 

o ſet aſide the proceedings as irregular." But the court on 

hewing cauſe diſcharged the rule, and held, that by lying 

dy ſo long, he had waived his mp ap Hun v. Howard, 

g Blac. Rep. r n K 19g £4) 

One attorney of C. B. ſued another: attorney of C. B. bf 0 

| apias, and the defendant moved to ſtay 42 . peer i in- 

I iſting he ought to be ſued by bill. It appeared that the A fe 
London. W-ndant had obtained à judge's order for time tei put in bail; 
„rr this was held not to be u ſufficient Waiyer Of his b. 
tor, Ld. Nection to the N _— of . agiinht his, 7 
16. Vor. II. r 


$27: * {50 


between an actual and ſuppoſed cuſtody. Salk: x. OTST 43 4 8 oft,” 
If an attorney of one court ſue an attorney of AG, of privilege. 


of privilege, he cannot object after appearance; for the fault 4ariry if — | 


4 


1 * 
. 1 
r — —— - rr 


ab / 7OF/PROOEEDI G's 
and the; role was made abſolute to. tay roceedin 1 


d Fg My no ns 
PR» 19105 eee daten bovk atreſted \ was bailed;/a and ae 


action being brought againſt him in the fame court, he 
n — his privilege, and it was adjudged that putting in 
=_ N r 8 me to the 1 action did my ee his Prwilege, 
e i 8 Au attorney of ©, B. was arreſted 3d be nn of ab een 
LY by ga 0 8. tan ney. of B. R. and gave bail, and then B. delivered a declara- 
_ "rtbrfre tion by the bye againſt him as in cuſtody of the marſhal, to 
N : 5 "whit he pleaded his privilege, and reſolved that though he 
. jan bein cuſtody of the marſhal at the ſuit of A., yet when A. 
declares againſt him he'may plead his privilege, becauſe hef 
{comes here by. coercion, and had no opportunity before tof 
"rake advantage of it. ad. That although he files bail at the 
8 | Init” of A. and in the ſame term a declaration is delivered 
e ee gainſt him at the ſuit of B., yet the defendant may plead 
| is privilege againſt B. as well as againſt A. ; for it were ab. 
ker that B., who tops his ſuit upon the action of A., ſhould 
have more liberty or advantage againſt the defendant than 
„ himſelf had. But if the defendant waives his privilege 
in the firſt action, he is then obnoxious to the ſuits of ever 
1 body, notwichſtanding his privilege. 3d. That if after the 
deaefendant has waived his privilege, he fhal et plead it; the 
885 85 « plaintiff i in his replication muſt ſhew the detendant's waiver, 
2 and rely upon the e Ld. rs 135. Will. _ 
3 * R. 306, Salk. . | 
When: an attor- I an attorney of the tame core; in whith Ky is n ; 
e enn be df. arreſted, he may be diſcharged on motion; but if he be at 
— torney of another court, he muſt find bail, and ſue out hi 


_ © 8 | writ of privilege, and plead it in abatement, . Mayor of Bi 
e e v. Bonner, Str. 864. Sner v. Humphreys, 1 Wil. 3064 
b e by the mere production of the writ of privilege to the 
5 ſheriff, having arreſted defendant, an attorney of K. B. on 


8 os out of C. B. is not entitled to his diſcharge, but mult 
plead the writ fub pede figills, Croſtley v. n Binds 300 
fn” Cor, "legs Str. 76. 5 

No the court will in auch enſe ſay the eee on 
motion, but without coſts; otherwiſe the party would be it 
A Abetter fituation than if he pleaded his privilege in abate 
ment; for in that caſe he would not de entitled to cofts 

©, Barber, Palmer, GD. & E. 524. 
If the arreſt was on | proceſs, out ot an inferior a the 
Ry, writ ſhould: be allowed i inflanter, and an m IO 2 j 
Gref Ko v. Sc „ Blac. . 
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judges whatſoever, upon any pleas, plaints, or demands, (5 
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(en BT AND/AGAINST/ATTORNIES, @ + 
7 ghee 5 He to ſue aut Writ of Privilege. 1 e „ 7 
 Engroſswiit'on 24. 64; Mampf get a certificate from mfr Of the met 

ter's clerk in B. R. or clerk of warrants in C. B., that de- Privilegs. bo 
fendant is an attorney of the court; which certificate is an 
authority for ſigner of writs, in B. R. or prothonotary in 

C. B. to fign fame; pay nothing for fgnings ſealing Fg. | 


carry it to the clerk of papers of inferior court, the jud 
wilt allow it, and order defendant's diſcharge. Ks 
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George the Third, & c. To the judges of our court of our pas For \ cbereegg 
lace at Weſtminſter, and to every of WP. ee T 


las, according to the cuſtom of our court (of bench er before . 


£ 
x i 


us) at Weſtminſter, hitherto wow ny Pg: of in the fame, 
the attornies of the court (of the bench er before us). 


whilſt they are proſecuting or defending ſuits and actions 
therein, for their clients, ought not, nor have they from 
fore any of our juſtices or officers, or any other ſecul ag 


which do not particularly belong to us, (pleas, of ffeehold. 
felonies, and appeals excepted,) ſave only before (our ſaid '  » + 
juſtices of our ſaid court of the bench; or thus, before us by bill! 
exhibited; in our ſaid court before us, and not by writ) : art 
whereas we have lately received information by the com = 
plaint of A. B. gentleman, one of the attornies of our ſaid 
court (of the bench or before us), that ſeveral ill-difpoſed 
perſons, intending. to diſquiet the ſaid B., have iſſued forth; , 
and profecuted out of ur court of our palace at Weſtminn 
iter; one or more writ or writs returnable; before you in the n 
ſame court; or one or more precept or precepts returnable | 
in our ſaid court, before you or one of you, againſt” the aid | 4 
B., and threaten to arreſt and detain him in your cuſtody | 
thereupon, in ſuits which do not relate to us (or in pleas 1 AD 
freehold, felonies, or appeals excepted); whereby the ſaid” 
ſeveral affairs and ſuits depending in our. ſaid- court (of the 
bench or before us): which, if it is permitted, will manifeſt» - 
ly take away, and be not only in derogation and diminution © 
of the juriſdiction of our ſaid court (of the bench or before 
us), and the liberties and privileges thereof, but alſo to the 

great detriment: of the ſaid B. and his clientg: and becauſe 
we are willing that the juriſdictions, privileges, and cuſtoms, 
for ſo long time uſed and approved in our ſaid court (of the 
dench or before us), ſhould be inyiolably kept and obſerved: 
ſe command you and every of you, that you deſiſt from 
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| taking ha ſaid A. B. into into your cuſtody; -upon any writ or 

> eye wii 0 writs, preceptor precepts; and if the ſaid A. B. be e. in 
1 ewe! + Your cuſtody, by any writ or writs, e recepts, other 

5 * ſuch as particularly concern us Ya . ffrechold, fe⸗ 

Bo) and appeals, only excepted), that then you, diſcharge 

be fd A Br nt of t.of your. cuſtody, and- ſuffer him to go 
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Plat 455 N m the party or p f or plaintiffs, in 
| "0; — plaint or plaints, that he, any proſecute his, 
_ __ por her, or their action or. actions Toit or dem (in our court of 
=_ - the bench or before us) by bill,” to be exhibited: (to our jul. 
_—_ /- TT:... to 44.30 vr aid cou before us 
_ oo at Weſtminſter, 0 the ſaid A. B. if he, ſhe, or chey qui 

eee e e o to do. Witneſs, ce. 


Ale ane No advantage can n be taken of 2 an ; erroneous ay, wa privi- 
C on error beought) » upon the, bare. recital i in the record; 
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of the 5 HAY the.afficers in hints of King's Bench, rea} as 
2 . . the attornies, have the privilege of ſuing by attachment, and 

te court. being fued kee by and againſt them in "their 
| on right, and where they are not j with others; ex. 

| ceptin-pleas of land, of Which erden of Common Pleas 

3 Ov - alone has juriſdiction. Ye e 
ori officers But the officers'of he eee Pleas, amopgſt whom are 
of C. 3. the ſerjeants, prothdnotaries; ſecondaries; clerks of the pro- 

| muhonotaries, ſerjeants clerks, clerks of the judges, Mc. have 
not the privilege of being ſued there by bill as attornies have, 

be —_ the F hs ere) ſued here in every ſuit _ 


| Offerieants, But it was agreed in 3 ke the ri- 
ts Re Aer of C. B., which:ſerjeants claimed, extended 325 to 
inferior courts, and not to the courts of WeſtminſtersHall, 
and that he may be ſued in either of theſe; becauſe he is not 

confined to that court alone, but may A ppl in 7, 1 
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it or But iris therwiſe as to attornies or "Glaniers; vnde cannot 1 g 
ned in practiſe in their own name in any other court} but ſuch” 8 | 


, other fl they reſpe&tively belong to; and that therefore s e nxt atv 
id, fe- — is to be ſued by original, and not by bill of privilege, _ by Be 
charge 2 Lev. 129. 3 Keb. 424% 4 Mod. 226. de dr the Jeryant - | =, 
to; go lf of a ſerjeantat law. 'Cro. Car. 84. 8 TH 
3 and Defendant pleaded his privilege as a {erjeane ww a ho NE 
tiffs in annexed : but for want 2. an aſſidavit that he had buſineſs 


urt of Mead, Ser. 738. 

r ju. The judges have privilege of being med in their” 1 W1 Of judges. - 
re us) court. - 3 Leon. 149. VV 
y ſhall Bat if che Chief Jultice of the King's Bench or cou 1 


Pleas, bring an action there, the plarita muſt be before the 
other three judges, omitting the chief; Ld. Ray. 758;; other 


Ly wiſe it would be erroneous, 8 Hen. 6. 81. Salk. 398. Hy 
x98 Per Holt Privilege is either of court or of proceſs ; per- e 


. ſons belonging to the court às attornies, &c. have the privi- 
lege of court; that is, of being ſued there and not elſe- 
+=. Wwhere. But none ſhall be allowed the privilege of proceſs, 
he but thoſe who are officers of the een and are ſuppoſed to 
be always there. 3 Salk. 283. 


te his, in C. B., and there _y_ the tert is it __ Piles v. oe AN 


ed 

net * 3 
[> 
+4 


10 To an action in the King's Benoh:; defendant pleaded that Of the fix clerks. a 


vell as he was one of the fix clerks in Chancery, and ought to be in Fees 
it; and ſued there. Replication that he never attended and acted as 1 
their ſuch; the fact on trial was, that he did all the buſineſs by 5 

Ts; ex. ¶ deputy Per Lord Kenyon: though it is to be lamented Privilege not 

x Pleas chat theſe clerks do not perſonally attend, yet ſuch abſence _— erg en re 
is not ſufficient to deprive him of his Privilege. _ v. puny: 
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aſliſt the induſtrious creditor. in the recovery of his juſt de- array. 
mand, the perſon of the debtor, as we have already ſhewn, 1, tions. 

is made liable to impriſonment where the debt is above 10, | 
provided ſufficient bail cannot be found; yet, from a fear of 
his confinement being unneceſſarily prolonged, the plaintiff - 
is compelled: to proceed againſt. ſuc priſoner with all due 
expedition, and is confined by certain regulations and f 
ſtrictions, which, if not adhered to, ey de fendant i is entitl 

al * to Tus diſcharge re 
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ject, that although on the one hand from an anxiouſneſs to againſt priſoners _ . 
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Aenne an- - . Jn. proceeding! againſt. opifoneny wund the utmo 
4 2 belt caution and — a" A ſhould be exerciſed, more e 
1 en e cially ſince, if the defendant be diſcharged by any omi 
8 or neglect of the plaintiff's attorney, though perhaps als 
trom an error in jud ment, he will be rendered liable to 
„ e ſatisfaQtion to his client. N v. ala, 2 Will 


5 . deer een a priſoner on meſne procely muſt be 
a in cuſtody either of the ſheriff in ſome county gaol, or of the 
marſhal of the King's Bench, or warden of the Fleet and 
this muſt be at the ſuit either of the plaintiff. himſelf, or 
ſome other perſon; in order therefore to render theſe; pro- 
ceedings (which are apt to perplex the e practitioner) 
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„ 24 When in Cuftidy of the Sheriff at the Suit of another Per l 
. Jan, and Plaintiſf wiſhes to declare againſt bim. 
ee * When in Clic of the Marſtal or Warden at the Suit ; 
ado e, Plaintiff... a 
| 4 When in Cuſtody of the Marſpal, or. Warden . a 7 p 
Commitment at the Suit of another iow or 6. Suit 95 Jan 
; * Plaintiff, but for another Cauſe * „ 5 
ob Of declaring by Originat. Ds 18 55 5 = 5 
„ 6%. Of the Time of diclaring. eee * 
wo 8 ; Ca 60 
Sh 0 Of the Plea; and when Prisoner BF lea 6 
| de. or Plaintiff be entitled to Judgment. Po: 6 
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cles The HA of declaring depends. pom the bent ar- 1 
only cumſtances: TY 8 
„le to aſt; In hoſe cuſtody defendant i is; hates 7 in he cal. bees 
Will. tody of the ſheriff, or of the marſhal or warden. Abe 
5 2dly. At whoſe fuit defendant is in cuſtody z whether 2 0m 
uſt be the ſuit of plaintiff himfelf, or poder, a POM) fan e at "x 
of the the ſuit of another perſon. . 5 
„ and | 18 | 
If, ot ſt. declari againſt Defendant i in nu 7 cheSheri af © - 
e pro. : 5 'E the Suit of Plainti fe 0 2 
Et] When Jefendarit cannot find hail upon ring heed: at 


plaintiff's ſuit, he muſt go to the county gael; and if he be 


not removed by habeas corpus into the priſon of the court, 


(i. e: Marſhalſea or Fleet,) plaintiff may declarg againſt him. 


in the cuſtody of the ſheriff. 

By 4 & 5 W. & M. c. 21. it is enacted, % That where 
6 any Jet ant or defendants be taken or charged in cuſ- 
“ tody at the ſuit of any perſon or perſons, upon any writ 
« or writs out of any of the ſaid courts at Weſtminſter, and 
« impriſoned or detained in prifon for want of ſureties for 


« ſhall be returnable, declare againſt ſuch priſoner or priſoners. 


ers ſhall be taken and impriſoned or char __ in cuſtody, 
and ſhall and may cauſe a true copy thereo 


plead, 


eff to aid priſoner or priſoners ſhall, appear and plead; and if © 
; ſuch priſoner ſhall not appear and plead. to the ſame, the 
plaintiff or plaintiffs in ſuch caſes ſhall have judgment in 
ſuch manner as if the priſoner or priſoners had appeared 
in the ſaid reſpective courts, ang refuſal to anſwer * 
«plead to ſuch declaration.“ 


« clarations againſt 'any priſoner or priſoners, detained in. 
4% priſon by virtue of any writ or proceſs iſſued out of the 
4 court of King's Bench, it ſhall be ray in Sly of of 
© hat ſheriff, bailiff, or ſteward of any franchiſe, or other 
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to be deliver- 

ed to ſuch priſoner or priſoners, or to the gaoler or keeper 
of the priſon or gaol, in whoſe cuſtody ſuch priſoner ſnall 
be or remain; to which declaration or declarations the To which de- 


TY perſon having the return and execution of writs; ſuch pri- I file. 
1 e . Thalt be at the time of ſuch deelaration 


againſt prifoner - 


in EY of 


„ 


5 W. & M. 
Plaintiff may 


declare againſt | 


priſoner in ouſ- 


tody of the ſhe- 
cc their appearance to the ſame, the plaintiff or plaintiffs in 2 


« ſuck writ or writs ſhall and may, by virtue of the ſaid 
te act, before the end of the next term after ſuch iurit or proceſs 


z 


in the reſpective court or courts out of which the writ 
or writs ſhall iſſue, whereupon the ſaid. priſoner or priſon- 


larat:an pri- 
ſoner muſt 
plead. 
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And by ſect. 3. it is further enaQted, © « That i in all de. The declaration. 
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SE oy ep virtue 1 the HP, of a court at t e of che 
„ plaintiffs; which allegation mal be as good and effectual 
to all intents and purpoſes, as if ſuch priſoner or priſoners 
„ were in the cultody- -of the marſhal of the aan of 
8 © our Sovereig n Lord,” & . 
; How the prac» © Before the 5 8 bf this dba,” . plaintiff. in: every 
tice was before action,; in order to declare againſt the defendant, a. priſoner, 
” e was oblig ed to bring him. into court by writ of habeas corpus, 
Which Bene attended with great Hense i wien! nur. 
venience ee riſe to the 8 15 
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1 x 3 4 0K by Bill 72 copy = 9% | Mats only tauo copies. 17 * 
3 9 85 1 claration engro i on ſreble 1d. ration on treble 1d. flamp paper; 

Tat 4 parchment with clerk of d. ziale them to prothonatary to get 

rations,” make thret other copies thenentered ; pay for entries there- 
85 | thereof on treble Id. flamp paper, of 3 deliver one to turnkey, aſking 

22 f 24 10 Aeli wer one to Leer turnkey,” or bin ar ſame time if defendant is a 
850 be priſiuer binyjelf; annex an- prijoner at ſuit of plaintiff; or 10 
e c̃eber copy. te an aſida vir of W priſonor, and awnex' the other to an 
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ware 


44 44 +1 delivery or 2 , which muſt be- ada vit of ſuch delivery, <evhich 
made and. ſauorn before @ Judge in muſt be made, fwoirn, and filed 
PE Ie, or comm. i oner in country; _ with the declaration annexed ith 
an annex a third copy. of decla- the ſecondary; upon which, but 
5 raalion to an office copy g of uch fe not fill then, he auill give à rule 
=” davit; carry them to clerk of rules, © defendant. pear and * | 
"who aoill keep the original affida- R. Eaſt. 5 W. E | 
vit and deddaration thereto aiinex- J bert is no oceafian as in B. R 
. to file, and æuill examine your to fate ee 
5 wy copy, of affidavit; and mark is in cuſtady of ſheriff or at "ep 0 
thereon the day of filing affidavit, ſuit, that Jetion of t the ene 5 fi 
| _ and alb the rule, te appear and ge anon te 
plead, K. 5 7 5 M AM. f 1415 5 n 
V. In this court where. the 
. ys proceſs is by bill, declaration muſt.” | =y | 
ate in whoſe tuftody defendant is, A | CPS. 3 
2a aſſi ibat be is % 5 | VV 
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ee "Upon the {hay ſtatute it is ; to 3 5 1 8 hs de- 
dien muſt de claration muſt be delivered perſonally to the priſoner or gaol- 
Keie, er, of which. the rule requires an affidavit containing * 
, e, "ike when, and: erſon. tg whom it was delivered, 
e 8. It has Veen. he d in C. B. that a declaration, againſt; a pri- 
declaration -ſoner | in a county gaol need not be entered with the prot 


| ea notaries before the delivery, but before it is filed with che 
rotary. . it . Oe. oh ny: time. xe before 1 to 
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large, and not by delivering a declaration in the firſt in- 
ſtance, as is the proper way of proceeding againſt a priſoner 
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plead 2 2 * Hodg fy 'Evake's Rep. in * eee 

Barnes, 372. A 
e fendanr 8 in the cuſtody of the-ſherif,.and the The katie of 


William does 
not take away 


plaintiff has declared againſt him as in ſuch-cuſtody, he may; 
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into the cuſtody of the marſhal by Habeas corpus-ad:;faciendum mon law re- 

et rie for the act 4 & 5 W. & M. was only made Oy. | 

for the eaſe and benefit of plaintiffs, to ſave. them the trou- 

ble and expence of ſuing out an habeas corpus to bring. the ee 
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defendant into court, and does not take away the. plaintiffs 7 

common law right td. remove him. Dr. e and i - = 

Hell, Eſq., 4 Burr. Rep. 187 5. : . 25 8 * 
But run pt uf muſt be teſed in derm, chough « eee 


2d. * LE Defendant in POE: ry be, ot a Sd 
e another 105+ "5s or. . # Bucs 4 ſame Plainti a fr „„ 
en Canſe of Action. 5 


Where defendant i is 41 in ity of any herif at the ne 
ſuit of another: perſon, Plaintiff may either remove him/by 
habeas corpus into the priſon of the Gan. (vide poſt, tit. Blas! 


beat corpus,) or he may ' charge _w with: the. WIC in _ - 
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K 1 $0886 be not bailable, ſerve ele tt with copy t in cuſtody at 


ſuit_of an- 


of proceſs; and if he do not appear thereto accordingly, 2 Peha. 
file common bail, or enter an appearance for him, ee 
to ſtatute, and proceed in the uſual way. _ 

But if your action be bailable, make affidavit of cauſe ö 
action, and ſue out writ as in other caſes, which muſt be left 
at ſheriff 's office for ſheriff to charge ſuch defendant in cuſ- - 
tody therewith; pay 26. 4d. Fhen file your bill, deliver de- 5 
claration, and make copies thereof, as ante, p. 88. 


But ſhould the ſame plaintiff Have ſeveral cauſes of «tdi 3 itin 2 at 5 


or ſhould other plaintiffs inſtitute ſuits againſt ſuch priſoner, ſuit of 22 
whether it ep by. detainer of the perſon, or for-a cauſe not” 5 | 
requiring 75 ial bail, the Proceeding in ſuch ſuits muſt be cauſe of action. 
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ſtatute, and proceed in the uſual way. 
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action. vb the turntey. Baff. 15 Ge 2. for which ſum fo ee, Sail 

YAY File bill, make 4 davit, 2 Hall be required, and 1 more. 11 ͤ 
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preceding term, and'then deli ver or leaves it wrt ibs clerk 185 . 


hal or I leave for the defendant in cuftocy | papers. 


a copy of the declaration'as of the e 2 e e 
N preceding term, and make an at. 5 
copy davit of the. delivery 27 bo Ms op 76s, ES BR) | 
„ Ne Per. 47» Sos = KF Yr te Teapots: he 
* to + = IN | 


sch. of drchring when mu- are by oe 


e 2 Fs defendant is in cuſtody of any ſheriff, &e. upon a "ON Of proceedings 
T cial capias, then you declare againſt him by delivering a 45 n 
FOR claration only, on treble 1 d. ſtampt paper, thus | 
yy of a Surry, to wit. Richard Fenn, late of, &c. yeoman, aid 

„ Flat attached to anſwer John Denn, in a plea of treſpaſs on the 
there, | caſe, and whereupon the ſaid John Denn, by T. S. his 
„ hold BY attorney, complains, that whereas (as in other caſes). 'You 
ran do not allege by original, in whoſe cuſtody he is; but afh- 
* davit of the ſervice is required, and you e the ſame as 
1 by bill afterwards. | 

4, „If in cuſtody of the marſhal, Arens A gainſt him in the 
rotho- ſame manner, and do not "_ e to et in the N 
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laſt rule It is ordered, That from and after the laſt day of this WW 
Ges. 3. ec term, in all cafes where a priſoner is or ſhall be taken, de- 
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| +! 2+: 1.1111 ®, tained, or charged in cuſtody-by-mc/ne.proceſs: hereafter 
e returnable, iſſuing out of this court, and the plaintiff ſhall 
c not cauſe a declaration againſt ſuch priſoner to be deli- 
« vered to ſuch priſoner, or to the gaoler or turnkey of the 
« gaol or priſon hire ths priſoner is, or ſhall be detained 
L or charged iu cuſtody, before the end of the ntxt term, offer 
== dee the return f the e the virtue awhereof ſuch priſoner 18 or 
_ . L hall be taken,” detainrd, or charged in cuſtody ; and (unleſs 
e the prifoner is or ſhalt be in cuſtody of the marſhal) cauſe 
an affidavit to be made and filed with the clerk of the 
rules ofthis court, of the delivery of ſuch declaration, and 
< of the time when, and the perſon to whom the fame was 
£ 4 delivered, before the brit day of the next term, after the 
„ delivery of ſuch declaration, the priſoner ſhall be diſ- 
. * charged out of cuſtody by writ of ſaperſedeas, to be granted 
„ by this court, or one of the judges thereof, upon filing 
% common bail, unleſs, upon notice given to the plaintiff's 
ec attorney, good cauſe ſhall be ſhewn to the contrary : and 
in caſe of a commitment, or ſurrender. to tlie marſhal, in 
On - « diſcharge of bail, after the return of the proceſs, and be- 
+1 +++ fore a declaration delivered, unleſs. the plaintiff ſhall cauſe 
˖e a declaration to be delivered as aforeſaid, Before the end of 
the term neut after furh cummitmemt or ſurrender” ſball be 
. mane, and: due notice of ſuch ſurremder given; the . priſoner 
44 ſhall be diſcharged out of euſtody by writ of /uperſeueas, 
ta be granted as aforeſaid upon filing common bail; un- 
* leſs, upon notice given to the plaintiff's attorney, good 
te cauſe ſhalb be ſhewn to the contrary,” Hil. Term, 
Er . 5-10 996. 
By this rule (which comprehends the ſeveral ſtages of a 
| ſuit on the part of the plaintiff) a priſoner becomes ſuper- 
ſedeable in the following caſes, unleſs good cauſe be ſhewn 
—. v2 os 192 4 12 39 
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the time is _— e the arreſt, but the . gages: 5 e 
thus if. writ is ſued out in Trinity term, and on e 
defendant i is arreſted, and the writ'is not made re- . 4 5 e = 
haelmas term, which it may be though there ; 
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4 the return of the. procels.,. Ae v. Aen. 
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of the, delivery of his declaration, containing the time when, 
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becomes; ſuperſedeable; bat it being unneceſſary to make and when not 
ſuch affidavit if the defendant be in Kult of deere een 

that cafe i 1s eee in the rule. 
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to the cuſto ü 
and before declaration, unleſs the plaintiff declare before 
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F thereof given the .defandant' becomes 3840 
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If a priſoner on meſne W eſcapes and i is retsken on 0 Sele 4. 


eſcape warrant, and in cuſtody of the ſhexiff, &. the plaintiff e. g 


muſt, declare againſt him within two terms after, taken on 
eleape Warrant. Reg. 6 Ann. B. R. aud the lame practice 


in C. B. 


[If a priſoner eſcapes, his recaption ſhall be loobed on as 
the time of the Maar e ene the dali 7 
Barnes, 382. 

If plaintiff Wes not dectare'? in time, the : defendant is en- 


1 Barnes, 285. 


titled to his ert.. he ; EL 

But if the delay, was occaſioned. from! any {ranty: of: com- 
promiſe between plaintiff and defendant, Which afterwards 
broke off, defendant ſhall not be diſcharged; for it is ſor the 


modation. 


priſoner's benefit that plaintiff liſtens, to Jen of; accom- 
3 Wk. 48. * 
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Otherwiſe, 3 


fendant entitled 


to ſuperſedeas. 


Exceptions as 
to above rule. 
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ty of compro- 
miſe 3. | 
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But now by ſame rule, 26 955 3. it 5 is ontered;! 10 That wha; 


ino treaty or agreement ſhall be ſufficient cauſe to-preven 
«© any defendant having the benefit of a ſaperſerlaut for want 


« of profecution,” unleſs the ſame be in writing, ſigned" by 
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Seldom granted But where in a writ againſt was arreſted and 


arge the priſoner, ſaying, that he muſt appear for all, 

except in caſes Ur lie in — till the other two are outlawed; but in ſuch 

eto; . caſe plaintiff muſt move for time to declare againſt him! in 
| E Eaſt; 12 Geo. 3. n 

So, where in an action babe Re add one ep 

was committed to the Fleet, and charged with the action 

of tiff was not able to bring him into'eourt 8 and there- 

#12 1 . fore took out proceſs of outlawry again him, Which un- 

 avoidably: over-run the time for declaring, viz. the two 

terms; the court thought it reaſonable, as t c plaintiff could 

not declare againſt the other, he neither being ontlawed, 

den n = in court, 8 allow 4 further time to declare. Barnes, 401. 

in . . But in ſueh caſe. the court will expect plaintiff to ſhew, that 
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Barnes, 32 

As the delivery of a Geclaratiot galt A prifonct to the 
gaoler is good, ſo is the delivery and ſervice" of every other 
ES and notice in 5 cauſe. W bitebead v. Farben 
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Aſter an 0 Arlarsdbbe __ 2 priſoner, the eptiln- How!IF di 
uf cannot declare de novo, unleſs prior" is in pms gov at r, 
another perſon's fuit. Prac. Reg. 348. | | 
Nor can he, if he has — his form of Ab, of the or rug tas 8 
capacity in which he ought to have ſued, make 2 new ans m 8 
Fes and ſo declare againſt him. Bar. 3 391. 307. Een torm of ation, 
| Proceſs may be ſerved on a man in cuſtody of the wert. What Nee 
having ſurrendered himſelf to take the benefit of the act wa 2 we. 3 
relief of inſolvent debtors. uy v. Lawford, 3 Geo. 2. e 


Aon P 1 8 ration as a e Inſol vent debtor. 
& Mi A priſoner; Wannitced for a contempt, nnot be char rged 4 A perſon wa | 
es with a declaration without leave of the N a Prac. Reg. — * : 


325. 


5 A priſoner ſurrendering as 2 fugitive. det E charged 4 tire w 
W with declaration under this act, becauſe not committed, = 
"awed,  Prac: Reg. 126. 1 Bar. 281.3 but i it ſeems he may be ar- 

3; 401. reſted, 5d. and vide 2 Black. Rep 970. ; that a fugitive ſun-- 

pt. that rendering himſelf to the Fleet under the inſolvent act, is not 

396. a priſoner in the cuſtody of the warden, nor table to be. : 7 
115 charged with a declaration. 


Perſon One in cuſtody on an attachment, cannot be charged i in One; | 
execution without leave. Prac. Reg. $25. But it has been = attach- 
ſince held, that a perſon i in cuſtody, under an attachment for 
3 3 of coſts, may be charged. SORE: v. en, tb tl 
Black. 4 D. & E. 5 +} Kurt e 
dener A 5 11 cuſtody on a eric}: bak nne be cr i nad 
before _ with a civil action, wi | without leave of be court. c— wes." 
W 5 

FREY. A 5 Rik even of high ircafon* way be charged or attainted ef 

J he with a civil action by leave of the court.  Ramyalen and ano- 1 | 
2 ber v. Macdonald, 1 Wil. 217. N 


* The court will not give leave to charge a a priſoner EV an or a code” | 
ae ation who has a pardon upon condition of tranſportation, pa 828 
ied becauſe it would defeat the effect of the pardon, and render , * 
8 the priſoner incapable of performing the condition on which 

one" i he was pardoned.” 1d. Raym. 848. 

Us off But a priſoner on a charge of 8 may be charged with or a felon, 


1 975 a latitat. Daintree v.  Fuffice, Hil. 9 „ 
If the defendant is in cuſtody of any pole, &c. for felealy; | Howto — —5 
oy of a upon producing your affidavit (ſworn before a judge] of i ES , 
oner in i debt, the judge's clerk will give you. an order to detain him; 
« ſam, in this cale affidavit is filed with Meſſrs. Provoſt and Webb, 
þ unto I and ſue out writ (or if bill of Middleſex, with Mr, Braith- 
. ſpall I waite) as in other caſes 3 take the writ t the ſheriff, and 
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If the nn , A "In 15 . 72 ity | 
„n or after menſem Paſchæ er © terms if the 2 is delivered es 
Morrow of All Souls, or in Hilary on or after the" din day 85 4 5 | 8 
or Trinity, and rules given, if de- term, the rules to''ple 
endant appears two days "before ' two days bifare the fora 1 7 
2 _ day of tbe next term, be the ſubſequent term. Nut if de- 

all impart till the next term; ſindant appears. within the time 
but if be. does nor appear, 3 be may imparl, at in B. R. HE. 
bat ap Forut th Shin 4s exiled is 5:8; WS M. and We 1 Var. . 
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4 et: 
we cafe 01 a Nee in the Markbalſea, Aa pj lea is Whin — ; 
neceſſary, but not ſoif defendant i is in cuſtody of the ſheriff, - CN Og 


Roſe v, Chriftfield, 1 D, & E. 591. x 


Nor is any demand of plea neceſfary where. the plaintiff 25 
ſues defendant in the cuſtody of the ſheriff, and the defend- Vg 
ant without notice to the plaintiff” procures himſelf to be 
remoyed to a different Cuſtody. ' Wilkinſon v. Brown, 6 5. 


& E. $24»... 


A priſoner may, any time pending the action, and before Prifoners may 
final E file ſpecial bail, BY juſtif lame, and have in ans. b 
a ſuper/edeas, if in the cuſtody of the Bert ; if 30 cuſtody « of in in bi ad gr 1 
the marſhal, b Judge's order only. diſcharged... 
N. B. A Jute in vacation de judge, is ſuffi- 6. 
5 Y on notice. 5 | 
fendant in cuſtody fie his plea. with the, clerk of wo pats 
at Papen or enter it in the general iſſue book before any muſt give notice | 
plea be due ; for example, if the declaration be delivered ſo 22. „ 
late in term that the plaintiff is not entitled to à plea al ee 
the following term, and yet the defendant voluntarily pleads a 
in the fame term, he muſt give notice thereof to the plain- e 
tiff's attorney, otherwiſe ſuch plea will be a nulfity. TI 
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But in general 2 priſoner need. not give notice of his Yao” TH OO 
ng filed a 8 ; 35 what was ſaid by the court in the above 
caſe, can only apply to caſes where the defendant 55 | 
out of time, In t caſe the defendant "had a right ko 
Vote th -- "" ; impart | 
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Pw until the next term: but he choſe to file a plea indi 
the ſame term, of which he gave no notice to the plaintifM 
And if a defendant mean to avail himſelf of a plea which iM 
filed before the time, when by the rules of the court he i 

| compellable to plead, he muſt give notice of his plea. Buff 
in this caſe the defendant pleaded in the regular time, an 
ttereſcre no notice of it to the plaintiff Was neceſſar; | 
Rug Im v. Chapman, 5 D. & E. 474. 

f the defendant does not plead (no demand is > nectior 15 

within the time, ſign judgment, and give notice of i inquirni 

to the priſoner or turnkey, and proceed againſt him as iii 
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8 Geo. 1. and 26 Geo. 3. . 
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1 all caſes after n delivered, * e ) plata 
time plaintiff Proceed to trial on final judgment, within three. terms afte 
ker roceed ſuch declaration delivered, (if by the courſe of the court th 
Vun to trial and plaintiff have it in his power ſo to proceed, and of whid 
Judgment. three terms the term wherein the declaration is deliveret 
| _ be accounted one,) che defendant becomes ſuperſede 
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nos on a für- In caſe of ſurrender in diſcharge of bail, after declaratio 
Ander after de- delivered, unleſs the plaintiff proceed to trial or final judg 
a ment within three terms next after ſuch ſurrender, and due 
notice thereof,. (if, by the courſe of the court, the plainti 
have it in his power ſo to proceed, of which three terms tb 
term wherein the defendant ſurrendered ſhall be accounted 
gan one, ) the defendant becomes ſuperſedeable. I ate 
Within what In all caſes after trial had or final judgment obtainel 
u e nana againſt any priſoner, unleſs the plaintiff cauſe ſuch priſone 
after trial in ge- to be charged in execution within two terms next after ſuc] 
neral caſes. trial or judgment, (of which two terms the term whereit 
| ſuch trial ſhall be had, or final judgment obtained, ſhall be 
How in caſes of accounted one, in caſe no writ of error be. brou ht, or ir 
Init of error or junction obtained; and in ſuch caſe within the li e ſpace al 
 byjunRion. time next after the judgment be affirmed, the writ of errc 
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laintiff WW ance, or diſſolution,) the priſoner becomes fuperſedeable. 

which f In caſe of a ſurrender in diſcharge of bail after trial * 

rt he i or final judgment obtained, unleſs the plaintiff cauſe the de- render. 
a. But fendant to - charged 1 in execution within two terms next 

ne, and after ſuch ſurrender, and due notice thereof, (of which two 
eceſlar;M:erms the term wherein ſuch ſurrender ſhall be made ſhall be 


ceſſan ion be obtained; and in ſuch caſe within the like ſpace of 


taken to be one, if no writ of error be depending, or injune- 


inquirnitime next after the judgment be affirmed, the writ of error 

m as ii n- proſcd or diſcontinued, or the injunction diſſolved, in- 05 
ainft ueluding the term of ſuch aſſirmance, nom pros, diſcontinu- 
les Eall WE nce, or diſſolution,) the priſoner becomes loperſedeable. | 


R. 26 Geo. 3. B. R. 8 Geo: 1. C. B. 

For the better underſtanding of this rule, it may be pro- 
per to ſtate the proceedings. If the declaration is delivered 
in Hilary term 1291, the plaintiff muſt ſign final judgment 
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f which perſedeable immediately after the following Trinity term; 
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Hilary term, if not previouſly charged in execution; but. 
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ral, applying as well to a ſurrender after. verdict as er r in excemtion . 


verdi& or final 


e two caſes. When the defendant ſutrenders in the ra- judgment. 
cation after final judgment, the term in which judgment is 


priſoneſ ſigned is reckoned as one of the terms in which plaintiff muſt 
ter ſud charge him in execution; but where the defendant ſurren- 


whereul dered in the vacation after verdict, the preceding term is not 
ſhall b reckoned as one of the two terms. So it is in e Common 
t, or in Pleas. Smith v. Jefferys, 6 D. & E. 776. 

ſpace ai Although it become impoſſible for the plaintiff to p | 
of erroi to trial within the time directed by the rule, yet the defend- 
ved, in ant isnot ſuperſedeable until three terms Ave _ _ 
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in his cuſtody; ſerve ſamt on get it fenen by . 26 
marſhal, aubo .nuill\makt out ſuch. Is. 44. ; ſealing 7 d.; 8 
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clerk of Judgments, and file it avith ' roll, "pay 423. ; pay 5 Hp 
bim, "who will enter it on the bringing up defendant” 10 f. 6 
roll; it is "uſual: alſo to enter it crier pe Wk xs n 


ment. Dgfendaut then e * 
e in execution... Sheba) 


There is a book kept i in the K. A” ON called "IF mars 


char rged in cuſtody e to their being ſo charged 
But this is a book of no authority, and only meant for the 


are charged i in cuſtody ; ; ſo that i it is (in truth) only a memo- 
tial of the defendant's beit g charged in cuſtody of the mar- 
mal, and not the cauſe 9 foundation of ſach charge and 
detiiner.. | Hutchins v. Kendrich, 2 Burr. 1049. This hs 
1 5 Lord Kenyon, and he 
Held it not neceffary on the Maſter's certificate, and refuſed 
. to diſcharge the priſoner for want of ſuch entry. 
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doned a former committitur which is erroneous, before he abandoning a 
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Joe gaoler. Bar. 389. S. B. Bp 
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1. after the judgment. 2 Wil. 380. C. B. 5 
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defendant in execution till the record be remitted into the 
daun of 1 B., notwithſtanding the writ of error mi ft have 
ſhed immediately, becauſe not broug gut 5 wh 
e defendants.  Laroche v. 0 ne and another, 2 
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for want of declaration; fern 
attendance on either, a, off 


The attendance on the Honea 


carry. it to fe 


ewrit.l 
10 be filed. 74% 1 
prepared and engrofſed with you, 
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muſt firft enter appearance vill 
1 wow 
Serve copy of judge's order 1 
. ee 55 F. 


. | 
(If in cuftody of warden apgh 
' clerk of papers in Fleet for thy 
cauſes de efendant is charged with, 
then proceed ' by ſummons as ont 


in this court ft 
n en r . 


CEN Formerly 


* 


AY {AGAINST PRISONERS. e - 


Tonterly in obtaining the /uper/edear, it was neceſſary to Certifieats from 
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aſe of 'non-attendance will be always neceſſary. Alſo in 
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1 ve. ls : j 5 For 5 

a p ainti o not procee to tri or gment in | Notentitled to 
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By the ales above-mentioned of 26 Geo.3 3. in 5. R. 120 Plaintiff mu 
8 Geo. 1. in C. B, the particular times of proceeding are F : 
pointed out, and if plaintiff does not ſtrictly adhere thereto, ac Geo. 3. and 
defendant will be entitled to his diſcharge by ſuper/edeas, and 3 Oco. 1. or de- 
he terms are always reckoned incluſive. Davis v. Hale, 3 
Bar. 279. Huggins v. Bainbridge, Bar. 383. „ 
But this is upon the ſuppoſition that the plaintiff i is capa- on mee alga 
ble of proceeding within the time ſpecified, for if, by the act 
of the court or. of the defendant himſelf, he ſhould be pre- | 
rented, no advantage by ſuperſedeas is to be taken; 
As if the court delay giving judgment on demurrer, or the e 


like, or aſſize only held in the county once das Hane — 


« Bainbridge, Bar, 383. an at of tae 
Or defendant brings a writ of error, or - files an injungion. 5 40. 
Garratt v. Menthill, 2 Wil. 380. 5 i eee 
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take advantage ſoner once ſuperſedeable is always fo, yet that rule only holds 


of it. 
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TW But it ia bot an excuſe for not charging in executions that 


Ait before he is charged i in execution, he cannot afterwards 


| 1 he apply to the eburt in due time, fubſequent pro- 
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ſenddant; zz he cannet declare till che latter be outlawed, he ſhall be 1 
| _ excuſed for mot proceeding agaiiift/the former, but muſt take "oe 
out rules from time to time, for time to declare, Knight v. ſo- 

| Parker and another, Blac. 759.3 and muſt alſo uſe all dye MW ott 

; diligence. Tracy v. ( 2 396. Linthwaite v. Bixber, Cr. 
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delivered to ſherifl, and ſheriff's warrant to one” Heule y. 
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ſo long as be remains in the ſame cuſtody, and under the 


ſedeable for any irregularity, .(as: for not declaring or pro- 
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© obtained the: ſaperſadeas though before he is diſcharged by 
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tiff s attorney with a copy of the judge's order for the ber, 
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Thus if 2 idrelaation. be dolitered againſt 7 priſom 
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charging him in execution. Childs v. Prows, Bar. 30. 


for the ſame cauſe, though in a different form; but if he hae of aQion. . 


with it, though: originally taken in cuſtody u I n the wrong 3 dS Hh 
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Hard: 244. 
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has nothin — to do with any irregularity that may have 

vious bo "ME us + ey . e 


ee er when W bs with a 


3 . R. 
* 

8 ; mM +44 7 

* * 
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5 meſne proceſs, removes himſelf 
8 © to the Fleet before the plaintiff bas 
Alucclared againſt him, the plainti if t 
. them muſt declare in C. B. and 

. 2 canmot proceed further in B. R. 


unleſs be brings the drfendant back - by 


| thereby habeas corpus ad reſpon- 
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nodes ol to the Marſhalſea 
57 dre the plaintiff has declared 
e plaintiff muſt declare in N. R. 
and cannot procred further in C. B. 
unleſs he brings the de * back 
habeas ee "66 | _ 


dendum. 
dendum, but be has his eleftion, _ 


and may do either. | Sherſon \ 


«M79! | ; _ Hughes, 5 D. & Z. 35. 


A 1 2255 * + Bat if a priſener i in the 1 ody 5 
Nile manſbal, after being ee 0 
Sub a declaration in B. R. re- 


moves bimſelf ts the Fleer, ibe 


_ Maintiff muſt procted to judgnient 

.in J. R., and then bring the de. 
3 ans back by habeas corpus ad 
> n. 10 be charged | in 
„ ts. | Execution in B. R. 


And note, that if upon the dr. 


5 K removal from B. R. to 
C. B., before Plainti iff has de- 


"00 N ihe "_ N a 


1 s removal from C. 
8 5 e the plaintiff bas declared, 
; _ _  elared, .the plaintiff ages not de- the pla 


charged. with 4 declaration in 
C. B. removes 2 afterwards 
to the Marſhalſea, the plaintiff 
"muſt proceed to judgment in C. B., 


and iben carry him back by habeas 
corpus ad ſatisfaciendum, a 
aer, him inthe Fleet. 15 8 5 
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in * two ae "he ' defendant” & 
| * 4 


\ 


(cn XIII (x) 


77 a 1 90 in the Flut 1 


And if a WOT in the Flt 


oeB.R,, 


within two terms. 


1 * 


: 


obs. AGAINST: PRIS ONERS” 
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defendant's. application for a ſu- 3 


perſedeas muſt be made to C. B. 


But if be removes bei i 
1 —_— ; cher ed with a declaration, . 
ought back by habeas cor- 


charg ed with a declaration, (and 


not Lesbe back by babeas-cor- | 
pus,) then plainti muff proceed to 
and may carry 
him” back by habeas corpus to c 
charge bim in execution, and for 


Judgment in K. 


want of being charged in execu- 
tion in dus time, Geo he muſt ap 


| 5 wo . 9 85 opus iſſue, the one out of B. R — 1 
and the other out of C. B., where the perſon is in gabl, the habeas 7 
writ which is firſt ſeryed ſhall have the body, and th 
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8 if be. removes ef Seine 


1 957 plaintiff. mu ceed to 
Judgment > ge then 


in back by habeas corpus, 


io charge him in execution, and for 


- evant of being charged" is execu- 
£4 tion in due time, Sc. hemuſt i 
+ for a ſuperſedeas in C. WE Bar. | 


ess 


e pri- court. 


ſoner may afterwards by another writ remove himſelf into 

the other court; but then he muſt plead firſt. 
A priſoner ſurrendered by bail . ſi uperſeded, becauſe 

Hharged in the ſame court after he had removed en 


2 Str. 1153. 


Motion for a / ſuperſedeas fo want of a Jeclarntion | in C B. 


Defendant committed to the Fleet 


charged inter alia with a bill of Middleſex at the 3 's 


ſuit) before declaration delivered, and afterwards the plain- f. 
tiff delivered a declaration in the King's Bench at the F 
and not a declaration in C. B., which declaration, being de- 


leet, 


livered, after the defendant had removed to the Fleet, as 4 
declaration of the King's Bench, the our! held as null and 


void, and made the rule abſolute. 
2 Plaintiff having made affidavit. of his deb 
defendant by /atizat indorſed for bail. Defendant removed — 
himſelf to the Fleet by habeas corpus, charged with his /atitat ; in that court. 


Bar. 402, - 
in B. R. arreſted 


and plaintiff declared againſt him there without making a 
ſecond affidavit, on which defendant moved to be diſcharged | 
on a common. appearance, inſiſting, that in order to hold him 


to bail regularly, plaintiff ought to have made an affidavit of 


his debt in this court, and procured it to be indorſed on the | 


declaration, according to-the rule. 8 Geo. 2. 
made to ſhew cauſe, which was diſcharged, the court being 


A rule was 


of opinion, that the rule of court extends only to caſes 
where a declaration is the firſt proceeding, and not to this 
caſe. Sampſon v. Warren, Bar. 75, 


The king by his prerogative has a right to ſue j in what The king 
court he pleaſes, and to impriſon his debtor in the g 2 — OY 
the county or _" where he is arreſted ; and ano 
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muſt be in ſame. eding againſt ſoar in time,” the being turned over 
time 1 * wie cuſtody to another males no difference, but is 
e 2 conſidered : as s the continuation of the ſame cuſtody, 
| uxr. 439. % 1 
For further inforn ation hereon, fee ch. Xn. ſec. : 3. 
- tle Habeas Corpus. | 
The King's Bench priſon being the priſon of the court is 


5 _ wholly: 
lations of the priſoners, and the like. The limits of its rules 
are at preſent preſcribed by R. Eaſt. 35 Geo. 3. and by R. 
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1 In the former volume of this wotk ( Ch. II.), che doftzine 
ie e of bail has been treated of and explained; and it may be re- 
* 8 membered, that when the defendant, f in compliance with the 
4 55 e of the ball bond given to the ſheriff, appears to 
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the action, bail above or ſpecial bail, as it is called, are put 


. gs nin, Who enter into a recognizance to the plaintiff: whereby 

| the undertake, that if the defendant be condemned in 155 

e on, he ſhall ſatisfy plaintiff the coſts and condemnation, 

ki ſhall render himſelf a priſoner, . or that they will do it for 
m. 


But this is bal upon the ſuppoſition that the plaintiff 
"= tag nat be able to take the defendant in execution, and 
to get ſatisfaction from him either by his paying the debt, or 
by having bi iy, body in cuftody 3 3 for if the plaintiff, after he 
has recovered judgment, does not proceed againſt che perſon 
4 the defendant, but on the contrary takes out execution 
againſt his goods or lands, by Heri Facias or elegit,, he has made 
hy election, and the bail are diſcharged, _ 
| Neceffity of henever therefore plaintiff intends to reſort to the bail, 
|  tvingoutca, fa, his execution muſt be by capias ad ſatisfaciendum 0 the 
| principal ; which ſhews he would have the body til re qu 
tion is made; and this writ of ca. /a.. muſt be returned 
IK the ſheriff, 1 a non Fl inventus, for the bail are of cou 
Y 80 | Jable only on failure o 
3 05 nd MM. Ce to pay or ſurrender bimſelf fo 1 
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5 


their principal. This, writ rer 
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.& them, for his * and damages recovered. 


Way's office; make a docket-paper thus: ns e 2 


of A. B. Roll. 273. 


x Sick if #64 Bons by de peer e ob if the | Corey 
bail do not ſurrender him within that time in difcharge f 
themſelves, it is ptefumed that tthey N17 _— to. pay den HT 
or damages recovered. Ot 1 

If the bail refuſe ſo to 405 hehe e is then — 4 
feited, . ſaid to be fixed, and plaintiff may proce 
aguinſt t by action my debt upon the — 
zance, ox by writ of pt, -facias, „ Whereby the ſheri 
« comms to make known to chermthe judgment — | 
ic vered,; and the force and effect of theit recognizance en- 
«| tered into, that the defendant has not ſurrendered himſelf 
«to the priſon of the marſnal of the Marſhalſea or Fleet (as 
ic the eaſe is), and therefore they appear in court, and ſner 
tc caüſe hy the plaintiff ſhould not have eee LY. 
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0 ihe 3 againſt the bail are FR ory upon che 3 4 
recogniaance forfeited, it ſhould regularly be a revious ſtep, *o be entered, 
whether plaintiff proceed by /cire,facias or by action of debt, „ | 
to get the recognizance of bail rit. entered on —_— which proceedings by 
muſt be carried jn and docketed. 55 e 4 ion or el. fa, 

L lay it ſhould regularly be, beceube the. akte of the | | 
ee. is the ground of proceeding; but yet, in point 5 

1 it is often not done until after the writ againſt 105 

ehe bail is ſued out; and indeed, ſhould the Ae oy 
nul tiel record of the recognizance, it is ſufficient if the roll 3 5 
be carried = be time before the replication; but it 1 moſt 4 4 TRE. 
ſafe and o get it done in the firſt inſtande. „ 

In C. k * filazer, upon being 9 955 will enter the „ 
recognizanee and get it docketed. Anlunce entered 

In B. R. the attorney does it. e 

Get roll of the term of which declaration is on at Mr. „ 


«of Thomas Smith, gentleman, one, &c. of Michae 
« term 35th of George the Third.“ / 
Middleſex, fl. Recognizance of ball for C. D. erde fut 


Enter on roll memorandum of term Bechrstion a of 
then copy declaration, and afterwards recognizance of bail. 
Carry roll to clerk of judgments, he will enter reeognizauce, 
and mark roll ; pay 3's. for the e then r, it to * 
neaſury- chamber and file it. | 

The foitn'of the memorandum is the e in LT. 


up the iſſue (Vol. „Ch. ix. ), and after the detclaratiem is ad 4] : : "7 
of A 1h you have e * N ge, 


q*-- oy 


< himſelf,” 


Bieſides making an entry of the recognizance, à writ of i _ 
| _ crpias ad ſatisfaciendum againſt the principal muſt be alſo ſued iſ © 
out, and returned non e inuentut. . 4. "1 1. 1 8 12 : 182 55 4 
If proceedings be by bill, eight days between teſte and re-] 
turn of ca. ſal is ſufficient z if by original, fifteen. 
Care ſhould. be taken that the ca. /a. does not bear teſte of 1 
a term prior to that in which judgment is ſigned againſt the abo 
principal; as all proceedings _—_— the bail thereon will be ut 
* irregular. | Gazvler v. Folly, 1 H. B. 114. et 
I be ca. Ja. is left in the ſheriff's office, and muſt be left caui 
there ſour days before the return; ſheriff then returns it non not. 
„%%% etna eG Ho o Wako, 1h. 0 
There is no attempt in point of fact to find the principal C 
on this ca. ſa. but it is merely as a warning that plaintiff give 
means to proceed againſt the bail; or rather the ca. /. the 1 
againſt the principal being left in the ſheriff's office, is as no-W cur, 
tice to the. bail, that the plaintiff will proceed againſt the cluſi 
.perſon, and it is incumbent on the bail to ſearch whether an turn; 
ca. ſa. be left in the office. Burr. 1366. The 
Ihe ca. /a. need not be filed immediately on the return 
but if defendant pleads no ca. /a, ſued out, if it be filed ani G7 
time before W it is ſulſicienn m. , 
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re· Piat; but defendant cannot be arreſted. Brander v. Nobo, 

em 6D. & E. 336.; the only difference is, that although the 

(if MW proceſs be not bailable, yet an ac etiam muſt be inſerted that 

n.a i the defendant may haye-notice-for what he is ſued, and 
all that writ ought to be ſerved at leaſt four days before hes... 7: 
and MW return, that defendants | may have the uſual time to N 8 
vel principal ; the ac etiam is as — n 
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out by the a 1 engroſs 1 it on 25, 6d. ſtamp parchments 
get it ſigned and ſealed; it is then at E option either to 
cauſe. the. Naan to ye Rey nee be or f > 
1 De ofendent 11 to be funmondl, Og => ARE woos, 

"Guy {ai fa. to the ſheriff's office, get a ſummons thereons 4. „ 
dre ve it to your officer, who will ſummon each of the baly -| 54% 

e ſummons is good if left on the day of the return /zdente | 
curid ; -let ſci. fa. lay in ſheriff g office the laſt four days EX» 
clufive before the retyrn-day, R. Eaſt. 592. 3 when it is re. 
Rien ic call for the returns, N wil 1 A 1 „ 
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Tull, * 2 Te marked” by "clerk of . vim, and ſue out 8 N rl 
Judgments, and then ſue out al, m nay be'as i B. R. 
cution againſt the hail, which may Let ſci. fa. 'be leſed on the 
be by ca, ſa.” or fi. fa N e ee, 8 
ageinft both. ar only one of the: bail; © wn 5 er 
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out an alias tèſted on the return-day of firſt e: fa. 
B. R. if. F by, bil}; but if by original, en as 
„B. and on quart die pat of ſuch return-day in C. B., 
let Keio ſheriff's. office the laſt four days excluſive before 
che return, when returnable get it from ſheriff returned nib; 
let there be 1 5 days between the teſte of the firſt i. ſa. and 
the return of the aliat, and it will do whether proceedings 
be by bill or original, Having got ſecond ſei; fa. returned 
| wiki, proceed to give rule for Judgment in B. R. and for 
"7 nce in C. B., as above mentioned. 

t the returns of the writs be on a partcularor genera 
return, as the proceedings-are by bill or original. - 

Where a feire facias againift bail is not returned, the plain- 
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the firſt upon the roll. Ed. Raym. 822, 1252. 

If the ſecond ſci. ſa. be ate oa of different terms in 
in B. R., enter the firſt on a roll of the term in which it is re- 
turnable, and make an award of the ſecond, get it docketed 
and marked by the clerk of the judgments in the next term; 
on return of ſecond ci. fa. clerk of treaſury.will, after. expi- 
Tation of rule for j Ju Eng enter the award of the e 
on the ſame roll. 

But in C. B. there maſt bets ATED rolls; the one of 
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i, give a rule on the ſci. fa. as before on the quarts dir 


ol the e Þ at the clerk of the rutes, which expires in 


_ four. days aſter 
| 8 and t 
who enters ſame, pay 2s, the judgment by default as before. 
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8 ſex; . Our lord the king ſent to his a of 
"=p _ 1 Middleſex his writ cloſed in theſe words, to wit, George the, 
5 Fil res toe. (copy to the end of the firſt Ai, fa. ), at which day be- 
fore dur lord the king at Weſtminſter came the ſaid Jobn 


7 Denn in his Proper, perſon, and the ſheriff, to wit, 

. ſheriff of the ſaid county, returned 
| | 6 us that the aforeſaid A. B. and C. D. had not, or had 
either of them, any thing! in his bailiwick where or by which 


by 


brit he was commanded, nor were they or either of them 
Award of the found in the ſame: Therefore, as before it is commanded to 
nl. the ſaid ſheriff, that by good; c, he make known to the 
3 ſaid A,B. and C. D. that they be before our lord the king 
(e The retura at Weſtminſter on (a) next after to 45 

_ | of the alas. jn form aforeſaid, if, &'c. further, e. this fame day 

Siren to the taid F. G. there, t. At which day, 

our ſaid lord the king at Weſtminſter, came the id F. G: 
in his own proper perſon, and the ſheriff as before returned 
. *_ that the ſaid A. B. and C. D. had not, or had either of them, 
any thing in their bailiwick whereby or by which he could 
give them or either of them notice, as by the ſaid writ he was 
commanded, nor were they or either of them found in the 
dem of il ſame. And the ſaid A. B. and C. D., although on that day 
| ſolemnly required, came not, nor did either of them bet 

TY but made default; it is therefore conſidered, that the 
' vr F, G. have his execution againſt the ſaid A. B. and C. D. pr 
" the damages aforeſaid, according to the force, form, and 
effect of the recognizance . FF the default ag the 
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«. ſaid; recognizance, by the defaile of the ſaid A. B. ang 7 

s „ C, D.“ . 

Fo Middleſex, F. Our lord: the lies font to nis ſheriff of — 

0 his. writ cloſed in theſe words; to wit, George t 


Third, (copy the firſt /ci. fa. and the return, to Mamfield and " 8 

l Way, and the award of the ſecond as far as the ſheriff's, * „ 

| turn, the ſame day is given to the parties. aforeſaid) ; RE 
s (Then go on thus:) And at which day before ourlord the king | 
at Weſtminſter, came .as- well the ſaid F. G. in bis proper N 
perſon, as the ſaid A. B. and C. D. by J. H. their attorney I „ 
an upon which the ſaid F. G. prays that execution may be YI + 
I judged to him of the damages aforeſaid, according tothe 

+ boree, form, and effect of che * Ku e IF) 5 


= - Boo god, e Oh: 9 2 Ob 2 1 
id 1 8 0s obs VAT. ee, 
4 | L's of the. County in which W EO 
” Action or ci. fa. mult be. * * „ 5 
— (B) Of the Tie and Return of Set. ft, F 
bre (C) Of leaving the . in Sheriff's been e e ,,, 
G. the Summons thereon. e 
ed (p) Of: the Bail being fixed, and how relieved 7 

4 rendering the Principal. . 
vas (E) Of relieving them afer * brought. on Fs 
the Judgmene againſt the Principal. e 


an (F) Of che Declaration and Pleadings on Sai fo. 
ſid () Of the Judgment and Execution, 5 
„ (H) Of Error i in 0 e and of amend- 


1 ee i ts 
A of the Coun, in which 0 kee e „ 
0 0 Bail muſt be. 0 * 5 


ſtop a Be court at King's Bench, the courſe is hn to en- e- — 
ter recognizances as taken in court; though dom r 
day Wa e N 3 n. _” 

MW" TAS 2 5 | | : 


Fd 
_ 


een. in . We. a in the Coninion ! Pleas, n. 
EE Nan 7 6 records till entered. Dt wat rar 
2 WOK B. But in the Common Plens they are weich eee 
. bᷓpon the firſt caption, and bind the lands before filed at 


Weſtminſter, and when filed, they are records i in court ; fot 


e tend * tho reaſon 4 fire fais, or debt, lies upon them in C. B. 
Ster in Middleſex Where filed, or in the county where : 
1 taken; Whlereas id King's Bench, a /cire eius or action 2 

dk dept thereon, muſt be brought in Middle : 


N. on rule f & 6 S. 2. Rules and Orders K. B. ane 1 
x Cro. 1 38 Hob. 195. 2 Salk. 630. Pickering v. Ne. 8 


5 „ Bar. 26), Redman v. Idle, Lutw. 128 7. 

| . ay moved to ſet aſide proceedings on a ing e 
|  againft bail, for irregularity; the = facras being ſued out 56 
® London, whereas the ca aption o the recognizance of bail 4 

was, (as he alleged) in Middleſex; for being taken before 

the Chief Juſtice generally, it ſhall be underſtood to be be- a 
fore him and his brethren at Weſtminſter, | And cited Hall 80 
and Wicleſield, Hob. 195. debt on recognizance, taken be- f 
fore the Chief Jultice i in Serjrants“ Inn, Fleet-ſtreet, and I 
venue laid in London. The queſtion was, Whether the re; . 
n muſt be conſidered as entered into where it i * Ar 
taken, or at Weſtminſter, where it is enrolled ?. The court % 

| held the declaration was right, becauſe. the enrolment. ex- 
reſſed it to be taken 1 in London. But if the entry of the 4 
ace general, that it was taken before the Chief Juſtice * 
1 without expreffing where), it ſhall. be underſtood Aas taken 7 


wp 


in court; an d the venue ſhall be in Middleſex. vv 75 
Leigh ved for cauſe, tliat where the bail is rolled as ; of 

taken in Middleſexy there the /c:. fa. muſt be brought in Mid- 

clleſex only; but where, as taken in any other county} 2 


le. Fa. may be in either county. either in that in. which it is ry 

+» taken, erin Which it is enrolled; .. Cooke, 31.3 2 Barn. 74. PE 
15857 with which agrees the caſe-in Hobart. | And this was R. 
OE. allowed by the court, and by Davy for the defendant, to be 
me true rule. And on inſpeQin the record it appeared, 
that on the 28th of May 1750, the bail was enrolled, as 
taken the 11th of May preceding, before Sir J. E. Wil 
mot, at Serjeants' Inn, in Chancery-lane, London, | Kenn 
* Thornton, 2 Blac. 768. . 
| ay. ee alf Cock v. Greene, Cooke, 1 Ia ASS m2 1 
. e be. A ſet. fo to revive a Judgment i is the continuance of the 
85 | Lang, be. bropghe 1 in e here the original 

1 5 A ei. fa, againſt: bail is the firſt proceed. 

; Pe © . 


rn 


et Kii. 


7 95 m 44 a 2 bo 8 2 33 . 6 
e . eee 2 JOBS 
6 . * 1 „ . It 1 * - \ 2 * 
125 FA . 7 * - > bp i 85 ye 3 4 # IX ; ; . . * we a 
: N "4 - 4 r * * . - = & 1 1 x ; . ; th 8 1 7 oF, _ . , 4 
* * Y ” { 4 * % * * 4 2 * q ö 
2 . L - - —_ { . . 
— * A = 2 7 of * - 
4 * 85 ; * 


* Fe 4 % 
x x * * „ - . 4 * 
a c 0 0 
— j 1 P 1 
. * « — — 5 I . 
8 * 1 


n en C 

te Tt and. es * „a. and 
3 % 8 . * » +4 n . 

Sci. fa. Ws 5 eee 11. 1. 1165 „ 0 8 "I es 


17 9 4 be by bil, there e be eight days belegen Of tefte and re- 
1 tele and return ofthe ca. 7.0 ilſued againſt 15 Principal; Ne 6. . 
y | 11 v. The Bail of Ruſſel, 2 Raym. 1177-3. onginal, 
5 8 and in th caſes, the writ muſt lie in t e N | 
9 269 four days exclufive before the return. 2 . Mis = 
The ſcire facigh ought not to bear tefe before, but: Tt may or TTY wie 2] 


8 | be teſted upon the return- day of the cn. /a, Stewart v. 3 
5 | 1 05 AN Str. 666. in K. B. on gart die jt of fuch return been 
| Eg 4 CC We 1 e, Þ 


"Che alias Ee 7 ou che "not ts be fucd out before” the Oc als 4. 
firſt be returned, and ſhould be teſted upon the return-day of 
the the firſt. _ Andrews v. Harpers, 8 Mod. Rep. 2 27 Aub rg; 
7.40. en ward 
Ph facias's iſſue, whereupon the ſheri i; return — Where bert 
| 3 wult be fifteen days incluſive, between the % c of the ole „ 
frſt, and return of the pls per Holt, Ch. J. 7 Mod. Rep. 1 by a 25 
40.3 ones, 221.; 2 Salk. 599-3 12 Mod. Rep.” 2s. z but ae 
| HEE need not be had to the number of days F e 
* 5 and return of each. 2 Str. 1139. . 
95 And this Whether the ſuit be by bill or wt. 3 
| The like practice in eee Pleas, H 72 Bs 
= 1 5 5 1600 Ws 281 5 11 hh | 
| It only one; /crre faciat iſſue whereupon BY 1 rerun alt e 
en ire 8 W if there. be 1985 days ere : 
WH tween the 2% and return. Bell v. Faellen and another, 1 ? ” Ro 
125 bz Stirling, 4 P. Rep. B B. R. 663. T a 8 
A ſeire facias muſt not bear z A on. a Sunday for iti ; 
be die N Dy. 168. of 2 . 


* __ The ſeire facias muſt be returnable, ; a8 Ra original proceed. RO 
. ings ate, that i os a a day, certain N. a common kerung. Lad. 0 5 „ 
fg Raym. 1417. ES | 

. In C. B. the filazer' wake out the firſt fi. fr and the 

FO» EY x ſecond. Barnes, 96. . 333 orion 

15 "of when proceedings by original, 


and of the Summons thereon... - 


wi 116 Every : writ of {tire acias (of whit ch notice ſhall ks given BEL» 
be to the defendant or defendants named in fuch writ) ſhall (QC) 
be delivered. to or left in the office of the ſheriff to whom : i 


5 © of leaving the. . in Sberikrs 5 bote, | 0 | 5 
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(directed, four days before the return of ſuch writ, excluſve 
of « 6: the * of OO NED wr writ is In and that 
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eh ; other bail at his houſe, held good ſummons. . 


x ret ;E the vu 1 5 that if the defendznt does 


not 
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ery firſt writ of ſcire on which. a nibil ſhall be Ice 
45 2 mall be delivered' 
« riff ſome time before the return of ſuch writ, and that 
00 pg , writ of alias ſcire facias ſnall be delivered to or left 

ie office of the ſheriff four days. excluſive before the 
« 05 of ſuch writ, and Every ſheriff mall write or in- 
er dorſe on every ſuch, writ the day of the month on which 
* B js ſo delivered to. him or left 

aſt. 5 Geo, 2. 

"If only one „ei. fa. iffue, j it muſt lie in the ſheriff Tt office 
© the aſt four days of tt e return; and if two, the firſt muſt 
lie there Tome time 
days is not material; andithe alias the laſt four days of the 
return; and it is not f ficient that j t have lain there four 
daſh, unleſs 1 it” be the la Four days,. | Forty) v. Hermer, 4 ＋. 

B. R. 583. Miller v. Terrbibaß, urt. 172 8 

Wy 85 ſheriff muſt indorſe on the . akas the . of the 

month when delivered or left at the office. R. 5G.43.. 
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When the bail is to be ſummoned, ſome notice maſt be | 


5 to them, the ſufficiency of which, if diſp uted, muſt 
detetmined by the court on the e In Mid- 
Aleſex it is uſnal to ſerve the bail with a copy of the ſheriff's 


5 5 warrant, ou not ſo in many counties where often a verbal 


notice. is | A perſonal ſummons and reading the ſhe- 
. Oy. Bi o one of the bail, and leavin 2 memorandum 
. containing the ſubſtance of the writ, with the wife of the 
Wright v. Page 


2 Blac. 8 37. 
The bail ſhould be ini It ſo as to enable them to ren- 


_- the principal, i in due time. 


Summoning them therefore Ss "FO before the riſing « of | 


che court on the return- day not good. Webb v. 17 ꝓ—— and 
another, 2 NE. % ů 
F ; if ſummoned ies the vides: of the courton the 
re eturn-day.” Poole v. Wells, Ibid. 258. 

„Nor does the ſheriff's return of [tire 7 2080 tbe bail 
from ſhewing that they were ſummoned fo late that they 
could not bring in the principal before the riſing of the 


court; Bid.: notwithſtanding the caſe of Barr v. Satch- 
| - "well, Str. 813.3 where the court laid 227571 yl de enter 
Fn into the truth of the return. 8 
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i © of the Bail 1 3 5 how relieved by 
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ore the return, but the number of 
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6 the bail, will do it for him. 
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1 be debt and wits" of render o Motel a priſe 


Tf therefore, after Judgment obtained; the debt hal A a = 
are not paid, and'a_. fa. iflue's againſt the deferidant, t 
and he neither renders himſelf, nor the bail render him be- ; 
fore'the return, but the heriff returns non eff inventus, te # 
condition of the 1 is broken, and the ball 15 


. fixed. 
Strictly einig; the bail are filed or et onfible 9 "Bail fixedon 


diately upon the return of the ca. fa, and altk ough the Are = „ 


allowed to render thefr principal in diſcharge of them elves 
after that time, yet that is a mere indulgence ex grotia curiæ, 
and not ex merito fuftitis ; ſo that if the principal ſhould 
happen to die after the return of the ca, fa. and before ſuch 
reader de made, the bail are liable, and the court cannot re-. 
lieve them. 2 Wil. 64.  Cro. Car. 165. 1 E 2 1 
Rayin. 1452. Str. 717. Ban 6. 2? 
Nor does it ſignify w iether the ca. Ihe. be filed's or wr i i ' Though» vot 
be returned it is fufficient to fix the bail, and in cafe of t 
death of the principal afterwards, the court will not ſtay 
the filing 3 in aid of the bail.” e News another v. . „„ 
See alſo Hum 1. Ces 1 Bike: 203, Tort wehe dae 60 : | 
Motion to ſtay proceedings againſt os bal, . ca; 7 | 
was returnable tlie laſt teturn of Michaelmas, vis, 28th No- . | 
vember, and "the principal died "1ſt December; the ca. ſa. — og | 
being then in the ſheriff's office, and not AaQually returned | 
till the zu December, and the motion was denied. e 


v. Croke and others, bail of 'Porter, B. R. 1748. 


But although in ſtrictneſs of law the bail are fixed at the Within wha 
weihen "of ca. ſa., ſo that no render after that time can be Une coun wi 
pleaded, yet out of indulgence to bail, the oourts'will on mo- they — 8 
tion ſtay proceedings againſt them, provided they rendertheir 
principal within the time hereinafter mentioned, now: Mows | 1 
ed for that purpoſe.” r e 

That is to ſay, if the phincf f. roceeds by isa * debt Ifp 
upon the recognizance; the bail ſhall” in K. B. (by rule Tri- Þy een 
nity term, 1 Ann. have eight en tire. days 1 in full term next en theme. | 
after the return' of the proceſs to ſurrender their principal, | | 
and upon notice thereof given to the plaintiff or his attot- 


ney in ſuch ſuit, all further proceedings againſt the bail ſhall | ty Em Ph 
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ot. tarcendering. * An ad gn was RING, againſt the bail, and after- 
1 = the. plaintiff, was, obliged. to defiſt therein, and the 
hall ee ail. e the principal 12 t * new 1900 

8 dre | and moyed to ſtay; the proceedings ; the court held 
wad +0 of OE. | 510 e the 1. of the 


ut in C edings, be by original) 
/ "ah af hen eule 3 OS ＋5 Lo wh . nor of: t e re- 
- turn of the firſt ſci a., if. returned ſeire fes „ till 


; r . darts die po lt the; return of ee. Wi 27e 
cb rale v. Deland, Har. Hg. 
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abave;caſes; whet eee bee on an 
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we, curis, Bar. 55, Hanſley v. Pa 
Bere ,, court rdered 11 


urrender to be entered by 


lazer, 700 nee 


er it wag mage before the riſing of the court. 


ov 
tho 


A 1 5 the plaintiff 17 7 


ſeems nowio: be the ſettled time allowed for 


the präctice hath from time to time varied 
Cre. Car. 618.738. Moor, 850.3. Bulſt. 182. 
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. who died before the guar 


poſſible for the bail to render him, as à convict 


„ebe dale ſery ee bated on W 5 > tl 
me peſt, till which time 1 * 4 Eos 
furrender the principal, and freſh progeſs;was uad aß 


his executors; it was determined that they had until the 5 
die poſt of t e ſecond writ to ſurrender the RO; Heb | 


For it is ſufficient if the ee is ſurrendered, within | 55 
four days after the return of that writ in which. 050 is an £0 Dead wo 
effectual proceeding. 14 4 | alt 145 ha 

The manner in w tho ſurren er e 
been already ſhewn, Vol. I. Ob. iii. Sec. c 5 hog) br 


After a defendant is ſurrendered; Fele e ke Of the notice of | 


immediately to be given to the plaintiff's attorney, andithe Surrgs 
neceſſary ſteps. for exonerating the bail-piece taken; for al- 2% 


9 0 7 


1 —5 if any coſts have been incutred by reaſon of ſuch omi 


the court will. require, 5 bail, — pay the. ame before q Hi baits. [ 
rags diſcharge them, Melli v. Ofmond, 6: Mod. Rep. 2557 77. Auk 30 s 


. N 


yh eſcape or be reſcued, ball will inden 
See alſo Lyel v. Galletly, i Balk, 101. 7 
motion was made to ſtay proceedings n one, 1 0 When cos 


hail 5 who had. been excepted. to, and. had 98 juſtißed, but will ſuffer it to 


be entered nunc = 


had omitted to. get his name, ſtruck out of the bail, piece; 


The court denied the motion in its preſent ſorm, as in the ns 


ame remained upon record, proceedings could not regularly e 


be ſtayed; but as in that caſe, they gaye leave. to enter an EX + 2 i 5 Sis fp © 
bneretur on the bail-piece, nunc pro, tune, on payment of. . _ 2 


Humphrey v. Leite, Bur. 2100 * 


prineſpal to 


17 render him. 
And in a late eaſe it has been determined that bail. ab © May break oped 
may: juſtify the breaking and entering the houſe.of K. 8 his bovſe in 
outer door being open) in which the principal; relides,. in Wont 5 Sieve 
order to ſeek for him, for the purpoſe of rendering MAR 5 _ +110": intis. 


kk a4 Nie: 


that ſuch a juſtification is good, without, avexring that the 


principal was in the houſe at the time. And in Tuch a ples 
au averment that the defendants 4 duly. became bail, and 
entered into a recognizance, is Cuthcient,, comme * 5 


that the principal was delivered to their cultgdy, Sheors x det ee 
Brooks and others, 2 H. Blac; 140. | 


And if the defendant be in ſuch. a, klagten tha at N Howif ithe im- 
1 569 ine 22 nor we 


ulks ſentencedito tranſportation, « court on motion will per- woe 7 ape . jy 
mit N bail to enter axoneretur on the bail- piece. * v. conviet, 54% wh 
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though an omiſſion thereof ſhall not vitigte the 3 . e. 


baſe of Full and Birks 4 Geo. 3., fayings that whilſt the ,, e . 
5 


he power that the bail have over their, gc by yay Ofthe power of © > 
of ang him to make the futrepders has. eee h bail over their 
of, Vol. 1. Ch. iii. Zec. 6. 
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- he proves debt 


” d ben in moch eam tes w Wider ere 
17 bring him: oe: render him; but the above is the be wiy 
4 Burr. 1014. ale bail; Str. 117 
ger alſo other caſes on the ſamo principle, Vol, 1. Oh, 4th 


8. 
Bo i foldier may be ſarretidered by committing him to the 
be, marſhaf, and inſtantiy ſetting him at large, or an impreſſed 
dunn! man under the keeper of the Savoy. Bond ane | {ſie 


In , Where defendins: is «'prifoner; bait hey have 


1. e corpus in term br vieatlon to bring him before a judge 


NT ein 10 10 render him. Betteſaworth v. Bell, Burti 16 


„„ 
of We If the 4 . be againſt huſband and wile) 254 both be 
again 1 ſat vendered, not charged in execution, vile hall be dif- 
2 5 Anon 4 WII 124. Gtr. 1169, 1449. 


How bail dif. + ineipaf becomes à bankrupt and obtains his ger 
no . Wb. befs ew ball are fixed, they ſhall be diſcharged on — 
| tion. Bur if they ate flxed before the certificate obtained, 

| they remain fable. Woolley v, Cobb and oherr, Burt. 244. 


Bot get "Te ut not fo with ball In error; for they, not having the 


e. / alternative of paying the debt or ſurrendering the prine ent 
fb ute not entitled to be diſcharged, although the defen 
| became bankrupt and be himſelf difeharged of the debt, 
. boutheate v. Brarthwilte,' 1 D. & E. 624. © 
Plaintiff eannot A creditor who obtains 4 verdict before comeiſien againſt 
reſort to bail, if q bankrupt; is entitled to prove bis coſts as well as his debt 
under the comm... Under the commiſſion; though . was not ſigned Mi 
aon. after the corimilſion- iffue. te debt, and 
_ otherwiſe _ under the — he makes his election, 
And ſhall not afterwards reſort to the bankrupt's bail. Apſeti 
F. Hartford and” Richards, lui. LA Lowe, rin. 19 K Gee, 3. 
C. B. a Blac; Rep. 1317. 4 ; 
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0 7 If upon the return of nun 12 to the 66. 1. the 


. — 71 per- plaintif — againſt the bail and deliver a declaration 


.._ ecedings on payment of the debt and coſts of the original 
action only, but muſt alſo pay y the coſts of the ſecond aQion, 
though 9 ball tendered t original damages and coſts 25 
fore dhe end of eight days from the return of the 4, 
Within which time, by the practice of the court, they m 
have diſcharged r w by ſurrendering their oy might 
 Ferigal v. — 184 „Rep. 3634 becauſe a right of action 
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(E) of felievin Bail after Error brought on 7 


The allowanes of the writ of errat is of jiGlf .f e 


| The ſervice of the allowance is only material to bring the trow writ of e. 
r aR6rwirds, -2 14 Api. 
- Writ of error (ſhould be delivered t6 clerk of errors to 
make it a complete put. K. B. N. 36 Cat. 1. C. B. 

Bat. 10. Moriten V. Stevent, Ibid. 209, Her v. Oaber, 
900 if bail is required, it muſt be put in in due time. 49 1 
If, therefore, writ, of error be allowed before <a, /a, Of es 0 operation 


ſued out; and afterwards plaintiff ſues out a c. f, und pros If allow 
ceeds/ 17 the bail, it wilt be irtegular, and ah 2 2 
ings Will be ſet afide: Dudley v. Stcher, 1 Bla, 1193; pine 
"Mis if it be after judgment by default, 4%. 3 43 
_ Abdif n. / be ſued out but not returned, and in the in- on , ewnnee 
terim notice of Writ of error ſerved, à return of nor of in. aherwards by 
wentur to the en. /o. afterwards, pending the error, will be {raed 
bad to ground any proceedings againit the bail, though no 
ſueh proceedings be had till writ of error ſpent, Smith Y 
Nitalſon, Str. 1190. Deri/ity v. Deland, Bar. 1. „„ ewe, 
+ Bo that where u 46, /a, iy returnable againſt the prigeipal Though ic has 
on a particular day, before which a writ of ertor is allowed {#1 properties 
and ſerved j that operates as a ſupenſtdeus to any proceedings gas, 
«page bail, though the £4: u. has lain four days in the” 
lice before the allowance of the writ of error. Pim . 


e py eee ee 
Whenever the wit of error is allowed after the return of orwwopeenien. 
ca, fal, but before the time is expired within which the bail of et e emer 
by the indulgence of the court may ſurrender the principal, e 
though notice of the allowance may not be given to plaintiff's vw befors the ? 
attorney till after the expiration of that time, the court will po wn vp 
grant the bail the ſane terms as are uſual when they apply — {mag 
within the time indulged to them for ſurrendering the prin- rendered. 
cipaly. which terms te, „ That the writs of /i, fa, ſued d 
alnſt the ball ſhould be ſtayed until the writ of error 

l oe 33 the as * pay the 1 b 7 rp 
16 damages recovered by the judgment, or ſurren- g,.,. a ta 
« der the defendant into the cot of the matſhal of the 88 
„ Marſhalſea of this court within four days next after the pe bom rag 
« determination of the ſaid writ of error, in caſe the ſame 0 
„ ſhall be determined in faygur of the defendaut in error,” 4 <0 
Capron v. Arber, Burr, 349. „ | 7 | 15 


« 
6 


5 


| By determination of. writ. i of error is meant the gal de- 
5 terminatiog-- e301 33% 100 an) 

The meaning of Error was bronghts in Cam. Scacc. un a judgment obtained 

_ final - againſt the, defendant i in B R. 2. and Fr rits of ſcire facias kad 


determin 
7 0 5 ; ued agninft the bail in the original n in B. Ri, where 
terms. the bail obtained a rule to ſtay. proceedings againſt. chend i 
RP - Yu ris B. R. upon the fei, Aer it of error retarnable in 
uam. Scacc. mould = nil g's they undertaking to pay 
i & 8 the debt and 7 2 5 within fort days after alfirmanet af 
W 1 jpdgment, if the ' fame ſhould. be affirmed: The judg- 
. ment was Affrmed iti Cam. Scacci, and afterwards the belle 
© > defendant roughe error returnable in parliament, to reverſe 
; Ch 1 is en, in Cam. Stur. on which the ai: moved 
5 8 97. 5 9 1 ay procee 
| - + "rep tens ee and though it was objeQted that the bail were 
| Bogan e bound by the. Expreſs: terms in the former rule, the court 
5 we, e made the rule abſolute, holding that the word“ allirinance? 
00 the, firſt / rule” muſt neceflarily be underſtood to Mean 
2 hor = Anal affirmanice. © Kir 4 v. Wer and DO 025 1 
wr 9 5 F 71 Greth, Burr. 2819. 1 
|  Oftheoperaticn * But this ig 907 "Slit ale Vit of ors aQually net 
* . before the time for. rendering is Expired, and the urn A 
Lil after "og age that N 25 if 1 5 be no writ of error uvtil a 
expire the return pf the cond 2. though one be ſued 4 
Raf ferwatrds, court Will make 1 5055 a0 procectings;” re 
e t 10cm ritt y. Cen, Str. 44 . | 
Or it bail do not Or even if there be A writ- ef etibr in tine or it 8 
ee ail” do not apply to ſtay the pr roceedings pending errors till 
. their time'to eee. the court will not afterwards 
Of the terms rmit them to rrender, ut will only Ray execution and 
ET Tow them four days to pa the money "ap Lowe the judg- 
* e lag in 1 chard nv. ys; Ser. 2 80 Cole v. _ 
5 Wh lan id 2. > 1 HY 
A WW kat "And.i in dale there be no bail ect on the wite _ error, 
TE court will alſo make them undertake te pay the coſts on the 
Yeats,” I writ of error, if judgment een . v. e 
. 23 hk L Str, 8 77. le 1 Bf; Wt 
When proceed-"" Tf bail in, error be required and bot UE in, ie l. Bot e 72 


4 11 rb 


8 1 7 8 and court will not ſtay proceedings againſt the bail : 


porwithſtand- Hunter v. Sampſon and another, Str. 781. 


od ©. In like manner proceedings will be Payody: pending/error, 
„ og plaintiff proceeds by action of debt on the-- recogni- 


Swe ee .Zance, not will the bail be required to give judgr nt. 'New- 
man V. Butterworth, Bar, 66. Clarke v. Baker, rags 686: But 


cee v. Wright, 28 . 5 FS 
| ; | S 8 25 25 # I L { iN , 4 5 * 


ings againſt them till that writ of error Was 


419 30 0X,” e „ wmv 4 5 ro des 


18 2 * „ 


*% 


r Shepherd, 2 D. & E. 8. 1 4 


bail to a ſtire facias, 


oh Py ball 40 not CEPT fort ele the fuſer bene Wye "But mor 1 
judgment againſt them, though pending writ: of error, court by laches ſuf- 
will not afterwards fet it aſde. Fiſher. v. Emerſon, Str. 526. . 
Hunpbreyr v . Ber. 202. . . n, Ban 


— * 1 4 5 


e 145 ; 
Fs 8 * 


203 i: 

* Though * 2 dee wats; e ae e ee 
judgment, 'and after error "brought, proceeded againſt defends '. 
ant in an action on that judgment, and got judgment by de? 


the fecon 
writ of error determined; ſaying, it would be unreaſonable 
that plaintiff ſhould: proceed in executing: a ave moms which 
would of courſe fall to the ground i in caſe the original judg | et 
ment upon which it was/founded ſhould" be reverſed-) * Ae ve 


| well y. Stone, Bur. 24. „ 


»The bail in the deer Ictieh upon a vrit b e e -< 


brought, where there is no bail in error; are not Table to the to colts on-afs 
coſts upon tlie affirmanice of the judgment. Penrudilrl v. nes of, * i: 


Errington; Cro, Eliz. 97. - Smith. v. Haldb, N J ae. 1 
Yates v. Dougban, 1 E. 288. LES e 
In all caſes, whether in K. B. or C. Bi herd it De "wag How 3 


1 appears that the writ of error was brought for delay; S 
HA may proceed to execution An? the "principal . 1 


againſt the bail. upon their recognizance, and ſuch pro- 
ceedings will not on motion be ſtayed or ſet g N 


* declaration on a ſcire facias, returnable the laſt en” How declara- 


0 of the term, N 105 intifled'of the png Was nem OG 
3 Wilſ. 154. | 


A-man may die beinen 8 of: in bar to a fire hen, What niy bs 


ay well as other actions. Lucas, „ W i 


There are but few e in bar which can be pleaded by | Art 


74 
Li x aw 


They can plead: 4 85 cn. FE ifſued n the principal, Oral 
or hae? he died before the return of 'the ca. a., or that tlie ca. fa. ifſued 


plaintiff had other! execution; indeed if there be no ca. ſa. * pan; | 


ſued out; returned and filed, it is no ground for a motion to 
quaſn the cure faciar againſt the bail; but the bail muſt 22 TM — 1 
ii, and be diſcharged by that means, and the replication to FEE IE 
ſuch plea muſt ſhew the time when ca. /a. iſſued, and that it 
e —— e and not rarer the fad „ 


41 
4 536-3 
* 


* 


th * y - f 2 * 3 1 : — - 6 
A g * 7 1 af 27 0 
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5 , Fa 4 : S / IE : 7 1 
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 ſaalt In! the betend ain, though'evurt would not ſet aßdde 255 3 
conck judgment chen ſtayed proceedings: thereon til! 


Blut it ſhould be by a confeſſion” of Gelee dh e | 
vey to that effect. Pool v. Churnoct, 3 D. & E. 78, 4 See 5 
1 Ds Practice in C. B. But ſee Vol. * Ob. vii. OH 8 e 
5 ek T of the Declaration and Pleidings: | - 5 (F) | D's. 


— 


5 OL tag | 


WW. quiry on ſci, fa. 


nerally. 7 1 PEW: to 2 to inſt bail, 
mY principa M died before wa plu ie 2 a re- 


== 3 2. a particular 74. ſu., and that the principal 

ple. vas alive at the return of that ca, /a., muſt conclude with 
an averment ; for the cq. a. in the pr lication is new mat- 
tery and by the rules of pleading, whenever new matter is 
| introduced, the other party muſt Hi an opportunity of an« 
15 been it. Henderor v. Withy, 2 T. Rep. 56. 

: i death of N: plead, that the principal die before the Hl 

1 85 N may ved; Cro. Jac. 16g., Kc. becauſe it might have 
I cd. 4, returned; Xi 
But can plead, that the principal ied before any 
8 juag ment ageinſt him; becauſe my cannot have u writ of 
; 3 8 0 to reverſe that judgment, or they may plead a releaſe, 
5 or mul el re- or nul tial record, But not that th red or principal 
| Okt, - rendered ws yay after the return of ca fas as that is the 
Es * ”m relief upon motion. 
Ball pleaded to a ＋ fucias, 2 by the qrincipat be. 
5 4: fore the return of the ſecond ſe 8 and it was reſolved 
te plea was bad; for in ſtri — of law, the recognizance 
as ſorſeited by ſuing out the firſt ei, fa. againſt the bail, 
II. Raym. 157, 

But now by 4&5 Ann. 6. 16. . 12. pa ment of the ſom 
VV " may be pleaded as well to f, a, as to an action 
But convot SGdi. fa. againſt the defendant, as bail for A, 1 . , and 

Tac thatone D., the defendant pleads that before the return of 3 


ofthe als 
ina dee 


Hei. fa. the plaintiff took A. in execution, and ſtill ee 
him; demurrer inde. It was argued for the deſendant, that 
the plaintiff hay ing taken one of the principals in execution, 


had thereb diſabled the bail to render him, and therefore 


"diſcharged him as to 0 the reſt ; /ed per cur. the bail have 

> undertaken to bring in all four principals, and therefore 
though the * hath taken one, this does not diſcharge 

the bail as to the other three, for they ought, as they took 

- n them, to bring in all four; 2 Lev. 22 1 Vent. 315. 

| 1e 8, pes A ca. fa. made returnable at a day which falls out of term 
——9 be | would not be void, ( though liable to 15 ſet aſide on motion, ) 
| — — nor can ſuch a defect in it be taken advantage of by bail, 


| tageofit. © upon a general demurrer to a ſcire Facial brought n 


| them. Burr. Rep. 118 

How to proceed If the plaintiff in a 2 facias, either for want of the 42. 

I neceſſary to mages bein previoufly aſceftained, or upon obtaining judg- 

e e mane by default vpon the ſcire faciar, or judgment upon de- 

murrer therein, is of neceſſity obliged to ſue out a fei. ii 

inquiry in order to aſcertain his damages, he muſt give t 

Yea 4 — 
ca 


87 na. ev) 


* — — 
— * — = 
* — PS” 


4 


Gesa or Ps ROC FT 


caſes, of trial and executing, ww i len. Gt. 
a * nA voluine under theſe titles, 


() of Juli ee, heel n 07" 

When chen is obtained againſt the bail, platon diy Of the remedy . 
either bring an action of debt againſt them upon ſuch judg- piaint hee 
ment, and may hold them to bail thereon. Bute V. Moore, Zee 
Trin. 28 Geo, 3. Imp. , Fas - againſt hem. 

Or he may ſue out execution by ca.//a. of N. fa. Ella Gs 
Smith, Ser, 1129 1 386. Imp. C. B. 549. ; 7 WE 
„The cn, fe. ſhould be @ 19fatium ca. fs in alt caſes; 10D. e 
ny 0. 5. $0.4 in both courts. ; = 
of In K. B. bail are only liable upon their wed zance to the To what nds 
ſe, WH amount : the debt ſworn to, and coſts, | Jacen v. ape ns * 
al Doug. f | FIR 
e l in C. B. the pritice ſeems different; and chat bell 
are liable to the extent of the ſum recovered againſt defend= 


ze- unt and the coſts, not exceeding their Tecognizance,” Calves „ 5 QB 
ed rac v. De Miranda, Bar. 6. x 
ce And each of; the bail are liable to the amount of their re 75 

il, cognizance., Bl. 8 

| Though the ſcire faciar be joint, yet execution my be f. IC l. u. be 
um eg and taken out againſt one of the bail on. 1 2 
on ut after execution of part againſt one bail; if the goods ben anery; 


of the other be not ſufficient to ſatisfy the reſidue, plaintiff levied again 
nd cannot again reſort to the firſt bail, becauſe he might have . a 
nd . the whole _—_— him-at once. Fay v. Carruthers, fin. | 
ins ar, 202. . 

hat Although execation iſfue again the bail, if plaintiff be Principal am 
21, not ſatisfied from them, the plaintiff may Rill pions the w 2 1 | 


Ye . * 2 Cro. 320. $49. 1 207 bail, Þ 

ye * | ws þ 7 
oh (a) of Error in the Judgment and amending | ( 1 
ge J os | 1 


ok If bait bring error upon an award of execution in a . — 
'5- Hias againſt them, matter which lies properly in the mouth for error. 
'm of the pin al, or might have been, pleaded to the ei. fa 
n,) is not aſſignable for error, after execution awarded 5 x 
il, chem. right Ve Ss. 185 197. Salk. 262, 
nit 4 Mod. . ; | 
A ca, ſa. may be void as to the pr incipal, and yet well 
la- ough to ground a /cire faciar againſt the bail; as Fe ca. fa. 
ſued out a year fler] judgment, without teviving the judg- 
le. ment i al ſcire facias ; for the bail are ſtrangers, and cannot | 
5 take a 9521 of ug error in A OO 1 4 4.5 ol nt HY 


NST" ne "rok: 3. unn (2 


p * 
* : 
x 0 - 5 4 
l "5 6 - 
* . 
2 # G. 
* 


There houldbe / + . ei. fa. there muſt be a Felt Warrant of Wl « 

-: freſh warrant of attorney. to ing 4 4 Warrant in the original action is 1 

_ attorney. | not a ſufficient authority; a judgment on ſci fa, againſt bail ] 
SR an © was reverſed: for want of ſuen freſh warrant,” , Salk. 603+ a 

% 1 Atauood v. Burr... 0 

a $00.64 72 Care ſhould he taken-in, proceedings one fas for aſcir x 

ys m 2: 552 bail is pot amendable. | 
Pr ay” = „ ſeire fuciat againſt bail, the olimiff made a. miſtake f 
. in ſetting out. the recognizance, which the defendant took i. 
3 3 of; by pleading ul bia record. And afterwards Wi it 
xg the, Plair iff. moved to . e it, but was denied z for (ci. fa, t 
1 15 N ail are never -amended; and the courſe is for the b 
mer plaintiff to quaſn his own writ, and. proceed anew, / This « 


e 31 (i HP be to deſeat the bail of an opportunity to ſurrender, Ml «: 
| | e he would have done, if he could not have been ſure 5. 


8 


| 3 proceeding in his plea. Gr V. hee, tra. . 0. 


Ui | _ v. Turner, 6 Mod. 305: ſy 
* RS, But in the! Common Pleas, a "ſire e againſt; vail and pe 
—_ 7 proceedings thereupon, were ordered to be amended by to 
=_— the record in the original; action, by (inſerting. the word Ml de 
ZW merchant inſtead of mercer, being the defendant's addition, an 
eeeren aſter iſſoe joined upon nul tiel ee ; "Smectland v. de 
* Sy, 8 FEW! 42 and Brown, Bar. 4. TY An th 
1 A eine fucias ordered to be quaſhed on; pleintf's — By A 
ll ' without coſts, before plea ü ee although the eee all 
i „nn an eker Haan 49%» {or Wie) 4 1 
(YE Ren : 1 NT, „ $21 4 2286; 2 Pint 10 Wks 2, th 
; "4 IEP 250; . ba 5 e AS <b$ wo 1. Sberiox v. E ein ws, 1 þ : 
BELDEN WH» 2 1 Wi 
e EB of bau, by and againſt 3 pre 
„„ To pojnk: -out the various. aafes.; in a iofants are ren 
Aeered liable to an action, and the diſtinctions in law which 
3 . renders their, acts either binding or void, or only yoidable, f 


3 a 85 n to K K the * of eee 100 I frie 


1 


ER A mers det, bal 4 0 4 

. EN 0 f infancy. 5 

bee ori · As infauts are inca pable; "of atleaſt po 25 TY 7 ont 
1 ind 0 ok acting for ne, ſo they are 30 ed to 15 \ 


— and EY di eretion to 0 hole "ITE oh ut 145 8 rn * 
in ant. fe 


of to 1 A a i nnn 1 -as anche age 46H : 


| is WY naturally be expected, the guardian: of the infant Wasn be 
Jail perſon to proſecute and defend ſuits in his behalf. But 3 
oz. aſmuch as infants were ſubjected in a great meaſure to th Þ 
N control and power of their guardians, who, from ſelfiſh aud 

ire rapacious motives, pas and too often did make a prey of 

= their ſubſtance, inſtead of protecting! it, and who alſo them 

ake Wl ſelves were the very perſons who'diſturbed-and. injured te 
pok infants in their right, by which means, as they could not ſue CANE 
ds in perſon, nor appoint an attorney, it was difficult, for them 


ho * 2+ „ 


Ly r INFANTS. „ 


fa, to obtain redreſe ; the legiſlature at length interpoſed, ak | 


the by ſtatite 2 oft: 1. e. 48. enacted, That if an infant-be a eee g 
"his er difturbed by his guardian or ae, or any other whereby U, I wor 
ler, cannot proſecute his afſize, _ one of bis neare u, . 
ſure Ml pleaſes. may ſur for him, A afterwards, by ſtatute Wy. 2. ' W Ton 
65. c. 15.6 generai privilege is allowed in all caſes for minors to hy 1993 
ſue by their next friend, who is to he admitted for that pur- 0 B 
and poſe. Since this ſtatute of Mg. 2. e common rule ſeeaa 


| by to have been, that an infant ſhall ſue by prochein ami, and | 
zord _— by guardian. In the books, the names of | guardian 2 OY 
ion, in ami are oftentimes taken the one for the other, 
d v. . it frequently * that they uſed to be one and "7" 
me ſame, as the guardian in focage, was alloprothein ami, Kc. 1 
ion, MW Afterwards, as well the guards ian as the rochein ami were 
dant Wl allowed by the judges to be ſome of the officers of the court, 
. M4 who, both in rafpert of their place and ſkill, were deemed 

the beſt procheins amies for. the! yo ny. 2 

. e cauſe. RX N 8 50 — 5 | 

ut now any pe , who, as fri to. 8. n 

.  viligg to 2 or defend for him, is admitted, upon 
proper petition e to the apt as 1 or 

3 A 7 


of — 35 an — Fliaif 


Tin i6fane'f is 232 the writ may be ſued out in 160 3 
own name, but he muſt declare, by 5 atni, or next 22 
friend, and this in all caſes where he ſues alone 5 but if he 1 85 
8 3 with others of full age, and a joint action be 

ght by them, they may appoint and ſue by attorney, be- 
15275 eemed only as one perſon 1 in law,  Freſcobaldi v. "vl, 

tr. 7 
It is br this reaſon that an infant cannot be platariFi in à Cannot be 
2 tam action, becauſe the ſtat. 16 EZ. c. g. requires /plaintif meu” 

uch ſuit to be exhibited. in proper «perſon; and- proſecuted I pager 
only in perſon or by _— en 850 30. LM . 


5 


— ; w # — $97 
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fol- Il, ; F | 5 The HOU Ge 


er rns 18 (ob. Lin. 
- How bein The proch Sor diam d appointed by the court, 
ami = either by his a het, wir the” on dee Judge, 0 or 
5 rem tlie infant for that purpoſe, and a written 
['  aoknowledgment/fromthe prochein am that he e to 
pee fuc guardian, and an affidavit of any indifferent 
IC perſon of the infane's ſigning ſuch/petition, and of N 8 
| giving ſuch conſent; „„ 
This appointment would be obtained before dvokeravion; 
| And when che rule is obtained} a copy thereof ſhould en 
V none te dechiration\when deliver et. 
- Guardian's f defengant's attorney wines to know the prochein ami or 
5 eee place of abode} lie ay aer rule oy dener for 
that purpeſe. 1 Wil. 246. 
Defendane need 8 "Defendant is not obliged: da pes Un duch l; be 
_ ond Hl NIN ee the _ bog Tone for. that pores: 18 No- 
' pointed. a zes = . | 
Admiſſion may corn, general a Gwidion of: 4 8 e e Ut 
ä 1 r admiſſion for every action. Archer v. Frowde, 
6 88 8 70 os Het ie i Wo vine 
ho Forat bf yon. & "Wh A'potjclen to uſſign an infont 2 guardian, * * 1. the 
n - Sliding form, directed to che Obel e the N 
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| 1 PF "ih; TRL. 1 * 
*F4_ 2, ">" a the Right! Honourable: Loyd Lord been Ln 
1 Chief Juſtice of England. 8 I 
The humble petition of A. B. cht 70 unger; an u 
0 auler che 8 21 1 years, | the clas ln USE 


e bß Ts 042: RO1) 
That your a bas, as he is adviſed, 2 good ust 


: of action againſt the defendant C. . for entering into and 


den belonging to your petitioner ; the poſſeſſion whereof 
be has lately recovered againſt him, on an ejectment at his 
1 e demiſe ʒ and that your petitioner has lately brought. this ac- 
dom againſi che ſaid C. D. in this honourable court for ſuch 
entry, and taking the ſaid meine Protess ; but in regard-to you! 

| | Your petitioner humbly pra p rayeth. your lordſbip 3 be 
„ pleaſed, $0- aſlign his: father J. B. the elder, as and for your 
Jop n einc petitioner guardian, t proſecute his ſaid ſuit or action againſt 
dae n nana 288 yur 1 2 oe 
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FR 7 8 taking the mefite profits of a meſſuage or tenement, and gar- 


ö ww a= ww .q 


© It is CH VERS 


lutte, for whic A * is paĩd to his clerk 


4 OL . 
tten if in the King' s Beneh, to the clerk of the papers ; if in the 
8 80 Common Pleas, to the prothonotary z who enters it; ane 
rent draws up the rule 6f admiſſion, and the fads es clerk . 
an's the petition, which is then conſidered to be of "record. es. „ 
3 The guardian's conſent is as follows: 150 85 
Hon, I do gccept and agree to be guardian to the bude A. B. Nen afar : 
an- an infant, according to N 3 e A7 5i n 
ms wie 2 2 this be 12 5 "Yay ot | 3 | 
1 or 1880 2 ky ke} 9 N 2 5. B. 3 5 
. An Idseit of the wins ning the' cio and . 85 
Shes tg Barns, muſt. then be mad te che following OY ans be 
he e eck 1 y : wo: Bf WIS . oi * Ns e 11 Ro eat etrionn 3k; e 
on \ In the | ing Baer * B. | 1 * e Form of afida- 
need u abu A | 1 7 3 ? WY | 25 5 
- here; 00 den 1 5 n n 
_ : - 4 | leb. n i tend Fo | He, 
1 the . N WW 125 in: Gent. maketh oath, Thar A. B. ; uy N 
: the younger, — * petitioner i in the non here 
+. -. WH unto annexed-named, on this preſent dap fk 
f. did duly fign the petition hereunto 3 in this depo⸗ 
nent's preſence: and this deponent faith, at the ſame lime % 
we. he was preſent and did ſce J. B. the elder, the perſon | 
mentioned in the ſaid petition, duly: ſign the acceptance of 
Lord agreement thereunder written, in order Fo his mag guar N 
I dian to the faid A. wrt 1 8 A ene 5 
nfant S worn 0p SEES, . ei 20 0 9 7 55 00 9 M. 8 
fic w- Before, & c. ee at: odd E tut SIE e ; : * 
. 4 e en delivered, anner 3 copy of the fals of e pt 15 
admi on... DER >. 
. — " The petition, and confent are to be iber en treble 6% ee 
6 ampt paper. „ 
zercof N 752 prochein ami is. | liable to colts if he fails, and may be 8 few 
at his Wu, againſt by attachment if he refuſes to pay them 3 liable to \coſtss 
ns, ac: but the infant Mas is not reſponſible. Bar. 128. Str. 548. | 
ſuch 80 om ami is liable to coſts for not ee vid trial. 
1 Beate 17 5 5 ami 5 of ſuikei 175 ſponkbi J COUT will | 2 
1d be order another who is. mY . „ 8 
our But if the infant ſhould be taken | in. exceution for colts, How if infor | 
gainſt W he can only take A ig. of it by writ of error, the c 5 ER ; 


's A 5 will not diſcharge h im on. As Gardiner v. 4 


Str. 1217. 


be By the ſtatute * Jeofails, 21 Je i, e. 13. if an infant, Inver = | 
__ Ewan * — and uy 7 6 {a by Oy its "ee 5 Fo * 
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ſſter verdict or after judgment by default, by ſtat. 4 cc 5 Ann, 


a J AFR «wo TP Hf | Fea} CREST LP 4 $i . L i 94 4 
Infant mutt Au infant when deſendant, muſt in all caſes appear by 
defend by guardian, whether he is ſued alone or jointly, and even when 


- : : 
, 4 


_ guardian yg. ued as co-executor with others. And the reaſon given 


hy an infant when he ſues as plaintiff with his co-exe- 
cutore, may ſue by attorney, but cannot when defendant in 
| ſuch action appear by attorney, is, that as Fair they 
- Cannot ſever in declaring, but as defendants they may ſever 

be Whenever, therefore, an action is brought againſt an in 

a fant, ke muſt, | | 

a Le inted to appear and defend for him. This appo . wy 
2-4 18 either by the guardian perſonally attending with him be- 

ſiore a judge, of bs petition and conſent of the guardian, and 
js _ affidavit thereof in the ſame way as before ſhewn in caſe of 


＋ 
5 
1 


an infant plaintiff. ; 


, before he puts in his plea, get a guardian ap- 


Howplainar . If defend ant does not appear by guardian inthe time kl. 


can compel lowed; by the rules of the court, the plaintiff muſt procure 


| - oat an affidavit of the ſervice of the copy of the writ; and that 


deſfendant is an infant; and hath not appeared; upon which, 

|  theJudge, without taking out any ſummons, will make an 
order, That unleſs the infant appears within ſix days after 
1 perſonal ſervice of the order, plaintiff may aſſign 2 
4 4 Doe for his guardian, and enter appearance for defend- 
„ ant: and upon an affidavit of the ſervice of this order, 
and ſhewing the original, the judge will make the order 
abſolute; and then an admiſſion is drawn up and filed as 
aforeſaid. 13 „ eoch 


Tunit mun f plaintiff has procee dec in his cauſe till iſſue, &c. upon 
Ane cafe not to deſendant's appearance by attorney, not e - the 


8 gan defendant was an infant, and then diſcovers it, he ſhould 


adus hisguar- move for a rule to ſhew cauſe why the appearance in the 
. | | 


©» * filazer's or judge's books ſhould: not be ſtruck out, and de- 
© fendant be obliged to appear by guardian, and why record 


* af 1 


. ſhould not be made conformable to it. 


+ 5 


i the court will make a rule for him to appear by guardian, or 
__ _- Phiintiff to be at liberty to name and to appear and defend 

or him. Barnes, 418. Gladmam v. Batman. 

muſt ap: And if plaintiff appears for defendant according to ſtatute, 


— 


2 


iin ume for not knowingt he was an infant, and error brought, it is too 


Feen late to apply to the court to amend the irregularity. 


_ © Plaintiff appeared for defendant as a perſon of full age by 


9 bs 225 4 affic i * 6 89 # 2 4 A „ ; þ 2 . "* 1 , d 
Afclſſidavit, purſuant to the ſtatute, and proceeded to judg- 
a Ee CT ee eb ( TR ent 
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| If at infant be ſerved with proceſs to appear by attorney 


a Qu kk. » - = Af os ww 


{ . whereupon the defendant emy 


that the defendant or his attorney might ſhew-cauſe why the 


On ſhewing cauſe for the defendant, it appesred by- affi- We 0 


\ 


See. V.) BY AND AGAINST INFANTS? 


ment: and" defendant brought à writ, and it was diſcloſed © 
that he intended to n for error in fat. "On 
which plaintiff moved to ſtrike out the appearance in perſon, 
and enter an appearance by guardian for defendant, ifh6* 
did not appear and do it himſelfy” but the eouft' denied it,” 
thinking the plaintiff's application too late. Barnes, 413. 
a. d GT: IRR 
Aſſault and battery, whereby the plaintiff loſt her leg, the How if he en- 
defendant being ſerved with a copiar ad re/pondetidum, did not eng c 
enter his appearance at the 3 day after the return flatute wben 
thereof z therefore the plaintiff's attorney made an affidavit defendant is an 
of the ſervice, entered an appearance for the defendant ac- 1 2 
cording to the ſtatute in perſon, left the declaration in the fact. 1 ee 
office, gave notice to the defendant thereof, and to plead 
nptoyed Mr. Waldo, an attornex 
of Bi R. y to take the declaration out of the office, and ple 
the general iſſue, who did ſo in the name of one Palmer, an J 
attorney of C. B. Thereupon the plaintiff 's attorney made 
up and delivered the iſſue, gave notice of trial, ſet down the” ARE 4-7 
cauſe, ſubpoenaed witneſſes, and gave briefs to his:counſel ; 
but when the cauſe was juſt coming on to be tried; the | 
plaintiff's attorney diſcovered that the defendant was an in 
fant of about 17 years old, ſo that he ought to have appea reel 
and pleaded by guardian; and therefore if the plainitiff had 
ceeded to trial and judgment upon this record, it would 
een err ogg nn ye RE et 0G 8.466, v3 OY 
Wherefore it was now moved on behalf of the plaintiff, 


appearanee in the filazer's book ſhould not be ſtruck out, 


Dans and why the record ſhould not be amended con- 

ormably thereto; and why the plaintiff ſhould not have his 
coſts, occaſioned by the defendant's attorney; who muſt be 
ſuppoſed to know his client was an infant, and ſo had let 
the plaintiff's attorney on to proceed thus far erroneouſſy; 
upon an affidavit of theſe facts, and that Mr. Waldo was a2 
truſtee for the defendant in a ſettlement, and muſt know he 


was not of age when he pleadet. 


* 


1 
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davit, that Mr. Waldo acquainted” the plaintiffs attorney, | 
that the defendant was an infant; but this was after the ple 
pleaded, and he nat believing it, proceeded as above. 
Per curiam : In this caſe the plaintiff's attorney ought to plaintiff's at. 
have applied to the defendant to name a guardian, and if he torney ſhould _ 
did not do ſo in ſix days, then plaintiff ought to have applied eee VE 
to the court to oblige him ſo to do; and it was the plain- guardian. 
tiff's attorney's own fault to * erroneouſly, although + 


X — #4 
* * „ 
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notice had been given to him iht the defendant was not 
2 full age; and if the plaintiff had proceeded to judgment, 
and error had been brought, and aſterwards the plaintiff had 
moved here to have — the record right, this court would 


WE 7 
* 


reaſon that the plaintiff ſhould. pay coſts for being 22 
- to have the record made right, than that the defendant 

.. ſhould pay coſts to the plaintiff « however, as coſts have not 
. un prayed by the defendant, let the defendant plead by 
_ in ſix days, and let the record be made agreeably 
8 without caſts of either ſide. - Shipman v. Stevens, 


— "i an ay e / guardian before he obtains rule of 
ns. court, it is only a miſc emeanor in the attorney, but not 


rule of court. . error; but if he appear by attonney it is error. 1 Crom. 158. 


How if attorney An attorney undertock to appear for the defendant an 


- undertake to 


3 infant, and entered it by-miſtake per attornatum,” Per cur, 

endant an in- It may be atnended, and made per guardianum, for he is 

fant. - to. per in a proper mayaer. Stratton v. Burgis, 
1 114. 


But this is only whos the. attorney bas expreſyly under- 
0 


akon, to appear for defendant. Pour v. Joners Sir. 445. 


1 3 
| Mt to Ig replying to u plea of infancy, the Plaats muſt ſhew 


enough in tlie replication ta maintain every port of the de- 

claration; and if a replication which is entire be bad as. to 
part, it is bad as to the Whole. Hid. 40. 

Infant not liable / Aſſumpſit on an account ſtated does not 1. againſt. an 


| Nnted, infant, Truman v. Hurt, 1 T. R. 40. 1 


Even though the particulars of the account were for ne- 
celaries, Bartlett v. Emery, Hil, 2 G. 24 B. R. cited in 
Truman v. Hutft, Ibid. 42. 


1 What evidence 17 the plaintiff reply to a plea of infapey that the de- 
* att rep replies fendant,: after he had obtained e confirmed his 


nt 


3 ſubſequent Promiſe, and the defendant rejoin that he did not, the plain- 

promiſe. tiff need only prove à promiſe, aud the defendant muſt ſhew 
SINE under age at the time. eus v. Carruthers, 
| 1 


| Infuntdeſend- An infant defendant-{chough a guardian appointed) is 
bean. liable toi-coſts, if verdict de ual him. Dy. 104. 


1 Bul. 189. Str. 1219. Gardinen v. Non. 
If he appears by | The ſtatutes of Zegfails do not eure the error of an infant, 


ee when defendant, A 225 — an, e W. 


ron pen 
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not have done it 4 aud therefore as to coſts, there is more 


. 
n „ 


2 2 * ow 1 


1 


o ee Yoo iS. a» et as 


were and coſts.. ſ. 3. 


ee been amends — * the party complaining or to een 
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A © Revenue Officers, & We n 131944 4 27s 


4 768] 


Foe the encouragement 40 15 mayxiSreiad and as officers 
in the execution. of their duty, and in order to protect them 
from vexatious proſecutions, the legiſlature hath - cribed | 
certain forms and rules which- muſt: be erich d te, 
in all actions brought againſt them for an * done by 
og of their ras or ates colour c their a | 
0 ng * 7 e 


Daw A to Proceedings ve zue, , 388 


WV — 5 be brought i in the county where the fat was Venue, | 


3 21 Jac. 1. . 12. 


No action ſhall be brought againſt any. eli. for 27 Limitations off | 
ching done in the execution of his office, unleſs-commenced time. 
within fix calendar months after the act aid, . „ hp 
24 G. 2% . 44. * 8.3 is 6 * 

And before any writ is ſued ont againſt, or _ off pro- Notice r 
ceſs ſerved on any ſuch juſtice, notiae in writing o ſuch. in- me” : 
tended writ muſt be delivered to- him, or left at his uſual + 7 
place of abode, or ſerved atleaſt one calendar: month before 
the ſuing out of ſuch wit; in wan notice -ſhall be con- 
tained, the cauſe of action which the wy claims to 
have againſt: ſuch, juſtice. of the peace; on wh > of which 
notice ſhall be indorſed the name and place of abode of _ 
plaintiff's attorney or agent, who {hall be entitled to 20s, 5 5 ; 
for prepargtion and ſervice 2 ſugh Fake . . gn 7 
For form of ſuch notice ſee | vhs? 

Unleſs plaintiff at 3 oves that ach «x was whigh muſt be 
given, he cannot have a. — 2 but che 3 ju * have a proved. 


The notice muſt contain fully the cauſe of ol and n no Its contents. 


evidence ſhall be given on the trial of any cauſe. of action, 
except ſuch as is contained in the notice. ſ. 8. 


And it muſt ſtate the nature of the trial or proceſs 6 "Ry 4 wits 5 
iſued, for the wangen that an action will ba brought, bes ot 


mu ſufficient, 


- Plaintiff nonluited on 4 defeQive: wh for want of il the 


indorſement of the attorney's. name and * Roos of _— 5 


ſon v. Addington, 38 G. 3. WA... 
ithin one calendar month + fach notice . - the 3 


. 
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| his agent or attorney; and if not he may plead 
2 tender in hay together with not es, and = — 


' a with leave of thd court; and if on iffue joined, the Jury 
Wind the amends ſo tendered ſufficient, - on they 
* a verdict for the defendant; in which caſe, or 0 caſe 
e plaintiff ſhall become nonſuit or diſcontinue, or in caſe 
nt ſhalt be given for ſich defendant on demurrer, 
fach juſtice ſhall be entitled to the like coſts as he would 
„ dave been entitled to in caſe he had pleaded the general 
1 Aue only: arid if the jury find no amends tendered, or not 
1 Be: duc and alſo againſt the defendant on ſuch other plea 
3 | or pless, then they ſhall give a verdict: for the plaintiff, and 
| CR damages, which he ſhall recover with coſts, . 2 
er being money In caſe ſuch juſtice ſhall neglect to tender amends, dr 
Os "Gall have former inſufficient on we fv join "Y 2 
e pay into court, any ti ore 15 
. hte ſum of mon . N ſhall ri Wo „ 
ay ple v ge | Deine may always plead the general iſe, and give 
| ſpecial matter in evidence. Stat. 7 de. 1 ei $7 
| —_— Where the plaintiff ſhall obtain a verdies, m ta the 
Long al Judge ſhall in open court certify on the back of the record, 
EY mat the injury was wilfully and maliciouſly committed: he 
1 | hall be entitled to double coſts.” ſ. 7. 
— II defendant gains a verdict, he ſhall have double coſts, 
| 2 ſtat 7 Jac. 11 e, 5, See Vol. I. p. 494. 


. Fee e . the: 24th year of the reign” of his majeſty king George 
= - 5 All de 46 the Second, intitled, An Ae for rendering juſtices of the 
wy commenced © goare more ſo fo oft in the execution of their office, 204 for indem- 

: r I nifying conflables and others acting in obedienes is their wwar- 


.diftreſs war- © rants: This is to give notice, that a latitat (er ar the 


rant · . proceſe ma be) i is intended to be ſued out of his majeſty's 
IL dcouft of King's Bench, againſt you and one C. D. at the 
7 « ſuit of A. B., in a plea gs > v; for that you and the 

« ſaid C. D. on the day of in the year of 


(a) Or whatever #* our Lord 1796, wi h force and a (a), broke and entered 
the offence may 4e the dwelling-houſe of the faid A 3., ſituate, Randing, 
be, W muſt 
| be here accu- and being in the pariſh of - 
_ rately 4 in the county of fete, oa ſtayed and con- 
„ tinued in the ſaid houſe for a long time, to wit, for the 
© 2 ſac of ten hours, and during that time greatl diſturbed 
ſaid A. B. in the peaceable and quiet poſſeſſion and 
„ 0. occupation of his ſaid houſe; and ſeized, took; and car- 
Fon: « ried away the goods and chattels following: to wit, one 
t mahogany table (here ſet forth the goods)! of the rar A. B. 


ee i ner; . « of the alue of 207 MO e bout 
1 8755 15 . 2 ede 


The form of * Purſuant to an act of parliament, made ou paſſed in 


; 7 


u. . v AGAINST: stens . 7 
ad il « beste, 3 and diſpoſed thereof to vou own” \ 


ner « ue „ | ated this 1 
ir G97 2 day . TOR . 5 
Ia 3 « *. 8, Auen er „ 
aſe To 2 . A one of bis 119% „ the faid. A. B. | 
aſe 1 the "Peace for ie 4 Red-Lion . 1 

er, 1 255 Midi. 0 | Clerkenwell,?. | 

uld 5 N 5 . Fl 
tal A. to Procetdings FAY” Conftables,. 1 Mio againſt conſta- 
not "The adit muſt be brought within fix calendar months Lirnitation.of / 
lea alter dhe act committed. 24 G. 2. c. 44. f. 98. time. 

ind And in the county where fact was committed. 21 Ja. 1. mY ö 


5 No action ſhall be brought againſt way conſtable or other 
dr officer, or againſt any Perlen acting by his order and in his #1 
ht, aid, for any thing done in obedience to any warrant of any Demand of 
ach juſtic, until demand made or left at the uſual place of his warrants 4. 
abode by the party intending to bring ſuch 3 


ive by his attorney or agent, 7 2 M ned * e 
11 5 party demanding the ſame, of the and | 1 
the of tuch warrant, and the — bath b — ful > - - 


rd, neglected for the ſpace of ſix days after ſuch demand; and 

he in caſe after ſuch demand and compliance, by ſhewing the 

. ſaid warrant to, and permitting a copy to be taken thereof, 

ſts, by the party demanding the ſame, any action ſhall be brought 

55 againſt ſuch conſtable, & c. for any ſuch cauſe, ren 

in making the juſlices defendants, that on produeing and 

rge ing ſuch Saen at the trial, the jury ſhall give a 1 for 

the MW the defendant, norwithitandin any defect of juriſdiction in 

em- ſuch juſtice; and if ſuch. action 90 brought jointiy againſt 

ar- WW fuck juſtice, and alſo againſt ſuch conſtable, &c. then, on 

the WM proof of ſuch warrant, the jury ſhall find for ſuch con- 

ty's Wh table, &c. notwithſtanding ſuch h Aefect of juriſdickion, and 

the W if the verdict ſhall be given againſt the juſtice, that in ſuch 

the caſe the plaintiff ſhall recover coſts, to be taxed ſo as to in- 

r of clude ſuch coſts as ſuch plaintiff is liable to pay 40 ſuch de- 

red fendants for whom ſuch verdict ſhall be found. f. 6. 

ng, WM Defendants may plead general iſſue, and woo. ſpecial mat May pled * 

= ter in evidence. 7 Jac. 1. C. 5. 

on · Plaintiff ſhall alſo be entitled to double coſts if judge cer- Coftsofplaintif = 

the MW tifies the injury to be wilful and malicious. . 7. II 

bed WY If defendant has a 1 777 . mow e Lene, OY 

and Wl Stat. 7 Jac. 1. e. 5. 

ar- - Mr. . | e 5 mw 

one _ «© Whereas, on ben the 4 220 0 . t. | Notice to the 

B. WW « 1796, you entered into and upon the vettiog-h houſy of co iſtable to de- 

50 « A., B. &c. and then and there made 'diſtreſs of, took, dhe eta * 
© ſeized, and —_— away a acts table, (bore: ſet. 2. | 

; 6-57 M 
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« the goods,) —_— perty-of the ſaid A. B. under colour 
« or pretence of ſome warratit or Warrants of ſome juſtice 
| 4 — of the peace, empowering you ſo to do : Now 
« in purſunnce of an act of parliament, paſſed in the 24th 
% year of the reign of his late majeſty king George the Se- 


% eondy "fo; Horndering juftiter of the prace mart ſafe in the vue. 


N 


. 
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overſeers. 
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4 cution of ' their office, and for  indemnifying conflablet and 
1 others atting int obedience to their warrants; I do hereby, on 


« the behalf of and as the attorney. for the faid A. B. de- 


mand the peruſal and copy of all and every warrant and 
„ warrants, under and by virtue of which you entered, 
, ſeized, and made diſtreſs of and carried away the ſaid 

% mahogany table, and other the goods as aforeſaid, 


#4443 3:4 


T. 8. Attorney for the 


” p a : * te gr” 
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 « Red-Lion Strect, Clerkenwell,” 
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7 to Prociedinge oi, Offers of Exel and Cytm-Houf 


E 1 E e PH 475 N 1 3 4 N „ 
The former are governed by ſtat, 23 Geo. 3. c. 76, and 

are nearly the {ame regulations as above preſcribed in proceed- 

ings againſt juſtices, with reſpect to the neceſſity of a pre- 


vious notice one calendar month before the action brought, 


the notice to contain the cauſe of action, the names and 


places af abode of the plaintiff, and of his attorney or agent; 


nothing out of the notice to be given in evidence, a power of 
tendering amends; and of bringing money into court and the 
like, except that in proceedings ags inſt theſe officers the action 
muſt be brought within thres months next aſter the cauſe of 
action ſhall. ariſe, and not afterwards, and ſhall be laid and 


tried in the county and place here the fats were commit- 
ted, and not in any other gounty or place, and the defend- 


ant may plead the ae iſſue, and give the ſpecial matter 
in evidence, and if the plaintiff. ſhall be nonſuited or diſ- 
continue, or: if upon a verdict or demurrer judgment ſhall 


de given againſt the plaintiff, the defendant ſhall recover 


* 4 a 4 ; 
\ * 1 Ly OR” 4 
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treble coſts. ſ. 34. 1 5 „ 
By 24 Geo. 3. c. 70. the proceedings againſt cuſtom - houſe 
officers are regulated, and are preciſely the ſame as againſt 
exciſe oſſicers. +: FP „„ 2 4.6 3 1 ; 
They both extend to perſons acting by the order or in aid 
of ſuch officers, JJ ed ud thc lh A 
By ſtatute 21 Jac. 1. c. 12% the proviſions of the 7 Jac. 1, 


e. 55: ate extended to churchwardens and overſeers of the 


poor, Which gives the general iſſue and double coſts if ver- 
en ee 


"3 
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Sec VIII AGAINST JUSTICES, 4e. 7, 


« two hundred pounds weight of tobacco, the propert 1 


« a Jatitat againſt you, for the faid treſpiſs, and ſhall pro - 
| judgment according to the rules and pra- 
« tice.of the ſaid court, Dated this da orf 


& 


o OBSERVATION 
The 


where 8 conſtal; 
cution of their offices, _ Ve HM SP 50 Ns | 

It does not extend to private quarrels, Str. 446. z nor to Only where doe oe 
caſes where the conſtable, though he might have a warrant, — "> 2h 
does not act in obedience to it; as if he takes up a wong 
perſon not mentioned. in the warrant, - Money. v. L. var ws 

Burr. 1742. 777 ̃ͤ Gs 467 . 
But CET the act be not ſtrictiy warranted by his official 
capacity, yet if done bond fide in the ſuppoſed execution/of „ 
his duty z, as where an exciſe officer aflaulted an innocent | 
perſon on the ſuſpicion that, he was a ſmuggler, he comes 
within the act. Daniel „ EL. A. 

The acts only extend to caſes of 7orts, not to actions of Only to torts. 
another nature brought againſt officers,  __ 
ver WM Ae ations of affum t tor money had and received, Fel. 
ouſe A ſecretary of ſtate is not a juſtice of peace, nor his meſ- To what per- 
int ſengers conſtables, within the ſtat. 24 Geo. 2. Entich v. Car- — * Ou 
| rington, a Wil. 275. i | | 
aid But an overſeer of the poor who diſtrains for a poor's rate 
under'a juſtice's warrant is within the act. Nutting v. Fack- 
. 1. ., Bull. N. P. 24. Eſpin. 340 Harper v. Carr, 7 D. & 
the r e eee, 
ver- 30 is the lord of a manor, who is alſo a juſtice in an 

ation againſt him for taking away a gun, for it will we 
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pleading 8 
How if defend- 


ant moves to 


pay money into 
court. 


notice good. 


What wal be 
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do not confer 
protection of 
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or /PROCEBDINGS © ten xm 
ſumed he acted as a Juſtice... "Briggs bir Fredvrich Evelyn, | 


2 H. Bl. 114. 300 

If the juſtice pleads tender of dete under the ſtatute, 
plaintiff may have a rule for defendant to bring the money 
into court, that he may take it out and diſcontinue. raping) 
rence v. Cox, Bull. N. P. 24. 
It che juſtice omits to tender amende, and therwarde 


moves to pay money into court, it muſt appear that the action 


"Is brought's againft him for ſomethirig done as a juſtice in the 
- Execution of his office. © 'Caſbourn v. Ball, 2 Blac. 8% 9. 
This will a Py by Gio! ich affidavit and annexing bin- ; 
ary notice of hich ſhews defendant. * be ſued as 
a juſtice; 


= What DG of Notice Sh at may be let at the dwelling houſe, and 


indeed, generally ſpeaking where it is required by law that 
notice ſhall be given to a party before he ſhall be affected by 
any act, leaving i it at his n is ſufficient.” Jer 
v. Marſh, 4 D. & E. 465. 

The 20 of limitation i is ſtrictly adhered to; nor can an 

ene be maintained againſt officers of the cuſtoms for ſeiz- 

gods as forfeited, by the revenue laws, unleſs it be 
1 bt within . three months after the actual ſeizure, not- 
. withſtanding a ſuit" is inſtituted in the court of Exchequer, 
for the condemnation of the goods which is depending at 
. expiration 'of the three months. Codin v. Ferris, 2H. 

AC. 14. 85 : 

Where an a confers certain ile on officers ho 
may be ſued for things done in purſuance of that act, and a 
ſubſequent act impoſes new obligations on the old officers, 
the privileges of the former ſtatute do not attach on them in 


ref ＋ 5 Figs done under the latter. | Boning v. Shelton, 


e N keepers ſued for acts done ander the 


25 Geo. 3. c. 51. need not be ſued in the county where the 


fact was committed, as they muſt be under che 13 Geo. 3. 
c. 78. f. 61. Did. 16. l 
As to tying the venue in ſuch en, fee Vol. ors vi. 


| = q 
| Sxerton vn. 


0 Proceedings hs and againſt 0 operations.” 


"0 a corporation Fae; they mult ſue in the name of the 
corporation, by an attorney appointed under the ſeal' of the 


Corporation. They Pr. lug in the e * by; latitat 
Or capiac. 2 8 


Bux 


F 


80 Un. 2 AGAINST: "0 


| But if corporation is ſued, — name Again corpg- 
of incorporation by original writz and in order to ſue a cor- ation. 
poration, the plaintiff 's attorney muſt make out a precipe:for By original and 
an original writ, which original writ muſt be made out -- ieee 
the curſitor of the proper county, and duly filed with te 
Glazer: in B. R. or /cuftor brevium in C. P. on which a ſum- 

mons muſt be made out, containing the whole cauſe of action 

for the ſherif: to ſummon them, whoſe officer may ſerve it 


upon the town clerk, upon which, if of appear, the pro- 


ceedings are the ſame as in other caſesz but their appear= 
anee muſt be by an attorney appointed . the common 
ſeal, and not in their own: perſons. Bro. Corp. 28. 
In general the town clerk undertakes for eee, 
ſome attorney appointed by them (a.. 
If they do not appear upon the amm che Ut the return "af How — | 


the original writ, get writ returned ſummoneri fect by thetif, —— 5 


then take out a difringas and proceed againſt them by dif 
treſs infinite: and it is not ſuſficient if the particular per 
diſtrained upon appear at the return of the proceſs; Bro. 
Corp. 28. ; or if all the members of the corporation appear 
in 1 but they mult appear by an -attwxgey: We 
under ſeal. 1 

Should the ſheriff return but ſmall ae on the </ ring 
the court on motion will order him to return/greater,” 7 

In an action againſt the Eaſt India Company for gqobο 
it was moved, thus the ſheriff return exemplary iſſues, be- 
cauſe ſeveral writs of uiſtringas had bern already ſerved ito; 
no purpofe;-and the court ſaid; he ſhouli return good iſſues; 
and if he did not; the plaintiff might bring an action againſt 
him 5 but at laſt he was ordered to attend. alk. 191. pl. 2. 

It is now ſettled that a borporatiorl' is AO na to . 
effoin. 2 D. & E. 16. 

If corporation be ſued by carpias, and plaintiff. enter an . 11 hs KA 
pearance according to ſtatute, proceedings will be ſet aſide, piss how objec- 
becauſe they ſhould be ſued by pone and difiringas ;/but if de- en A” 
fendants themſelves appear, the objection is waived. L 
V. Bailifft, rc. of Eaft Retford, Bar. 415. 5 1 141 7 

e aggregate eds and be ſued bj attorney General obſerr- 
and therefore the pro roceſs a inſt hers a e orion Tm 
Co. Lit. 66. 1775 93 8 e eee 


K i 


\ 


(a) Form of declaration. aan 5 crprnon ty The Mayor, 8. of 5 
(let title of corporation be pron hn were ſummoned to anſwer A. B in a plea. 
of flow er dogs the cafe, c. And waning, 5-5 the faid A. B. « 

his attorney complains, for that whereas the ſaid Mayor, 4c. 


Appearance is entered with filazer, 12 8 87 9 8 45 N 3 


. e ne 12 8 on 5 ſt A. B. is an original | 5 
returnable : 1 eg, dee Ee” 


A cor- 7 


£55 © 


2 A an be efſoined. Dales: Nos CRY 
Nor outlawed. 10 Co. 32. b. ieee 
16 No attachment lies againſt: Sa the wr cally!" 
Wwe 14A corporation cannot be-declared _—_— as in the eat | 


dy of the marſhal. - 6 Mod 183. e es 
1A e Trig fue: e A common jnfotmer. | 2Stra, 
1241. to ns c 2 ee ual orb un Aft 


„ 5 outlaery- does not lie . an eee . 
N therefote treſpaſs does not he againſt them ;. eee Ta 
; . Bro. Corp. ain ez 
CLorporations aggregate cannot diſtrain in their own per. 
bone, but by their bailiff ; therefore replevin does not lie 8 
againſt them by the name of their corporation. Brownl. 175. 5 
Corporations cannot ſue without their head; or, in time Wl þ; 


of vacation of their headſhip. Wood's Inſtit. 110. ti 
bs And if mayor and commonalty bring an action, and the m 
mapon dies, the writ abates. Salk. 389. di 


rporatiohs aggregate cannot commit treaſon;:or' be out- m 
e krete excommunicated; 10 Rep. 32. 1 Rep. 127. 1 Inſt, hi 
*** 1 a. Or be executors or adminiſtrators. Bid. Though 1 
5 oll. e 915. contra: But e, | for: men. cannot take 1 


I dat. ee e c 
They ee joint tenants to take by urvivorſhips; but ſu 
the may: be-tenants in common. Wood's Inſtit. 1 ro Ne. 


bey cannot be ſeiſed to the uſe of another. 1b. 

| 1 he members cannot regularly be witneſſes for the'c cor- of 
. poration; eſpecially if they teſtify for any conſiderable ad - of 
vantage or profit 85 the body 4 Lev. 232. 236. 2 Str. 1069.3 Ml w! 
for every member hath a Tight and freehold for his life as to in 
his freedom, and all the members together have an inherit. ca 
ance in the lands, and an intereſt in the goods. ſt: 
But they may disfranchiſe a member for that. purpoſe... Wt 

| ations aggregate cannot be bound without deed, fo 

| therefore no action lies againſt them, unleſs founded on 2 to 
deed. But an action will lie againſt a corporation ſole upon I of 
a promiſe.;.the partys remedy for non- performance is by in; 
dil in equity, to N A ſpecific RC as to make 5 
e 2 new leaſe, c. 5 ens 7} an 
Where a corporation ig plaintif in a civil action, leave to en 

" inſpe their books is granted to the detendangyt courſe. ( 
The Mayor of Lynn v. Danton, 1 T. R. 689. 5 pl: 
Though in an action by à Corporation againſt a ſtranger, pte 
the court will give the defendant leave to inſpect papers, er) 
&c. relating to the queſtion. Arey Ig 4 tic 
Woe „ f 
Where A rule. had.been granted | for 2 quo warrants em in 

| ation er Aras Oy of B. on the relation of ſome gow the 


A 


tion, the legiſlature hath enacted, by various acts of parlia- 


commonly called 155 ſtatutes of hue and cry, followed b 
ne ſtatutes of 27 Elie. C. 13. EW; 2.67 1 86. 2. 


to prevent exportation; 19 Geo. 2. c, 34. for wounding 


* 


40 AINST: CORPOR ATIONS.. 


me 5 and another rule fn dende for inſpeing . 
all the corporation books, papers, &c. directed to the town» _ 
clerk ; an inſpection of ſuch only as related to the election 
and office of mayor was held to be ſufficient compliance with 


the latter rule, ſo as to protect the town elerk from an at 
tachment as for a contempt of the court; it ey vg 1 eee . 
he had e rr e 4 en ory; 3 T. Top ITO e 
eee 92 10 21 * er ES 4 gs * 8 
N n BA ti 4 Vii ii 
25 „ 8 vn. 3 8 72 325 
— | 700 wt 


G 25 7 1 SI ; 2 
TIE 2 es ns Bake o 


15 th akt to render it one common intereſt for the inha- 
bitants of a diſtrict to preſerve peace and prevent depreda- 


ment, that for certain offences geſellbed therein, the hun- 
dred ſhall, be liable to the party injured. for the loſs or da- 
mage thereby ſuſtained * him, within the limi its of that 
hundred. 

"The" oldeſt ſtatutes upon this head are J Edw. 1. a | 
13 Edw. 1. renderi ring the undred liable in caſe.of robberies, 


_ 
. 


G. 2. e. 24. 

eb by other ſtatutes, the bundred! is mol liable in cafe 
of other fence 3 & 8 W. 3. C. 2., for exportation 
of wool; 1 Geo. 1. c. Soo. for pulling down. buildings, upon 
which was ſeveral prof e in conſequence of the riots 
in London in the year 1780; 9 Geo. 1. C. 22., for killing, 
cattle, cutting down trees, ſetting fire to yr buildings 
ſtacks of hay, corn, &c.z 8 Geo. 2. c. 20. fl P deſtroying - 
turnpikes or works on navigable rivers; 10 Geo. 2. c. 33. 
for cutting hop binds; 11 Geo. 2. c. 22,, for deſtroying corn +. 


Dy, 


officers of the cuſtoms; and 290 Ged. 2. 6. 26 for deſtroy- 
ing woods, &. 

Sometimes the hundred is only made liable to 2 certain | 
amount, and different reſtrictions are impoſed in the differ- | 
ent ſtatutes ; but the proceedings in proſecutions upon ther 
(which i is the only ching neceſſary. to be conſidered in this 
place) are nearly ſimilar; and by briefly ſhewing how t 
proceed againſt the hundred upon the ſtatutes of hue i 
cry, the proceedings in other caſes, by referring to the par- 
ticular ſtatutes which govern them, may be eafly how: 5 | 

If #4 action be commenced againſt eden, the ſuit How 33 
in B. R. as well as in C. B. muſt be by original (chat i is, if n 
the < hundred 1 are to be Wed! 4 "bil if the uit be 
| en 


* 


p % . 


1 


. : : . : 5 
” * . To? 

9 5 5 : . 

5 : , , D 1 
an” - | : 5 ; _ 

f by 8 * 5 Te * el 1 
” obs N 1 
; . "YO = RN 15 
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SIE hens of the hundred in the name 
of the reſt, the ſuit may be by bill in B. R.); for the inha- | 
bitants of an hundred cannot be in cuſtody of the marſhal, | 
IE HUG ee mY +Mod/2g6 +; imp ao polled, 
| When tobe To proceed againſt an hundred on the ſtatute of hue and 
- commenced. 7. 13 Edw. 1. the plaintiff muſt take out his original writ, 
which muſt be teſted forty days after the robbery, (which 
. forty days are allowed for the hundred to take the thieves by 
Oe, the ſtatute of Winton, R. 3 Lev. 320.) and within a year 
„mir ie robbery. R.rBrownlr56. 
| Prepare precipe and get original from curſitors of proper 
I The original writ uſually recites the ſtatute, H. B. 141. it 
__ 2 Saund: 374. 4 Mod. 296. 1 Bro, Ent. 99. But the recital 
of the ſtatute is not neceſſary ; though it mult ſtate the cir- fo 
cumſtances of the robbery, and the plaintiff's compliance WI x 


g 1 * 
1 
5 - J — 
: — 1 
K, : 
N ; - 
F 


with-the err viz, that he made hue and cry, gave hotice Wl th 

of the robbery, deſcribed the felons, the time and place of the BW bi 

„ robbery; that within twenty days he cauſed notice thereof to - 
| © be given in the London Gazette, deſcribed. the robbers-and Wl uy 
_ robbery therein; that he entered into bond before the ſheriff I in 
= 8 the hob conſtable of the hundred, with condition for the | 
-_  fecuritycf the colts, in caſe of being nonſuited, diſcontinuing; 
c.; that twenty days before the Mun r of the writ, he made 


| 

= cath before a juſtice, that he did not know the parties who 
= © Tobbed him, and that the inhabitants of the hundred have 

" „ mo toe ᷣ⁴IM ⅛ ᷣ x ß nn pea, + 
The proceſs ſerved is a copy of the original writ, which a 
proceſs formerly uſed to be ſeryed on ſome inhabitant of the. ¶ am 
9 But by the 8 Geo: 2. c. 16. it is enacted, That hig 
e ng proceſs ſor appearance in any action to be brought fic 
„ upon the ſtatutes of hue and cry, or either of them, ble 
Ve any inhabitant pin 


+ _ againſt any hundred, ſhall be ſerved on a 

0 e thereof, ſave only upon the high conſtable, or high conſta- 
85 5 _ © bles of the hundred wherein the robbery ſhall happen; the 
- «© who is required to cauſe public notice thereof to be given, ¶ att 

e in one of the principal market-towns. within ſuch hun- ame 

. gred, on the next market-day after he or they ſhall be ſo r 

<« ſerved with ſuch proceſs: or if there ſhall happen to be give 

<« no market-town within the hundred, then. in * pariſh I fatic 

„ church within the ſame hundred, immediately after di- mad 

e vine ſervice on the Sunday next after his or their being expe 

. ſerved with ſuch proceſs: and he or they is and are torn 

| hereby empowered and required to enter, or cauſe to be Will 

e entered, an appearance in the ſaid action, and alſo defend 

f > Wthe fade Are on behalf 8 the inhabitants of the ſaid pg 
c hundred, as he or ſhall be adviſe. (. 
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n. Ste VI xc AIS T HUNMDREDORS. 


** . The 4 | | 
a- the guarto die poſt of return of originell. 
al, The declaration muſt” be againſt the inhabitants of the 


Pa #4 5 


* 


hundred generall 3 for if it is againſt any by name, gall 7 | 755 ory 


ind ate not named, it will be bad. R 2 Keb. 1266. 

rit, The declaration need not reeite the original at large, 

üch Reg. 1654: Mills, 26. nor more of the ſtatute than is per- 

by i tinent to the action, 2 Ventr,, 215. 44 and muſt conelude 

car Wl contra formam fatuti; i. e. the ſtatute of Winton: for contra 
E Nine 4+ 


per If no appearance entered; ſue out diſfringat againſt all or 


any of defendants, and fo an alias and plurier; and fell thee 


41, iſſues under 10 Geo. 3- as directed ante 1-1 2h, ee | 
tal If the "defendants plead, and there is an iſſue, the verrre 


cir- Wl facias hall be awarded to the next hundred. Thef. Brer. 


ince 144. Quere] for ſinee the 29 Geo, 2. e., 18. f. 3. it ſeems 


the i bundred againſt which the action is brought) 


f to Wl If judgment be given againſt the hundred; the ſheriff, 8c, 
and upon receipt of any writ of execution againſt any inhabitant, - - 
eriff I inſtead of ferving the ſame, ſhall cauſe the ſame to be ſhewts 

the gratis to two juſtices of the county, riding, or - diviſion, 
ing, Wl (whereof one to be of the quorum,) who are to cauſe ſuch 
nade WM taxation and aſſeſſment to be made and to be levied 'accord- 
who ing to the 27th Eliz. viz. by the conſtables, & c. rateably and 
have proportionably, &c. ; in which taxation and aſſeſſment, there 
Jſhall be provided and included, over and above what the coſtese 
hich and damages recovered by the plaintiff in ſuch action ſhall 

f the. WW amount to, all ſuch juſt and neceſſary expences, which the 
That high conſtable of the hundred hath been at in defending ' 
ught WM ſuch action; claim being made thereto by ſuch high conſta- 
hem, ble, before the ſaid juſtices, upon due notice for that purpoſe, 
tant ou him; and the money ſo to be levied, to be paid over 
nſta- Wl by ſuch conſtable, &c. within ten days after collection, to 
pen; the ſheriff of the county, to the uſe of the plaintiff in ſuch 
1ven, action, for ſo much as his coſts and damages recovered ſhall 
hun- amount unto, and to the ufe of the ſaid high conftable, for 

all be i fo. much as; his expences ſhall amount to; of which he ſhalt 

to be give an account, and make proof thereof upon bath, to the 
>ariſh I fatisfaQtion of the ſaid juſtices, before any taxation ſhall be 
made for ee ſuch high conſtable; and ſhall; in ſuch 
expences, have no further allowance towards paying an at- 
torney to defend the faid action, than what fuch attorney's” 

bill ſhall be taxed at by the proper officer of that court” 
where the action ſhall be brought, which the ſaid high con- 
_ Os to be taxed for that purpoſe. Stat.-8 Geo. 2 
% The 


tice I the venire ſhould' be awarded d corpore comitatus (except the Joy Le dd 


£1 


efendatits' muſt enter appearance with the'Rlazer'on 
Le „ bb $4 9 i 


£ LM 


t PIR g Aken of. the above A een 
ner the conſtable ſhall he reimburſed his his expences, in caſe the ; 
8 is nonſuned, & c. we becomes, or his datei in the Bl \ 
become. inſolyent. By 

= y the 22 Greg. 2 & 40. in alt executions, 9gaink g 
7 of any hundred, on any judgment obtained by 
5 virtue af any att of parliament whatſoever, the ſame, mod f 

=o is io he-obſexyed ag directed is the abors fare of & 540, a. 1 
= * | & 16, L. 4 
= he tobe To — ation 0 the hundred for damages. an 
proved on int the 1. Gud. 1. ff. G. * for the rigtous 1 e of 2 
ene. houſes it is ta prove that ier 15 * 

5 aſſembled 5 way 5 v. aldron, i f 
Truſtee my « Sugh an 475 is maintainable by a ir pe — e 

ING the Toi: eſtate is veſted, for exiſting purpoſes and (38 it ſrems) C 
Ka: 106 ee oe 9 Ss th k 

Ot the order of An order of juſtices for mone 
_ Juſtices on the inhabitants of an hopdred under the riot act, directing that 
n Ve maren where levied! Gall be pad inge anf bands of » 

| bene, ſubject} to. theix further order, ie bad. Rex v, lr. 
5 5 | . 550. 8 

„ n money ſhould be a 0 be paid o the party us 

no writ of A writ of execution . ont by the party who, has reco- 

* . mages-againfi the hundred, and delivered by the 
OO D is, a good found foundation: fas an order to 


id. 
— — lerying the 3 ought to he upon the 
inhabitants of yo 4. towns, pariſhes, villages, and hamlets,” 
to the-27th and not upon the inhabitants of 
E — ron araeys eee 


2 


_ 


* 
— 


1 _ = * RY 
— — 


FFogesr reg 


. 


_ 3 
PREY 


—= 


= = 


bs —_— 5 = Iz —_— 
5 —— — , ]—ßÜ—ñ— ??? == 
— 8 


4 2 ** Ls . F 1 
N agel = FÄ 
0 „ + 3 4 4 


of Proceedings by Paper. 


e enormous expence attendant upay a law, lait, which 
is a general cauſe of complaint to all, would tg: the pot and 
- indigent, bg. an 1 hindrance to the regquery, of heit 
- juſt right by any legal remedy. From motives of compaſſion, 
. and kor the advancement of juſtice, tha 1 
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ined, That. every, poor perſon. who ſhall have 

6, cauſe of action, &c. mall have original, writs, Sc. nothing 
„ taking for. the ſame. Counſel, attornies, and, all, other 
ene g;requiſite. and neceſſary for the ſpeed; of the ſaid 
„ rs ol | Cath be had. and made, who ſhall do do thein dation with 
"I „ eh cg 7. . 1a-— b 4 
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ey, 
ni A per perten 1 g e en Mann vs wa x L Who deemed a. 
b. in thee world (wearing apparef and his right to the matter in pauper- | Bl 
the ueſtion only excepted); a ſum, it mu be confeſſed, con- 
4 dering the preſent value of money, not agreeable to the 9 
nk Pint of {6 remedial A Haw. | 
by It is obſervable too, and be lamented, that the Rathite eee 
Ns does not extend its relief to paupers, who are defendants, tends to Plan- 
* % Bar. 328. So that, however unjuft they may be ſued, che _ 4 
oh extra cofty of an action may prove their ruin, notwirhſtand- 7 OE 
on * 2 verdict im their favour. - Wo 2 l F 
| he mode of proceeditig is by enden to one" of the © . © 
nh judges of the court, to be admitted to * in forms e 
Fe to which muff be annexed an affidavit of plaintiff's pover ig cen 
the 7 and 
ny) R. e e, 555 1 
ll wax "oo 8. Plaintiff, 5 
hat e , By. 9740s 2p ede, bee e e 
if 3 Tere Kr all lei , Lord c his Formot "4 
Ida: er ere Eger Ke big Tate of . 
1 . The bend fue d. 5 . 1 08 
5. e. e 
; b | her the ſaid difmdant is ap unto 
g- coive thatithe pen ions E 20l. 2 ibid yr 
the 100 2 action may be), and Le 
r to ced any ation againſt bum, bring unable td carry 
4 22 1 
» i 980 Hat he: 
＋ | J. N. be admitted in form 2 to — e: his” 2 / 
5 aftion, and that 4. B. . ned — * 


. 5: buf. , B. bir e ts bis Joid 
"ARES IO TER. a - 
nis the mar of which nin ts (ities Fee e 8 

| volous * muſt be inſerted as above, and ſigned by e 
hick counſel, or in C. . by a ſerjeant, the petition: being the 


fame, ene wiutaradis. „„ 
for Le 7 bed 


os If "the action is commenge 
on lay in petition, “ That your ages hath commenced 
ture I 2 Tien againſt him for the ame 3 but that your petirioner 
have finds himſelf unable,” Ke. 
hing To the petition. js annexed . following alfdarit vit 
ther ten on treble. 64. ſtampt paper: 


lA WW 7. 8. of, Ge. labourer, makerh- ont —— 
vithe “ nb 5b. h world! (ſave and: e 
1 e 
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_Carry petition: and affidavit to judge's chambers, ſwear 
oy + 8 and cer ws make out e . 5 | pay him 
24. | 5 : Eh *s 4% n 
No rule is 1 up. 1 
rr After this all future 8 are EE al at 
the writ, pleadings, record, uenire, diſtringas, & c. The pa- ; 
per-book is. made up for nothing, 1 nor auger paid to the 
olficers, the attorney, or counſel. 
| On pain whe Indeed, if the party give any fee or 1 to his conſe! 
g ES or attorney, or make any contraci or agreement with them, 
e ſhall. . eee, and not a again in that 


uit. 
berker 1 It wo that if W en recover 2 es (which 1 
vers a verdict. believe muſt be aboye 51.) the officers claim their fees. This 
- however might ſometimes defeat the end of the ſtatute, 
0 — a 5 might be out of Nun though he had lach 2 


Extent of ad- be admiſſion. oily extends tb the peer Aten in 7 
wien; - whichir. is granted to every ſuit (if the Pauper has more T 


than one) there muſt be a fre petition, ' . ber 

| 5 — 3 ich is in the uſual form, annex a wit! 

: 0 | | 

1 5 copy of the judge's order of his admiſſion. care 


- nit. A hy np laintiff is not entitled to the idue- money; and of + 
ee; x, AY becauſe defendant does not pay it, the who 
—— | 2 ne wy it fide, Codron v. Hayman, 5D. & E 509. and 
c le is not liable to pay coſts, not even if he be nonſuited; penc 
85 | or if judgment as in caſe of a nonſuit; Blook . Le, A 
_ 3 Wil 24.3 but it is at the diſcretion of the court to diſ- pren 
Z 1225 wn Stat. 23 Hen. 8. 2 Bal. J. Rice 5 * who! 
„ Clan may move to have Lila 8 ; but 
unleſs ſomething vexatious appears in his conduct, the court 
will diſcourage the motion/— 

. Though it is ſaid he is liable to pay colts for not proceed 
TE ing to trial, and for all defa ults for which an executot 
” would pay. Walker v. Parker, Cook. Rep. „ Tt: 
Of ſecond ac- If 12 be nonſuited, and after wards bring a ſecond action 81 
* coſts of for the ſame cauſe, court will not compel him to pay the 
e coſts of the firſt; but if his conduct has been vexatious, 8 
ving fix . of trial, and not proceeding," the court will Sr 
ae him. Str. 878. 9827. 3 7 
But if z plaintiff: after being nonſuited (not 1 forind fats 3 

. perks) brings a freſh action, and then ſues in forms pauperigÞ 
court will ſtay proceedings till the coſts of the * are 59255 0 (A 
' Weflonv. Withers, 2 D. & E. 51. 
Bunt although a pauper, as ſuch, can. never pay: coſts * yet N wy, 
8 ſeems, he may receive them for the 1 4 his oppo· f | 
Ve Ricev. * 1 FP. "0 B. 39. 
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IV. Scire facias 70 revive gabe. 


TE of Projeedings in Ejeeiment. 


8 aQtion of ejectment (as. it ig! now motley" is 2 
mere creature of Weſtminſter-hall, an ingenious f iction 
for the trial of titles to the poſſeſhon of lands, introduced 
within time of memory, and moulded gradually with great 
care and attention into a courſe of practice, by the d. 
of the court. All the niceties and embatraſſments, with 
which real actions are entangled, are thereby now avoided, 


and titles a are tried with more caſe and diſpatch, * leſs en- by : 


ce. 
As it is now the ar gonerally adopted for recovering 


premiſes wrongfully withheld, let the eſtate be What it may, 


whether fee ſimple, fee tail, for life or years, it is of great 


importance for the ſtudent and practitioner to be well ae 
quainted with the nature and origin of the preſent modern 
praCtice, the ſeveral rules of court and acts of parliament by _. 
which it is regulated, and in what caſes. the via 7 . of - 


Jeiectment is ſtill to be purſued. | 
11 ai be proper therefore to confider— 5 Fry 49 885 


4 Sic. 1. The Nature and Ori, gin of the pet 15 


modern Action of Ejetment. : 


Seo 9. 2 Of . the Proceedings therein. in. 5 


Caſes, and when the OA . * | 


brought. And herein, 


(A) of the Declaration and the Sorvie chart 


(B) Of Judgment againſt the Caſual 1 8 85 for 
Want of AO: GED Eg 
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E) Of Proceedings in Inferior Courts. % =; 5 5 | 
1 of Proceedings by and againſt Fnfants, | 


sꝛe. 4. "Of ih. Adtion for 222 Praia. „ 


ment. 


zern den. v. 


(© of he e of the Pome: or of the 1 "4 
Landlord, under r 11 Geo. 2. mas of Gs 3 
Conſent Rule. | 


200 Of the Proceedings from Appearance 1s 


(E. of the Trial and its Incidents. on, 

(E) Of the Judgment and its Effect. 

() Of new Trial and Arreſt of Judge de. 
() Of the Execution. 2 : . 
(i) Of che Writ of ub SONS be | 
( ms Proceedings by Original in K B. 


Ste. 3: of [Proceedings 3 in Bauen in | particular _ 
Cafes. 


„ = 


in. OR; Proceedings e on the 
1. „ 5 


(BY "White hs” Premiſes are kia: Pe 
eG is not within _ Statutes $2 Geo, 2, Fa 


(C) Of . io Mengagee. 
D) of Proceedings by 5 
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£ Sec. 5. General Oljervations on the Prodigy. 


| (A): Of amending the Proceedings in Ejefment. a | 


(B) Of Conſolidating Actions. 


(C) Of bringing a new or ſecond &metit, and 
of ſtaying Proceedings till Coſts of —— paid, 


OD) Of MY for Coſts i in other Caſes in Elec 1 


(E) Of quieting Pusu in his Peg ben after ; 
* ad [Exccuion in ö 
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Adlone are In PR dibided into real 8 fs — 0 
un ejectment is us nature both; it is therefore calle 1 . 
mined aGion 3 fo it is teal in eſpe of the tans and . by” 
Ab? in reſpect of the damages and colts, 1 
| Ke the aneient common law; the coup: method of ee 4 Remedy 2. 
e poſſeſſion of lafid was by real 7 en- 2 
| "= affize, and this th us this where the elt. was . 
than frerhold; for à mere leaſchold inteteſt, or term für 
_ © years, was, in the early period of bur conſtitution; — „ 
bk ſuch little import, that no emedy was provided, whereby ß 
the tenant could regain his pofſefſion, in caſe he were duſted = Dae: 
by his landlord, or by a ſtranger. Againſt the former he | 
_ could only proceed upon his breach of covenant or agree- 
ment: àgainſt the latter he might indeed have his writ of by deen 


| ge neg rat could thereby only recover e not we 


Tuns Were bur laws materially defeAive. For chongtinhs, 6 
frecholder, if diſſeiſed, might reſort to his real action, — | 
that was not only dilatory, intricate, and expenſive, but at 
laſt the poſſeſſion was thereby only regdined, and nod da- 2 
mages for the expulſion given; and on the ether hend W 
ter mor, if he were ouſted, could only by his action of eje&- 
ment recover damages and not the poſſeſſion. 255 
In thoſe times the ejectment was a mere perſonal ace 7. 
of treſpaſs, and the proceedings were by ens, or by ar | 
and diſtreſs infinite. | 7 
In progreſs of time, (ſome ſay fo early as the reign of When alters- z 
3 3 Blac. Com. 20. but certainly about the ee ton took es, 
Henry VII. when long leaſes began to creep into wes) the So 
remedy by ejectment was extended and rendered more effi- 
eacious, by the object of the action being extirely changed, „ 
and the term itſelf recovered. | 
"This was effected by the courts of kiw coativig ds a keit d how ia. = 
ation to give judgment in ejectment, that the leſſee e pe ware 2 
ment ſhould recover E the land itſelf * the pro co 3 
| eels of an habere facias 5 
One cogent N perbp none induced the courts of What induced | 
E 0 ake this ſtep, s a jealouſy of the" vaſt increaſe of mis alteration. || 


TR ths Gown ins ch nr of equity e 


— 


* 
\ 


and to ſecure their poſſeſſions againſt ſtrangers by a perpetual 
: ipjugetion, or againſt their leer rs by a ſpecific 9 


. But be the cauſe what it may, the alteration was produc- 
„„ tive of the moſt ſalutary effect. 


—— fnce From this period the practice i in ejectment became wholly . 
| tal of cours ſubje& to the control of the court, and a new method of 


trial, unknown to the common law, was introduced. 
At now became uſual for a man that had a right of entry 


n that next came on the freehold, animo poſſudendi, 


man might de turned out of poſſeſſion ; becauſe. the leſſee in 


that no plaintiff, ſhould proceed in ejectment to recovet his 


roper defendant if he pleaſed, 

Rn 5455 is rule of court became abſolutely neceſſary upon the 
+ x alteration of the object of the action of ejectment, which 
is now in rem; for otherwiſe, the court would have been 
- Inſtrumental in doing an injury to a third perſon; becaufe 2 

daeeclaration might otherwiſe 5 delivered to a ſtranger, a 
fſeeigned defence be made, and verdict, judgment, and exe- 
eution thereon obtained, whereby the tenant would have 
been ouſted, without. notice of any proceedings againſt him. 
pon this notice to the tenant in poſſeſſion, and affidavit 


move the court, f at, as the title of the land belonged tq 
him, he might defend the ſuit in the caſual ejector's name; 


graut; and that the ſuit ſhould be carried on in the caſual 
Feijjector's name, the tepant in poſſeſſion ſaving him harmleſs; 
aälznd then the caſual ejector was not permitted to releaſe 
errors in prejudice of the tenant in poffeſſion, ſince the ſuit 

was carried on in his name by rule of court; and the roceſs 


obliged to reſort to the tenant in poſſeſſion to recover a the 

\ ſame, and put his bond of indemnification in ſuit upon 
- 25 to pay . Styl. 468. 1 Keb. 705. 740. Keys 
V. A, 35 


"otherwiſe the plaintiff could maintain no title to the term; 
- =» and were alſo obliged to be ſealed on the land itſelf, other- 


* 


he. 


C v2 „ = afitle 


e LIST. 2 
el the long term app! ing there to get relief when moleſted, 


: . into any lands to enter thereon and ſeal. leaſes ; ; and then 
. 5 accounted an ejector of the leſſee; by which means any 


** Wo 40 . would recover his term without any notice ta tbe 
4 ha ; tenant. in:poſſeſſion ; ſo that the courts of law, to remedy 
chis inconvenience and injuſtice, made it a ſtanding rule, 


©. lands againit ſuch a feigned ejector, without delivering the 
2 in poſſeſſion a declaration, and making bim an en | 


Nee! made, it was uſual for the tenant in poſſeſſion to. 


which the court, upon an affidavit of that matter, uſed to 


for coſts was taken out againſt the caſual ejector, who was 


Such leaſes were actually to be ſealed. and delivered, = 


wiſe it _—_— to eee by che old law, t to convey 
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x title to. any one, when the grantor himſelf was ot im 


poſſeſſion. 7 
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Such was the original method of proceeding in ejectment, Weeds dtss * 
when the; term was firſt began to be recovered z, but one al- mo Og” 


teration by . begat another, and fiction was heaped 
upon fiction. 


mere invention; but time and experience have proved it an 


invention ſor the advancement of juſtice. e In form,“ ſays 
Lord Mansfield, © it appears as a trick between two, to diſ- 
« poſſeſs a third by a ſham ſuit and judgment; an artifice 
'« Which would be highly criminal, unleſs the court con- 
10 verted it into a fair trial between the proper parties.” 


uring the exile of king Charles the Second 
an entire new mode of proceeding in ejectment was invented, _ 
and introduced by Lord C. J. Rolle, and has been followed 
ever ſince by the court. It is therefore called the modern 
practice, in oppoſition to the ancient above deſeribed—a 5 


1 


The new method of proceeding in an ejetment entirely Explthation 


| depends on a ſtring of legal fictions 3 ho actual leaſe is thereof. 

made, no actual entry by the plaintiff, no actual ouſter by 
the defendant, but all are merely ideal, for the ſole purpoſe 
of trying the title, To this end, in the proceedings, 2 2 leaſe 


ra term of years is ſtated to have been made by him who _. 


claims title, to the Kay Mg who is generally an ideal ficti- 


tious perſon, who has no exiſtence, In this proceeding, 


which is the declaration, for there is no other proceſs an this 


action, it is alſo ſtated, that the leſſee, in conſequence of the 


demiſe to him made, entered. into the premiſes ; and that the 
defendant, who is alſo now another ideal fictitious perſon, 
and who is called the caſual ejector, afterwards ns. | 
thereon, and ouſted the plaintiff; for which ouſter the 

tiff brings this action. Under this declaration is e penn 2 


* 


notice, ſuppoſed to be written by this caſual ejector, directed 


to the tenant in poſſeſſion of the premiſes; in which, notice 
the caſual ejector informs the tenant of the action brought by 


the leſſee, and aſſures him, that as he, the caſual e has 
no title at all to the premiſes, he ſhall make no defence and 


therefore he adviſes the tenant to appear in court at a certain 
time, and defend his own title, otherwiſe he, the caſual 


ezeCtor, will ſuffer judgment to be had againſt him, by 


which the aQuual tevant will inevitably be turned out of 5 


poſſeſſion. 


The declaration ig then ſerved on the tenant in poſſeſſion, 55 
with this friendly caution annexed to it, who has thus an op- 
portunity of defending his title; which if he omits to do in 
2 limited time; he is ſuppoſed to have no right at all; and, 
upon judgment being had asf pol the caſual e the 30 : 


tauft will be roo out * 0 the ſheriff 
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Curt to confeſs at the trial of the cauſe three of the four 


8 


= 


the leaſe of the leſſor, 


TE rregquißtes for the maintenance of the plaintiffs action, viz, 
8 the entry of the plaintiff, and the 
outer by the tenant himſelf; who is no made deferidant 


* 
7 1 


inſtead of the caſual ejeftor; which requifites, as they are 
wholly fictitious, ſhould the defendant put the plaintiff to 


prove, he muſt of courſe be nonſuited ar the trial for want 


of evidence; but” by ſuch ſtipulated confeſſion of leaſe, 


entry, and ouſter, the trial will ſtand upon the merits of the 


Upon this rule being entered into, the declaration is now, 
altered by inſerting the name of the tenant inftead of the 
fictitious name of the caſual ejector; and the cauſe goes to 


£1 trial under the name of the fictitious leſſee on the demife of 
A. B. (che leſſot or perſon claiming title) againſt C. D. (the 
no defendant), and therein the leffor is bound to make out 
his title to the premiſes, otherwiſe his nominal leſſee cafinot 

obtain judgment to have poſſeſſton of the land for the term 


ſuppoſed to be granted. But if he makes out his title in a 
ſatis factory manner, the judgment is given for the nominal 


pPlbwKaintiff, and a writ of poſſeſſion goes in his name to the 
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theriff to deliver poſſeſſion. But if the now defendant fails 


to appear at the trial, and to confeſs leafe, entry, and ouſter, 


e . # 4 2 4 $7 f 97 "Fig : 5 £ * a 
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Bao if the tenant applies to be made a defendant; it is al. 
"lowed him upon this condition, that he enter into à rule of 


. 


the nominal plaintiff muſt indeed be there nonſuited for 
- want of proving theſe tequiſites; but judgment will never- 


theleſs, in the end, be entered for him againſt the caſual 


 ejeQor; for the condition on which the tenant was admitted 


_ defendant is broken, and therefore the plaintiff is 55 again 
in the ſame fituation as if he never had appeared at all; 


ati peared at all ; the 
conſequence of which we have ſeen would have been, that 


ve been turned out of poſſeſſion. The ſame proceſs, 


therefore, as would have been had, provided -o conditional 


rule had been made, muſt now be purſued as ſoon as the 


landlord, after the default of his tenant, applies to be made 


condition is broken; but execution will be ſtayed, if any. 


; 1 muſt paſs for the plaintiff, and the tenant Would 
- i 


a defendant, and enters into the uſual rule to confeſs leaſe, 


entry, and ouſter, _ | Ou „ | 
Thus the practice of ſealing leaſes upon the premiſes, and 


— 


making an aCtuat entry and ouſter, are now diſpenſed with, 


a more eaſy and expeditions method is adopted, while the 
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| tenant will gra! the whole of the next term to * hs 1 


15 


After: twenty years want of poſſeſſion bebe 1 in alike. | 


ar after mak- 


88 9 5 LIE 


But i che premiſes: lie in any other county, the notice. 
ſhould be to appear the next term generally, : 


A copy of the declaration, and notice thereon, mult be. No 


delivered perſonally to the tenant, (or his wife, if upon the 
premiſes or at her huſband's houſe,) to whom, at the time of 
delivery, the notice ſhould be read over, or the ontents and 


| meaning t enen A papa FR the follow og” 


. 1 
75 
8 


; : 4-5 LE 2 k 


4 OBSERVATIONS: 


"ap [+1 WES 3 had 5 


45 Element! is a local action, the venue muſt Ye vals the dame, 


287 are ſituated. 


As it is a poſſeſſo 8 the plainciff muſt ſlew a What r 
rigbt of poſſeſſion as well as property. Taylor dem, Athyns muſt ſhew. 


v. Horde, 1 Burr, 119. 


This right muſt exiſt Ic the time of u the pretended How: demiſe” 
leaſe, mentioned in the declaration, ae how can it be — be as te 3 


ſuppoſed that he had a power to make ſuch leafe? It follows 
therefore, that the demiſe in the declaration muſt be laic 


after the title of the leſſor of the plaintiff has actually ac- 5 4 5 
erued, or he will be nonſuited; and the commencement f 
the pretended leaſe ſhould be laid precedent to the ejectment 


by defendant. 1 Sid. 8. Gaodtilli dem. * v. Her. 


bert 4 D. & E. 680. 


For the ſame reaſon 9 the ejectment i is to avoid 2 fine, 


the demiſe mult be laid ſubſequent to the actual entry, be⸗ 5 
cauſe it is only from the time of the entry that plaintiff] has 
a right of poſfeſſion. Berrington v. Parkhurſt, 2 Str. 1086. 
Oates dem. Mig fal v. Brydon, 3 Burr. 1897. eee K 
| Shelby, N = 
demiſe was laid on the eflvin day of the term, plains | 


tif had a verdict; and in arreſt of judgment it was ſaid, 
that the eſſoin day i is in law accounted the firſt day of term, 


and the, demife being laid on that day, the ejectment was 
brought before plaintiff had a cauſe. of action. But per cur. 
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ts t + heir at law. or 1 under the fame title. HER 5 5 


15 an | heir who had never been in poſſeſſion, 1 Dardem.. 
Thil.ethwaite v. Roe, 4 D. & <1. 1 0 
fejectment is brought by one claiming 28 bet ab A copy- 1 How if hte of 
* 4 manor who claims by eſcheat pro a copyhold/ 


the tenant or alone, the court will 2 7 the lord to bring of manor claim- 
3 ainſt the heir, and the heir be admitted to Pn ing by — 4 


e 
| ay If the lord refuſes, they will diſcharge his rule to be N 0s 


admitted ; if the heir refuſes, they will admit the lord to de- 
fend, Fiirclaim v. Sbamtitle, e 1290. 

In ejectment for a chapel, ö parſon can only defend for Hows parka 
a right'to enter and perform diene ſervice, Str. 914. Martin pn defend for” 
„ Davis; though” before held otherwiſe, Hillingworth v.* 3 5 


| Brewſter, Sal. 256, 


The court will never ſuffer a leſſee to defend alone againſt Leſſee cannot. „ 
his landlord,” or thoſe claiming under him on a ſuppoſed ed . | 


defect of title. Driver dem. Orenden v. Lawrence, 2 Blac. led. 


12 ; 
bene l landlord is permitted to defend without the tenant, When landlord 
judgment is always firſt 6 2 againſt the caſual 775 r 
the reaſon of which is, that under it, the plaintiff, if he nant, jodgment 


obtain A W er HONG of the Ons ſued d/o, muſt how es wi : 


EE ee 
— not do by vi Y ue of aj 


| . | 5 N for out of Poſſeſſion; TUBE; IS T3 3 hop 2 
* 9 45 N motion for the landlord to defend upc 


8 


* : 


G 1 5 3 ; > ſual ejector; and that Py athidavit ought to 85 produced of 
e refufal or neglect to appear. To which it was 


he 5 15 5 Feet tlie plaintiff might take poſſeſſion. But the court 


3 eee . that the intent of figning judgment againſt the cis 
„ e 5 1 e Sv phy or was only that the plainii, Are Having. tried his 
| N ainſt the landlord (the tenant n being 2 party), 
n 65 Ae ve "the benefit of Bis verdict, and take poſſeſſion 


not. It ſeems reaſonable! (upon a proper affidavit) to grant 

35 a rule to ſhew 8 judgment agaivft the 1 85 

N ezecker eas be ſigned, t ease the” il conſequences of 

raking polſeflion” immedistely al ; Berges, 179. Bigland 
. Hohen r 1 1 48 Ide 6.4 


5 9 a notice 6 Ris? Endlord, ut fuffers judgment by default, 
from tenants not the "landlord, u upon ap ee to te court,” will be per- 
"wy. notice, rajeted/nbtwAth (tag g ſudgtherit regularly Ggaed; to C Sins 
in and be made defentlant, and the tenant for his ne- 


EF _ coſts incurred. Burr. 1 


1 * 0 


2 but if hie Pleadk, and by that miſs Adu hoof” tenant” 
_ ene poſſeſſion, the court wilt not afterwards,” upon motion, 
=_ e _ Nike opt ls name. But in füch cafe, if he cönſeht to let 
. _ a Verdict ven a ainſt him, for as much as nie is proved | 
C in pen en of I ſee no'reafon why he thould OE 
* 85 3 witneſs for 9 9 5 defenidant, ; . Pf, kl 8 


0 2 ce. 2) Af the Appearance; Oh Plea, and when regu 


| | lar or not. MH 


=P. en 


n the landlord is ready to indemnify him. Bar. 173. Nor 

ON” 2 SIM attorney, by order of the landlord, appear for the 
„„ pe tenant, Bar. 39. 178. But ſuch. appearance and plea would 
5 be" irregular, and ordered to be withdrawn. 


ot wtiat ay” The, appearance in ejectment ſhould be entered of the d 


app! Me term mentioned in the notice. And where the notice to a 


Tepetl. ar was in 2 we: the tenant 3 an appearance in 
. | 8 8 2 5 e 


2 


| | the ſtatute 4 
ee e Ges 2. the court objected,” that this motion could not 
pPrspetriy be made till after judgment Ggned againſt the cl. 


answered, that after jodgment ſgned againit 'the.” caſual 


d the affdavit to be neceſſary, and made no rule; de 


under the judgment, which, under ſack verdi&, he could 


= Apart If upon an e ejefment brouz ht ns tenant does not ee 


glect will dee to . we leffor of PRE, all the | 
rou 


How toproceed* I a, material Ciel e be alſo age 107244 | 
If a material” ant, the right way is for him to let judgment go by default; 


. ; A "II is. not gel to Ke in 1 * 5 


office, intitled with the true name of the cauſe; but by. 3 io judg- 
the nominal plaintiff. * Plaintiff's attorney looking upon this 
plea as null and void, bgned- judgment againſt. the caſual 885 „ 


gular: dhe plea is properly intitled, and not a nuVliry. Barnes, | 5 
101. Goodtitle dem. Gardner v. Badfitle.. 155 


026 c I MET. 5 


| chaelmas ee and did nothing farther, and PAs 
j1 , finding: no appearance of Hilary, and no common rule 
entered into or pleaded, ſigned judgment againſt the caſual - 
ejoctor, the court held it regular; but afterwards ſet ow 


aide 2 gk the merits. Barnet, 250. Maſon dem. Kendall v. EE 5 aol 73 


1 1 R 4 


8 che forenoon of the agch of 5 We OO If judgment. 


Faſter term to appear in. F. the landlord, moved to add rn 0s 
ſelf to the tenants ; but no appearance being entered, 1 p. 3 | 
plaintiff, on the zoth, ſigned judgment againſt the caſual benden - 


tor. The landlord afterwards, without diſcloſing to the 
court what had been previouſly. done, applied for the condi- 
tional rule as a matter of courſe :. and dy: virtut thereof, on 
the iſt of May, appeared alone without the tenants. Plaintiff 


moved to take out execution on the judgment, and on ſnew- en d 5 
mg cauſe, the judgment appeared to be regular, and the ap >; e ee 
pearance out of time. Plaintiff A to waive, his juds- „„ rn fog 


ſecurity: f for coſts; to which his Se not nonſenting) the. 
court made the rule abſolute for leave to take out execution. 7 
Barnes, 186. Roe dem. Hyde v. Doe. e 


In C. B. che piles of Marſbol and ether, lanlsdies and te- Baggers in ple. 


nants in poſſeſſion, who had appeared with the filazer, and of plaintiff 


name not ſuffi- _ 


entered into the common rule, was left in the  prothonotary's cient to entitle , 


miſtake in the body of the plea, the name of plaintiff's leſ- 
ſor was inſerted (as the perſon complaining), inſtead of thatof 


ejeftor ; which judgment was ſet aſide, with coſts, as irte- 


In C. B. the agents for the tenants in poſſeſſion entered ha in orm 
their appearance. with the filazer, and ſent a. note to plain-: does not: 
tiff's agent that defendants plead not guilty, Plaintiff's agent Pn. 
ſigned judgment for want of a plea in form. The counſel 


for Bs tenan 8 Cabmitted to the court, that according to the We = ; 


words of the rule for judgment againſt the caſual ejector, 

unleſs the tenants appear, a new declaration againſt the b 
vants ſhould i ſtrictneſs have been delivered before a plea i . 
form could be required. Judgment ſet ade, with volts. 2 96 


Barnes, 270. Goodtitle dem. Brymer v, Notitle. tet e 


The common practice of the court is, to receive motions. - Of pleading to 
for judgriient againſt the caſual e ”= ector, if, Kc. after hy, nn, 
term is ended; and then, u pon 1 rule, the new. : 
defendant: 'Has no opportunity to plead to the Juriſdiction, IM 


— 
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. if the wollen ought not to be,” „That che tenant in 


Pide 4 Blac. Rep. 197, 
. 28 «A 3 to plead it . be made withi the 


"08 15 ide Barnes, 55 1225 t 2.8 to be pleaded 
„„ in 10 0 8 feſt four days. 1bid. | 

1 8 1 Fas 5 And there muſt be an afilavit, that the Faridh are holdet 

LE + at of # manor, Which manor is ancient deme/ne, that there is 3 

"Top cCaurt of ancient 'dimeſne regularly holden, aud that leſſot 


Vide Golgright v. Shufel, 2 Ray. 1418. 


* eee, ee 9 
| General iſſue Zut ſuch RY whether in * or in Wtetbent, are now 
now the uſual ſeldom plen for the defendant, if he appears, is genes 
rally e 2 the conſent —_ to . the | woody _ not 


_ guilty. . 32 5 2 J =p 


. : Ae . | ELIT OY, 


eng wenn, ante Seclion i, and the form thereof, ante C. 
_—_ 7 103. 
VV 3 15 1 the eee poſſeſſory title. „ 


the de 


b upon thetitle only. 
1 fuiciet In all caſes except that of an ejectment brought to avoid 


ſuit for want of proof of actual ouſter. It is ſufficient there» 


in common 
N another. 3 Burr. 1895 


as to ſtatute / 
e tute of limitations, or to enable a perſon: who. has recovered 


= ha LO 


— 


1 | erer an- Ancient demeſne has 100 bei hetd'a Aube 1. wy ej 70 a | 


Of fineandnen. -- So, a fine and none or an accord and fatsfiion, is 


Ks . 0 5 Ok the Cen Role, its ts. Operation, . 5 
; Conſent rate. The origin and. meaning of the conſent rule has been „ 


| 3 "The eſſect of the rule is to bring the matter to the, mere 
to . 4.55 upon trial, leaſe, ys and ouſter, and to inſiſt 


to fake away 4 fine, (where there muſt be an actual entry, by a poſitive 
Fool of ent Y. fule of law, and by the ſtat, 4 Ann, c. 16, l. 16.) the con». 
3 fellion of leaſe, entry, and ouſter is ſufficient to bar a non- 


 ejefment for fore for an eſectment brought upon condition broken, Hare 
borfeiture; v. Cator, Doug. 483.3 or in the caſe of an ejectment by one 
or by one tenant tenant in common "againſt another, ann, v. ABryden, 


in ejectment, to maintain treſpaſs for the meſue profits againſt 
Wes who was occupier when the title accrued, but not at 


he time of the e 2 e * 48; N, Runn. . | 
£3 wh: — el, Jar 4:23 N 


7% were; 1 
leave to lend to [ths e fechten in eſectment. But 
1 poſſeſſion, when made defendant, may have lehre. Pics Ke. 


_ * , 


2 | | plaintiſf has a frechold. Dos dem. Ru/? v. Nos, 2 Burr. 1046. 
FROM ; and vide Tidd, 326. , Hitch v. Cannon, 3 Wil. $1 our 


ndant undertakes to plead not * and 


But Lender fufßelent to prevent che e aperation of A 


„% . ²˙ ⁴¼1i ß Ma. ̃§—wDPli. ͤ ů ... ont mea a. - 


* * 


a ; — 
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ſet aſide a rule to reply (as he could not be forced to proceed _ 
| ap a perſon whom he had never accepted as defendant) al 


the trial to prove the defendant in poſſe 
-which he "ie 
keſſion, notwithſtanding he has entered intp the rule to con- 


in LO OW bg Ye Oe 7 * * K. 1 N 


As in the caſe of tenants i in common, there i is no. 8 — 
to prove aQual entry and ouſter, if defendant enters into * 


the common rule as it is hey confeſſed; if the fat be, |... 


that there has been no actual ouſter, the defendant ought to 
apply to the court not to compel him to confeſs, or to rmit 
him do it ſpecially 3- which the court will grant, whete it 
is only matter of account, and the only ouſter is by 


pernan 1 th ; 4 | | 
of the profits, without an actual obſtruction of the other, to 8 reins 
occupy 3 Burr. 1895. 


But where he diſputes the title, he ſhall be compelled to up a 


confeſs. 7 Mod. 


39- 
The landlord had applied to be made a defendant, and arr. 1 


had entered into the common rule; but the leſſor of plain- <0 does . 855 


tiff had not joined in the conſent rule; and on motion to Jord, 


court held the rule to be regular, and that the nominal 5 
plaintiff might be non-praſſed thereby; but being nominal, 
the defendant could | have no coſts. 2 Blac. e, 
Goodright dem, Ward v. Badtitle. | 


* * y b 
= 
8 439 * 
* 
Ker 


een Aer MENT: 1 as ; | 1 


The common rule being made by aſſent of both parties, ; WE MY. 5 5 
an attachment lies for the non· performance of 1 it, as of all enforced by at. 


other rules of court that are diſobeyed, and this is all the re- *a<hment, 


medy which the parties on both ſides have for their colts, | 
Sal. 259. Runn. Eject. 232. 


Though the defendant confeſs leaſe, entry, and ouſter, yet Whether de. 


fowe haye ſaid, he may deny being in poſſeſſion. of the pre- fendantcan put 
miſes, for which the plaintiff contents, and put him to prove x pol an ef 


it, which if he cannot, he muſt be nonſuited: So, in the potlefſion.. 
caſe of Smith v. Mann, 1 Will. 220., where the landlord , 


had been made defendant inſtead of the tenant, it was de. 
cided that the plaintiff ' muſt prove the tenant in poſſeſſion C 
for the defendant does not hy entering into the rule confeſs. 


himſelf to be landlord of 8 but of fuch as were 
in poſſeſſion of his tenant; Theſe poſitions may be diſputable, | 


— 


unleſs in caſes where there were ſeveral tenants, for it has 

been ſaid ( (Jaſe v. Bacchus, Sitt. K. B. Mich. 30 G. 2.) 
that if there be but one tenant defendant, the plaintiff 
need not-! Trove him in poſſeſſion ; becauſe if he be not, Wx 


did he enter into the rule. _Runn. Eject. 294. (edit. 70 2 
This was for ſome time wexata queſtio, but at length it 22 
been determined, that the leſſor of the plaintiff is bound at 

45 of the premiſes, 13 
ks to recover, if\the defendant conteſts his po- 


feſs leaſe, ' entry, and-ouſter. And this is now the Fe 


y 


* 


Pract, "When 15 * bor 1 ae be caſial ge 1 


dee, nt, that jy to ſay, whed tha tips. We ce is out, the 
Pubaintiſfes attorney muſt ſearch chambers of the re- 
peQive ſudges in B. 1 * the elende plea, (incaſe 

ene e had ap ppered) and. conſent rule. .To which, after the 
judge with whom it was left has ſigned it, oy the e : 

„ =, Attorney Sar a; receipt for the. {0s he 6 


his name 
over the 


fendant's attorney, and then carries 55 to the clerk 


** 2 4 1 : Ip » 


„ n ſtamp, of which rule the 5 3 e en 
5 ago hte and annexes the ſame to the iſſue, w which is made up — 
and make _ delivered to the N 6g s-attoryey = ol. But in C. B. 
—_— ee 5 the defendant has e and left the conſent rule 


1 prothonotary's office, the plaintiff's, attorney zeſorts 
„ re for it ; and having e his name over that of the 
2 3 ON _ defendant's en al he; : gets * rules from it, drawn up by 
ys the ſecondary on ſtam 188 for each party, and then the 
. 's attorney, 5 up the iſſue, and deliyers a. copy 


reof] with notice of trial, on the defendant's ee | 


and proceeds to trial as in ot caſes. - 


— proceedings by bill, and without any memorandum, if by 

| original; as in other caſes; fo is the 9 and the fame 
++, + » time allowed for notice of trial, and if plaintiff obtain a ver- 
. * coſts ure taxed, and judgment entered up, and execu- 


1 _ different heads, ſee Vol. J. | 
| Z 2 La making up the ifſue, it muſt agree with declaration as 


for-that purpoſe. 1411. „ 4. v. Bradford. 


And in caſe th they ſhould "dif, 


tion delivered againſt the caſual ejector. Mid. 
of _ If defendants when they had appeared, wn pay the 
33 inne money, judgment u 

T not againſt the caſual ejector. Bar. 263. — 


A But now by the late rule it ene 1 Jutgment is x 


awd. TORT As. . 4 15 i _ Wt 
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of rules, who files e draws. up the conſent 445 from it 


* 
* 9 


The flue is made up with. the lame memorandums, if 


. tion ſued out, as in or ata ; for which, under — | 
don. firſt delivered, 4. Te. Ra in defendant's name; unleſs an order | 


ain 2 
rule, that the Ae ſhould be made according Tn —— 


d to be ſigned agai Bo. 


REG [If Plainiff bas entered 1 2 . ; 
* 


[5 9 i rind * 4 into Par of Premiſes 0. 1) 2 


35.6 * 2 N ll. V a ” | | 
| 
F 


| The plaintiff hav u kicht to.groceed; both b.. ot the gerthet 
and eee and therefore e the death of lefſor Flint,” 


Beuel, 3 Will. 7. 


S 8% Tow = a7T7oX if. 7 


joined and before verdict, the death ſhould be ſuggeſted on fendant after. | 


of the one upon ie roll after verdict, plaintiff had 1 e 


n Fe 
0 | 


1 „an! Ir N 1 iz 


(E. 2) Jo caſe of the Death of either Party. 19 e 
69) tf there is a Variance deten Laue and. 4 
Reco 15 ; 7," 


(E. 4) If Desi died not appeat and te £4 _ 
(E. 3) 1. ſeveral Defendants, and fome w 8 
ANC = 1. 
ck. 6) If Verdict for Lefſor of; Duin ; 

(E. 7) If Verdict for e 5 vn Fe, 5 


before Trial. F 


1 the bung after iſſue and before ciel e enters into . of pleading. 
of the premiſes, the defendant at the aſſizes may plead it ag Pont darrvin 
1 plea davrein continuance. . Moore v. Hawking, Yelv. 2 | 


* " I 2" 
i . 
— 
F er per —— en IT ere ny 2 = — wo. mg onde: * 


Jada ro. Car. 261. Nor is it in the direQion of the 


judge to reſect it or not; he is bound to receive it, it is 
made pare of the record, and the trial is ſtopped, for ” 


pin 27 replx to it at the aſſiaes. Level v. 


| wh +» 2) In caſe cicher ben de. 1 0 5 (E. a) 


(though only tenant for life) i is — abatement; nor can it be „ 1 


pen puis darrein continuance, becauſe the right is ſuppoſed —& _ | 


the leſſee. Hob. 5. But if the plaintiff, in ſuch caſe, | 
inſiſt c go on, the court will oblige him to give ſecurity for 4," 
ment of the coſts, in caſe judgment go — bins, - | 
out dem. Turner v. Grey. and another, Str. 1056, _, | 7 
But if in ſuch caſe plaintiff, is nonſuited for want of de. } 
fendant's appearing and confeſſing, the executor of lefſor 
ſhall have no coſts taxed on the common rule. Thruftout * | 


If when there are Canal defendants, one dies after ihe Of death of de- 
the roll before trial, and a venire awarded to try the iſſues SY _ _ 
between the ſurvivors. Far v. Denn, 1 Bur. 363. — j 

Though when the vrnire was awarded againſt both, and | : 
the vetdlct was againſt both, yet, upon ſoggeſting the death 2 1 


for the whole againſt the other. Ld, $a ; 7177 Ses allo 3 
the above caſe * Far v. . 25 2 | , 
| . . * „ 


: 7 : L f . 7 . 2 x * 


Atter rerdiet. If either party die after the commencement of the afſizes, 


mage perpetual. by 1 Jac. 2. e. 17. f. 5. whereby it © 
enacte 5 


— 


. tered within two terms after ſuch verdict. 
Ik judgment be ſgned, though it be not entered on the 
roll within two terms after verdict, it is ſufficient. | Sal. 8. 


« ſhall not be alleged for error, ſo as ſuch N en- 


$ | Bid. Its. - + 


defendant dies, court on motion will give plaintiff leave to 
enter up judgment as of next term after verdict, nunc pro 


tunc. Tocker v. Duke of Beaufort, 1 Burr. 146. a 
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.  Howtoproceed If there be any material variance between the ifbe and 
3 record, defendant ſhould ſtill appear at thé trial, and after - 
For if he does not appear and ſuffer plaintiff to be nonſuited 
for want of his confeſſing, he is out of court and cannot pro- 


ſuch motion the court did on payment of co/ts grant the rule, 


_ © © ſtay the proceedings. Lat v. Wallis, Barnard. 16. 
JC e B 


7 * 


Conſequence of If upon the trial the defendant does not appear, and con- 


ö 225 which he has entered into, the plaintiff muſt neceſſarily be 
| nonſuited, bat as it is owing to the defendant's diſobedience 


indorſed on the poftea, and it ultimately operates with reſpe 

to the plaintiff, as if, in the firſt inſtance, he had got judg- 
ment againſt the caſual ejector by defendant's not appear- 
ing; and with reſpect to the defendant he is faddled with 
e . 5 8 

How to proceed. The courſe at the trial in ſuch caſe is, to call the defend- 
in ſuch caſe at ant to confeſs, and his attorney, if he be within the rule; 
we trial. and chen to call the plaintiff and nonſuit him, and pray to 
have it indorſed on the pgfea, that the nonſuit was for not 
confeſſing leaſe, entry, and ouſter, | If che cauſe is in che 
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though before trial, it is within the ſtatute 1) Car. 2, C. 6. 


bh, '« That in all actions perſonal, real, or mixed, the 
death of either party between the verdict and judgment, 


And if after verdict, and before judgment, any motion is 
. made, and argument takes place, and pendente gugſtione the 


. 
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: - ö Z | 2 3 | #*. of Fj ; 
LE 02 4 fs OST RD BE u ¼ͤ ⁵⁵ ² T 2 et TS LAG bi rr „ 
[z. 3) (E. 3) If chere be a Variance between Iſſue and 
a "y ot ; TRY 8 N . ? - 1 5 n \ y ; : if „ , . A a | * 125 ( 5 


and record. warde move the court to ſet aſide the verdict for the variance. 
perly afterwards move to ſet aſide the nonſuit; though upon 

- _  .» Fones dem. Thomas v. Hengeſty Bar. 175.5 and in another caſe 

(k. H (E. 4) If Defendant does not appear and confefs. 

defendant's not Fore leaſe, entry, and ouſter, agreeable to the rule of court, 


to the rule of court, the reaſon of ſuch nonſuit is ſpecially. . 


„ .. m2 hn. he 


. 
1 * ad. 


wot oY 
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a 
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E. B. you muſt wait till the day-in bank (which is dhe firſt 
day of the next term if 'a country cauſez) before -you ſign 


ment. | 
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judgment; then ſign judgment againſt the caſual eſector on Hod afterwarde 
a deuble half-crown ſtampt paper, as if there had been no m gun judg- 
appearance. But if in CB., judgment may be-figned imm 
mediately after trial before the day in bank, and writ 
N e e but the coſts cannot be taxed till WE 
firſt day of term. Carry the judgment paper and conſent 
rule with the pgſfea to the Maſter, or prothonotary; neither 
the rule nor peffea need be ſtamped with a double Half: 
crown; coſts will be taxed upon the rule; then make a co tt | 
thereof, ſerve defendant therewith, at ſame time been 
him original rule, and demand the coſts, which if not paid 
to leſſor of plaintiff, he may on affidavit move for attach :- 


+ Sue out execution of habere facias a poſſeſſionem directed to Of ſuthg out : 
ſheriff 'of proper county, who will deliver poſſeſſion of pre · <xecut.on. . - 
ie Ben pat, H...... N 
Ihe fame mode of proceeding is to be obſerved, whether 
the tenant himſelf delended, or landlord entered into the 
rule and was admitted in his ſtead; and the motion for Motion for 
judgment againſt the caſual ejector on ſueh a nonſuit, is ab- judgment abdv- 
ſolute in the firſt inſtance. Stylet v. Oakes; Bar. 182. Fenn ee PEN 
lms, Dar, .. for SAI WT 5 * 
It is obſervable that the two eourts matetially differ in Difference of 
their practice in this reſpect. In the King's Benchy judg - pee 1 
ment cannot be ſigned, nor execution taken out after a non- 1g For "oy 
ſuit for not confeſſing, until the day in bank, when the poles = ; 
is returned. Doe v. Copeland, 4 D. & E. 779. Whereas, | 
in the Common Pleas, the leſſor of plaintiff is entitled 46 | 
judgment and execution immediatel)j. Fairfax v. Bentley, | 
Hil. 27 Geo. 3. 80 that if an ejec ment come to trial in 
any fittings, after. Triniiy term, and defendant does not aps ing 


5 


pear to confeſs, the leflor of the plaintiff may get poſſeſhon =. 
of his, eſtate: above four months ſooner, if his action be in | 
the erde than he could have done if it werein 
/ Sharters «EET. 


(E. 5) If ſeveral Defendants, and ſome only appear. (f.) 


Ik there be ſeveral defendants, and ſome of them do not How to proceed ! 
appear and confeſs, the practice now is, to proceed againſt Ker 1 15 
thoſe who do appear, and to entet a verdict for thoſe hb atlas,” 9... F 
do not appear; indorſing upon the poſtea, that ſuth verdict 73 
is ſo entered for them, becauſe they do not confeſs; upon 
which the leſſor of the plaintiff as to them is entitled to 


judgment againſt the cafuab ejector; and to have enecution 


5 _— 
N We . 8 1 6 : 
6 l 


„ 5 bo thoſe an were e in the CORY of thoſe who | 

> did not-confeſs. Ld. Ray. 729. Bull. Ni. Pri- 9s. 
ee. Verdict againſt defendant A., who on the trial appeared, 
* 000 confeſſed leafe, entry, and ouſter; the other defendants 
| did not n and confeſs ; thereupon they, according to 


te uſuaf practice in ſuch caſe, were found not guilty, 
| Plaintiff obtained leave to fue out an hubere facias onem 
5 on the judgment againſt the caſual ejector as to them, and 
i” © got'his coſts taxed on the pen; for which coſts he thereby 
5 - could only have 'remedy- againſt defendant A. He then 
5 | + moved that the prothonotary ſhould tax his coſts againſt B. 
3 lone of defendants who did not appear and confeſs,) on the 
Common rule, by conſent entered into for him, whereon a 
Hig rule was firſt made to ſhew cauſe, and afterwards abſolute, 
CE” 5 149. Thruftout dem. Wilſon v. Foote, . | 
2 Defendant at the trial did not appear to confeſs, ; * 
8 happened ; and afterwards the plaintiff's leffor, in- 
Read of taking his remedy for the coſts taxed upon the 
common tule-as he ought to have done, entered judgment 
e 4 2 the caſual ejector, ſued out a 55. fa. againſt the de- 
ST 7 ſendant's goods, and levied his coſts thereon, acting as ſpe- 
a 8 _ cial 1 himfelf.- An action being brought for 8 
2 levy in R. R., the defendant moved in C. B. to ſet aſide 
A. fal, and the court ordered reſtitution to beè made, and 
RS. e s coſts to be paid by the leflor and his attor- 
=. ws of af ney; and by conſent. the action in B. R. to be diſcontinued 


= _ . -withoutcoſts, and no ther aQion POL” Ager 88 
= | ee, e e | 


{ 4 


CK. 6) it Verdict 4. 6 «flor af * 


205 War- there be a verdict for plaintiff, tax Gent fign final | 
1 Tem wu pa ab in common caſes, allowing four days for motion 
3 or new⸗ trial, or arreft of judgment; he ma * have 2 


= - | BY onen afterwards, or a writ of babere fri oh onen 
and V. fo bs ua in one writ. 
be. » 5 ID) If Verdif for Defendant. 


Howe verde . 2 ee for the defendant, or. the Sur! W 

ber detendant. nonſuited for. any other cauſe than for the. defendant's not 

e 55 2 kaſe, entry, and ouſter, the defendant muſt ay 

ES; | ceed to tax, his coſts. on the fen as. in other/aQions, oe | 

| | tne out 2 copias ad. /ati;faciendum 2 the plaintiff; and 

; e e the 
Wy P — 


12 TJECTMENT, . 


| e 2. ene, he a. "ys r 


2 treſpaſſer, and without any re- entry by the true One ss 


aintiff, and ſerving him with-a 6 
2 leaſe, entry, and — 6 leſſor of the plaintiff - 
E pay” Shows: the court wil nt an er 


ey" is e he may pay the. coſts. to ; 


1(F)- of the judgment i in Fa ET: 
25 jud ment in ejectment is a recovery of the ig Nature and |, 
24. ſeifin or without 3 bn the right, . — 1 
as ber may afterwards appear between the pa He who 5 7 927 
enters under it, in truth and ſubſtance, can Wen 6e poſſeſſed. . 
, according to right, provt ler poſtulat. If he has a rechold, pe 10 ER 
de is in as 2 freeholder ; if he has a chattel kap eck he is in . 
as termor, and in reſpect of the freehold; his poſſeſſion | 
enures according to his right. If he has no title hei in as 


nd 


A 


"on Fenn e. Tyler dem. AMibyners Horde, 12 pen 7 
1 urr. 114. 1 e een 1212 eee gs 
2Tt ih hot Ceteled-that painger fhall recover"uedordingi-to On, 
is title; provided he demands more than he is entitled to; BEE 1 * 
for the greater hall cover the leſs 3 but if leſs be claimed by leſs, not dee 
the declaration, he can only have a verdict to the amount verta. 5 
"_ In a declaration therefore for the whole of e 
1 a moiety" may be recovered; but not vice: „C 
that che ſafeſt way is to declare for-enough,” Bae den. 5 
Ann. Purvis; 1 Burr. 326. ei e nct i 
But the judgment in ſuch caſe muſt not be bot a moiety How the! 212 ö 
only, Varela plaintiff recorer his term, and hie muſt take . mu 
out execution for no more than he bas a vight'" rg"rooover; © ene r, -4 
Far v. Denn, 1 Burr. 627" MEL 20 
If the plaiatitf has a verdict 1 all the entry of W How the — +: 
ment is; chat che plaintiff recover his term againſt the der judgment = 
fendant of and in the premiſes aforeſaid, or that he recover dict for 4 5 


poſſeſſion of the term aforeſaid; and formerly there need „ 
"| Uſo to be udgment quod defendens capiatur. But there i i. $4 3 Barak 
no need of that now, as by ſtat. 5 & 6 W. & N. ches 1995 
capiatur fine is taken AWAY. eee v. e Carch. 30% | 6G 
"3 285. 


If the verdict be only . part, is jpdgmene Fry that 11 er- 
plaintiff recover his term in (that TE eld, and (a8 to che other Pe. 
part 'whereof defendant is acquitted) that plaintiff be in 
© mercy, and that defendant go thereof without 5 86 . 


Cto. Car. 178. 


And although defendant de acquitted: as'to part yet if the Why it Fs 


he is acquitted | 
„ 


* were N wn onal II By u acquitted as not ſtate thaæ 


a. 


— 


| Verdi&t how it s the ver 


judgment. 


* 21 0 yy Dd 1 den xIy, #) | 
® chat part, it would: de error aſs the judgment i in 
this action is not final as in à writ of right, nor does it pro- 
tect the defendant from any further ſuit, but only acquits 

him againſt the title ſet up by the plaintiff in the action; 
but aß che plaintiff 's demand Was roundleſs, as to that 3 part 
whereof the defendant was aqquitted, the judgment as to 
5 that is, that the defendant goes without day; for the plain- 
115 tiff as to that has no further cauſe to detain him longer in 

„ ee Cro. Eliz. 768. 8 2 4 


# 7 


. As the judgment is poſſpſſor 11 * anos Mex poſſeſſion, if 


expretpendivg the term expires, ng the plaintiff cannot recover 


"| | poſſeſſions! becauſe the court cannot give the plaintiff judg : 
went fer the land, When itt spears upon the face of the 


e | . record that his title to it is determined.; Let he ſhall have 


- judgment for his damages; ſince the treſpaſs ſtill remained, 
24 the: defendant. unjuſtly withheld the poſſeſſion at the 

the action was brought. Co Litt. 285˙ 4 D. & E. 683; 
ict is the ground of the judgment, it ought 


cold be en- not to be entered for more land or different parcels than the 


1 | . .the eee defentdant, was found guilty af by the verdict; but à vari- 


Fawn * ance; between the yerdict and judgment occaſioned by the 
miſpriſon or default of the clerk: in entering the judgment, 


| ö | | EY 4 3s: not; fatal, but hath. been amended by the court after A writ 


of error brought. As where the plaintiff had judgment; 

that he recover-his term af a meſſuage and ten acres of land, 

. and the verdict acquitted the defendant; quoad the 2 

5 Which the judgment. was larger than the verdict,) and, ber 
. oh + ealiſe-it-appeartd to be the miſprifion of the Clerk, who had 
„not: purſted the verdict which ought to have been his guide 


Whit ala," | in-moking-upithe judgment, and no miſtake in point of law 


. e in giving the judgment, therefore the party ought not to 
e a ort. ſu fer for his miſprifon, ſince the ſtatute of 8 H. 6, c. 12. 
e gives the judges, in affirmance of their judgment, Ne to 
da amend;and reform what in their diſcretion oat Wt the 
Ph. een of olerks. Py oy Wager 
n had - If an ejectment be brought zonnſt baton a rung 05 
againſt the wife the. plaintiff hath. a verdi& againſt both, and before judg- 
ory on oe the huſband gigs, the plaintiff may, on the ſuggeſtion, 
verdict and have judgment againſt the wife; not only becauſe this is a 
i, treſpaſs committed by the wife, and that therefore, ſhe is 
paiſhable for her own agt, which is injurious to another; 
but becauſe; Where the wife is found guilty of the eject- 
ment, ſhe muſt have obtained that unlawful ,poſſe(ſon, 
5 eicher jointly with her huſband, and then it ſurvives, or elſe 
| = ſhe had the whole poſſeſſion in her own right; and in either 


® 9 * . the 2 may: youth _= n_ recover ons 3 £ 


— . 5 


45 
Dy 
er 


. 
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e 


rn 


that the judgment being to recover his terms in che plural 
number, was wrong, as both the leſfors could not have title 
to the ſame premiſes at one and the ſame time, the Court af- 
firmed the judgment. And the chief juſtice cited à cafe, 
Trin. 4 & 5 Geo. 3. Fiber and Hughes, where, upon three | 
demiſes, by ſeveral leſſors of the Logs premiſes; and jodge 
ment as. to two demiſes, was entered for the plaintiff; . 


* which'is wholly Hiker bn the death Oey Roll. 


4 Rep. 14. 2 Cro. ＋ 350. 1 75 
* n other caſes'of the death 


ee e, 
(Fe 2) 2 8 SU G e e 1 


mr ars new "Trial at | Arreſt or Jad 


7 
9 


(ch 
The parties have the ſame time to move for'n 'A now 3 Of the time to 


or in arreſt of judgment in ejectment, as. in other ations. Ove 
| See Vol. I. Ch. xi. Sec. i. 


In what caſe a u Gall be had, See vol. l. cn. . Weng : 


See. Th) 7 


On motion for a new N de fudge Waters e Ek 257 


part; a rule was made that plaintiff ſhould take poſſeſſion - 


of that part of the premiſes only, as to which the judge re- 


ported. i in favour of the verdicy,- "roar A 5 Bald- , ; 


** 


e Barnes, 468. 


where on error * brought after judgment for plaintiff; that he 


rate demiſes, by two different leſſors of the very ſame pre- 


miſes, and for the very ſame term; and thougli objected, 


as to the other, for the defendant; the objection being, that 
there was judgment bot for the plaintiff and defendant, yet 
the court held the judgment wen 3 Wut 1. 8. O. inn, 
1180. Morres Bart. v. Barr. | 
. Soy where after judgment to eee his dann whit there | 
were two demiſes of different lands, and error brought, a 


objected, that the judgment being in the ſingular number to 
recover his term, was wrong. Her cur.— The judgment is 
to recover his term de & in tenementi: Pradict. which redden- 
do fingula * is well enough, for there is but one term in 


each part ot f the Fe ee Worrel v. Bent a 


a another. 


But here on motion in co of jene the wands i in 


Hs declaration being one meſſuage or tenement, which ig 
tea 9 as En is all a man holds, and after 


: * 3 2 
a 1 

- 1 A 
x. F# = 
8 7 


8 is was tried reporting, that the verdi& (which was -a WIA 
general verdict for plaintiff) was good for part, and bad for br par. 


* = " \ 
f 
* . 
* 


II by any — judgment i cjement after 2 W 8 


verdict can be made good, the court will de it. As ſhall vor bs lu. 


ficient Sound 
to arreſt the 


recover his terms, when the declaration was on two ſepa» judgment. 


= 


be £ EIS N 
* 


14 judgment. | 


TY 4 % 


* 
* * 5 "= * — « 
> . a > * ; 
WY. 4 I * 


1 


at the ent endet coll 6 whit in deliver; 
on, the court made a rule to ſtay judgment till cauſe 


2 Key and though after à yerdit for plaintiff, judy ment Was ar- 
5 65 8 N #13 tat 8 reſted ory the. 8 ; Barmevy 180. 


„„ 2 — an 8 for a meſſuage 3 We 


1 for a meſſuage er tenement is good aſter verdidt, 
"0" —.— Dee em. Stewart v. Denton, 1 D. & ' If 2 


. = 5 On motion in arreſt of ju udgment, the demiſe being laid 
. n 2 day oof then arriyed, held no objettian.. Small dem. 
5 2 . Cole, 2 Burr. 16. 


1 Kt entered, inſtead of they entered; and on motion in 
4 _  arteſt of judgment, the court at firſt held it to be bad, but 
5 175 5 afterwards ordered it to be amended on the authorities of 
7 | ro. 1 . ee nel had N N . 


a . 42 8 0 N 
tw } $A" ba He 4 
110 rs, Miz 
| 4 R 24 
„ emen 


0 


d. .cjeQment by original motion in 85 of 
9.4 fault in the or (for a bad original is 


f | fn: . on 1 but the d ter certifying there was 


=. Ih 2 9 the plaintiff A Ab h in his 
8 1 ecla1 — nl ht - 2 Mod. 5. Kedmon v 


W the declaration in fiating the demiſe) the alle was 
OT omitted where the lands laid, but in the ſubſequent part, the 
gjeQment. was 7755 to have been at Haſwell. And it being 


in the -ville of 
Rop. 906; 


to. ſufficient certainty, that the lands la 
aſwell, and diſcharged the rule. 2 Blai 
dright dem. Smallwood v. Stot hen. 

erdict for an acre of land, deſeribed only as laid, Ane 


„ * 


| . 5 a . mu fact there was a wall and 4 and part of a houſe 


ib by. it {by encroachment); held Ko Goodtitle dem. 
er Ve * | Burr. 5 

Apa jt A regular judgment in ejectment may be ſet aſides both 
| ment wiay be in B, R and C Dobbs v. Paſn, Str. 195. 

| wege And there is no diſtinction between a judgment in cjea- 
Verdict n ment upon a verdict; and one by default; in the former the 


dean. plaintiff's right. is found, in dhe luer coulcſſed, ow v. 
ä . a 2 ng ſt a, 


H) Of 


K 3 — 
; 5 * od 
. 4 "- 
L . 
* 9 * * 
J 0 


- EJEOTMENT.» to. o : 
. 
_ n arreſted. Barnes, 173. Make. 


5 "The e je&ment was brought for one meſſuage, with the f 
| appurtenances in the. pariſhes of A. or B. or one of them; 


in. 


[ a * 
2 = 
* * ” ** 
% * * ** 4 # 
5 4 1 4. : 
” k 2 1 7 1 jp ” 


ae betas bi againſt two defendants,the declaration was, _ 


© 3 Re Nb" „ wa. wa A 


| 32 | . : | . -maved i arreſi of judgment, the court held, that it amounted 


* MJ 3 x7 


& habere facias po 
4 ſtampt pa irchme 


plaintiff, Law of Eject. 110, 


7 ; 0 


* : 
hs # F 
* 5 * 5 * f 4 — 

2 J * 3 3 

4 | R 4 ö ; ; 
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1 * inn RF. to recover ni Ea he may Plaintiff may 
enter without ſuing. out an bnbere facias 2 ; for _ _— 
where the land recovered is certain, the or may 3 es 
at his on peril, and the affiſtance of the ſheriff is only to 


preſerve the peace. 2 a, 456. 1 Roll. Rep. 213. Noy, 71. 
| alm. 263. 


The uſual and regula way however is, to make out writ Prof ere. 
e em, which is engroſſed on a 2 4. Gd. s? 

nt, and ſigned and ſealed, and for which;a 

pracipe is trail it is carried to the proper ſheriff's office, Of „ 


ho makes out a warrant thereon, and will pub leſſor of P 
plaintiff into poſſeſſion,”  ;. 


It has relation to the tofl therefore, if teſted the laſt day nec E 


| of the * 1 term, it may be ſued out t _ the leſſor the telde. 1 


be base dead. Bes dem! Brjer v. Ne, 4 Bult. 
1 e writ of poſſeſſion, i it is at plaintiff's peril to take What waj be 


| oy 


more than he is ſtrictiy entitled to, and he is to point out to the taken under it. 


ſheriff the particular premiſes which are to be taken in execu» of 
tion ; if he ſhould take more, court will on motion order it _ be Wer v 


reſtored. 5 Burr. 267% Connor v. Weſt. 1 Burr. 638, Cn. 
tingbam v. King. 3 Wil. 49. Bar. 191. And as the ſheriff e 


would alſo be * he firſt takes an indomany from | 


. ̃ 1A - 
tenants, ſheriff. muſt go to all their houſes and turn them 
out; the delivery of the poſſeſſion 'of one tenement in the 


name of all, is not ſufficient. 2 Roll. Ab. 180. 


Ejectment will lie by the owner of the ſoil, for land a _ 3 
is part of the king's highway; for the owner of the foil has 3 7 


a a right to all above and under the ground, except only the 


right of paſſage, and he may recover the land ſubject to the 
caſement ; and the ſheriff mult deliver poſſeſſion Tubjet to 
= eaſement. Goodritle Gun Chefter v. Aller and a 

1 Burr. 133. f 
The — of the writ are, quod babere facias poſſyſonem ; What kind of. | 
ſo that there muſt be a full and actual poſſeſſion given by the Ea, muſt 
ſheriff, and conſequentl 4 all power neceſſary for this end 

muſt be given him; and therefore if the oped be of a 

houſe, the ſheriff may juſtify breaking open the door, if he 

be denied entrance by the tenant, becauſe the writ cannot 

be OO N 5 W ay 9 2855 of "0 8 
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Amchment 
granted for not 


gving poſſeſ= | 
n according | 


to rule of court. 


/ 
* 
. 1 


1 * , 
8. * 7 2 
n Mun #8! 


£34643 Sor 10 


When ſeire fa. 


b necellary. 


4 33 5 


But the leffor of plaintiF (who held the poffeſſion) abſcond. 


7 


4 


Ik the ſheriff turns out all perſons he can And in the houſe, 
and gives the plaintiff, as he thinks, quiet poſſeſſion ;; and, 
after the ſheriff is gone, there appears ſome perſons to be 


_" EJECTMENT. 


llurking in the houſe, that is no good execution; and there. 
+ Fore the plaintiff ſhall have à new Habert faciar paſſeſfonem: 
| becauſe he neyer had execution. Upton v. Wells, Leon. 145 


But 2. now? 1 


If the execution goes to the ſheriff for twenty acres, the 
_ Heriff mult give twenty acres, according to the common 
_ eſtimation of the country where the lands are. Roll. Rep, 


ti 2 LACS 2 
N 


1 16. i 1 


An attachment was granted abſolute' in the firſt inſtance, 
He 


agaluſt the tenant in poſſeſſion, on affidavit that he had been 


ſerved with a rule of court, made abſolute, for Wee. up 


the poſſeſſion, and had re fuſed ſo to do. Davies dem. 

v. Dot, Eaſt. 13 Geo. FOE: Black. Rep. 8229. 

75 ee itregularly obtained was ſet aſide, and the 
feſſion given upon the execution ordered to be reſtored. 


ing, the rule became ineffectual; whereupon it was moved, 
on behalf of the late tenants, for a writ of reſtitution, which 
the court awarded accordingly.” Barnes, 178, Goodright dem, 
If the plaintiff __— to ſue out his writ of poſſeſſion for 
#-year' and à day after judgment, he muſt revive the judg- 
ment by /cire fuoint as in other caſes, or the court will award 
a reſtitution'quia erronice emanavit. Withers v. Harris, 1 Gal. 
25 8, Ld. a . 806. Sid. 351. 75 ; | e 
- 2 Vidlels the fle 


wleſs che ſtay of execution is by conſent of the parties, 
or defendant brings error; and is afterwards nonſuited. 


6 Mod. 288. Lad. Ray. 867, 2 Sal. 268. Bar. 132. Str. 360. 


Car. 226. 31g, 2 Keb. 1433. 


Baut if the delay be by injunction, there muſt be a /ci. fo., 
-.- courts of law not taking notice of chancery injunCtions, 
r. ien Sr e.. 

Dyleſs the party has taken out his execution within the 


year, and continued it down by vir non miſit breve, which 
may be done without a breach of injunction. Sal. 322. 


322 7 74 : 


| Tf after judgment and before execution, defendant in ejeCt- 


0 ment dies, and a fei. fa. goes, it muſt be againſt tlie terre - 
tenants of the land, (and the heir may come in as terretenant,) 
and not againſt the executor, without naming him terre- 


tenant.” Dayley v. Walker, Carth. 2. ' Eyres v. Tatnton, Cro. 
„ f IEEE Ft $44 
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ferior. court, becauſe they are not competent to proceed by 7 


for the landlord to make his ſtand Aare . the execution is, 
by ſhewing the error as cauſe againſt the plaintiff's motion, ther time. - 


| Oy. v. r Burr. . 757+ 25 
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1 his vn alteady' obſerved. that by the Sato 5 1 
fendant undertakes to appear, and receive a declarstion ; the i r 
N _—_ of ati original writ therefore, if the proceedings are 9 05 4 5 

ommon Pleas, is ſuperſeded ; becauſe as the tenant 1 55 4 
OG and receive a declaration, he cannot take advans. _ 
the want of an original, unleſs in'4 writ of error; 


bo Sela: a writ of error is brought, the plaintiff muſt file an oy To £ 2 
mn unleſs 1 it be after verdict, Now it is age by ſtat. Eg EO go” 


Aud as in "he, Cina Piesb there is no noch of an 1. ate 75 3 
ginal (which is the ſame in B. R. When proceedings are e 


| original); ſo in B. R. when proceedings are by bill, there is F 


no heceſlity for a latitat or bill of ejectment; but the party 


. muſt file bail before he can proceed, becauſe the court has no / 


authority to proceed in the e pong by bill, unleſs the de- „„ ; "2 
fendant be in cuſtody; but if a writ of error be brought, he  - © 


muſt file à bill of cement, before errors are e 7, 
Run. Eject. ao. i 


The caſual ejector cannot bring error, 3 nord] Caſual 4 
erſon; that writ therefore can only be brought after de- * | 
endant has appeared, and confeſſed leaſe, only and oulter, 
Orion v. Mee, Bar. 189. 
30, if the landlord be permitted to defend; a writ. of. - 
error cannot iſſue in the name of the caſual en, 2 2 


bs „ 
Put it is otherwiſe if the writ. af error be Ps an hae —— den 
erior court. 
rule for confeſſing. Run, Eject. 152. 421. Or if an in- Or if infant e 
fant be tenant in poſſeſſion, and judgment be againſt caſyal tenant. 
76 Ry becauſe there is no laches in him for not confelling. Py gs 
Ray. 93. 1 Keb. 705. 740. | 
But when the landlord is admitted defendant. under the Q Ir tation, 
tat. 11 G. 2. he may bring a-writ of error, aud it is a ſuf, ay may. 


ficient reaſon againſt taking but execution. | Str. 1241. Fs 
Jones v. Edwards, Bar. 208. be 
Though it has been ſince ſaid that the p opportunity Os whuther hs 1 
ſhould not mas 


his ſtand at ano. 


And if he omits this opportunity, 
. 48 


for leave to take it out. 
execution regularly iſſued ſhall not be ſet aſide, 
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6 * 09 Of Proveedings In K. B.'by Origin,” 


. the plaintiff proceeds in ejectment by original, he 3 


4 obo 16:36 18 {ye out his original writ at firſt, but proceeds by deliver. 


ing his declaration as by bill; but if a writ of error ſhould 
be brought, he mult ſue out his original writ, which muſt 


de returned by the ſheriff, and. kled in the treaſury; or if 


the tenant has not appeared, the original muſt be ſued, re- 
turned, and filed properly; and if be has appeared, then, on 
fſuing out the priginal, you muſt inſert his Ae bans of 
the nominal Jefendand, 192195 

The appearance, when by original in B. R. is entered 
with the flazer, in like manner as it is in other ſuits by ori- 


ginal; and the writs are made out returnable, on a general 


return day, as in other caſes. 


e precipe for the curſitor, to make out the origins! » writ | 


by is as follows: : 


_ Middleſex, to wit. If John Down ſhall make you 1 | 


Kc. then put, Sc. Richard Fenn, late of, &c. that he 


be before our lord the king, n whereſoever, Ke. to 


” ſhew. re, Bec. with force and arins, he entered into 
four meſſuages, Sec. [reciting the [premiſes], with the ap- 
purtenances, in be pariſh of St. Mary, Iſlington, in the 
county of Middleſex which William - Smith demiſed to 


him fot a term, which is not yet expired, and ejected, 


See. and other enormities, c. N the, . e 
5 the gs + Kc. 5 
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V prom in Ejeltment in particular PO „ 
(A) Of Proceedings by Landlord agent Tenant | 


on 4 Geo. 2. 


(BY Where he! Packages! 72 unrenanted, and the | 


Ca e is not within the Statute of 4 Geo, . 
(c) Of Proceedings by Mortgage. „ 
(D) Of Proceedings by Corporations. 

(E) Of Proceedings i in Inferior Courts. 


(F) Of Proceedings * and 1 1 in 
eben. 5 
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| of 3 = Landlord e Tenant on. 
ac 5 2 Right of Re: entry under +! 1 2. 7 19815 


5 One of the moſt uſual and Neider bali ina teaſe % 


i of giving the leſſor a power of re-entry in caſe of non- 


8 For rent or the like ; but as many niceties attended 


re-entry at common law, even though the leſſor upon | 
the breach of the covenant was entitled to it, and much in- 
convenience was thereby occaſioned, the legiſlature in favont 


of landlords enacted by the 4 Geo: 2. E. 21. f. 2. & That eg . 


« in all caſes between landlord and tenant; as often as it — 9s 


5. ſhall happen that one half year's rent ſhall be in arreat, 
40 22 the landlord or leflor to whom the fame is due, ha 
ight by law to 're-enter for the non-payment thereof; 
ch landlord or leffor ſhalFand may, . any formal 


100 2 — or re-entry, ferve a declaration in ejectment for 
de the recovery of the demiſed premiſes; ; or, in caſe the ſame 


« cannot be legally ſerved, or no tenant be in actual — 


t ſion of the premiſes, then to affix the ſame upon the door. 
af any demiſed meſſuage; or in caſe ſack ejectment ſhall  . 
e not N for the recovery of any meſſuage, then upon ſom 
4 notbrious place of the fands, tenements, or heredita- + 


© ments, compriſed in ſuch declaration in ejectment, 
« and fuch affixing. ſhall be deemed legal ſervice thereof; 


„ which ſervice or affixing ſuch eben in ejectment 
«ſhall ſtand in the place and ſtead of a demand and re- MY, 
t entry; and, in caſe of N a "the cafual ejetor, © 

fe ng leaſe, entry, and ouſter, it 
. ſhall be made appear to the court, where the ſaid fuit is 
„ depending, by affidavit, or be proved upon the trial, in 
cafe the defendant appears, that half a year's rent was due 
* before the ſaid declaration was ferved ; and that ws fuffeient 2/2 
e diftreſe was to be ound on the demiſed pretnifes countervailing 
_ * the arrears then dus: and that the lefor or lefſors in ejeftment | 


4 had power to re-enter ; then, and in every ſuck caſe, the 


© leffor or leſſors in ejectment; ſhall recover judgment and 


« execution, in the ſame manner as if the tent in arrear had 


c been legally demanded, and a re- entry made ; and in caſe 


« the leflee or leffees, his, her; or their aflignee or afſignees, 
or other perſon. or perſons chiming or deriving. under the 


fad leaſes, ſhall permit and ſuffer judgment to be had and 


© recovered- on ſuch ejectment, and execution to be en- 


_ © cuted thereon, without paying the rent and arrears, toge- - 
«ther with full coſts, and without filing any bill or bills for 
© relief in equity, within fix calendar months after fuch 


6 execution executed 3 ; "IP 85 in ſuch _ ſuch leſſee, or 
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* leſſees, ge. and all others claiming and deriving Wl the | 


„ fiid leaſe, ſhall be barred of forecloſed from all relief ot 

_  , remedy in law or equity other than by writ of error for 

* reverſal of ſuch judgment, in caſe the ſame ſhall be er- 

c roneous; and the ſaid: landlord - or leſſor ſhall, from 

et thenceforth, hold the ſaid demiſed premiſes diſcharged 

& from ſuch. fee and if, on ſuch ejectment, verdict ſhall 
"2 44 paſs for the defendant, or the plaintiff ſhall be nonſuited 


<4 POE. 


Pires le? cover his, her, orftheir full coſts : Provided always, That 
— © Ef nothing herein contained ſhall extend to bar the right of 
El any. mortgagee or mortgagees of ſuch leaſe, or any part 
« thereof, who hall not be in poſſeſſion, ſo as ſuch mort- 

b gagee or mortgagees- ſhall' and do, within fix calendat 


_ «© ſuſtained by ſuch leffor, perſon or perſons entitled to the 
4 remainder or reverſion. as aforeſaid, and perform all the 


- 155 .«c coyenants and agreements, . which, on the. part and behalf 


of the firſt leſſee or leflees, 5 and vußht to be pers 

8 .« formed. 
ie ws filing bill © By ſet. 3. 4. A leſſee, fling a bill i in i equity; hall oat have 
In equity for an 6 an injunktion, unleſs within forty days after the anſwer of 
' Injundtion. ct the leflor, he brings into court ſo much as the leſſor ſhall 
e in his ſaid anſwer {wear to be due, over and above allows 
ce ances and coſts, there to remain till hearing, or to be paid 
i to the leſſor, ſubject to the decree of the court: and in 


5 8 caſe ſuch bill ſhall be filed within the time, and after exe - 
AY © cution, executed, the leſſor of the plaintiff ſhall be ac- 
„ countable only for ſo much, and no more, as he ſhall 


de really make bond fide of the demiſed premiſes from the 
time of his entering into poſſeſſion z and if what ſhall be 
K fo made ſhall appear to be leſs than the rent referved on 


t the leaſe, then the leſſee, & c. ſhall, before he be reſtored 


* to his poſſeſſion, pay to the leſſor the deficienc ,.. 


„ 1 Sec. 4. Provided, That if the tenant, &. ſhall, at. any 


inte court rent 4c time before the trial in ſuch ejectment, pay or tender to 
.@0d arrears, ©, c the leſſor, &c. or pay into court all the rent and arrears, 
| © together with coſts, then further proceedings on the eject- 
ie ment ſhall ceaſe; and if the leſſee, &c. ſhall, upon the 


V thereof, without any new leaſe to be made there | 
. Its extent. The above ſtatement only relates to ejectment fox. non- 
FRE nh payment of rent, Ie the: dee 28 A as 9: ; FO». 
| . . Th; 4 e 0 "DEE apt 


r 


< therein, except for the defendant's not confeſſing, &c. 
bc then, in every ſuch caſe, ſuch defendant ſhall have and re- 


0 months after ſuch judgment obtained, and execution exe. 
4 cuted, pay all rent in arrear, and all coſts and damages 


Tf e bill filed as aforeſaid, be relieved in equity, fach leflee, 
. &e. ſhall hold the demiſed premiſes according to wr: ale 


* * 
* * - . 
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(4) Sec. III. 151er MENT: 


the power of the tenant to offer him a compenſation at any e 1 


P 


ge en auger of the eee and fo Ne peartgad waiver | 1 
for 8 ; 


accrued. Doe dem. Crompton v. Minſpull, Eaſt. 35 G. ... 4 


pay into court all the rent due, and coſts, any time before 


þ 2.0027 - va ua eo Bron 09 c Wa mie AR a as» I, Res 


ceedings upon payment of rent, arrears and coſts, according 


was inſiſted for the plaintiff, that the caſe was not within tze 
act, but that it was brought-likewiſc on a clauſe of recankry- 
in the leaſe for not repairing 3 and the leaſe was produced in 


for the plaintiff to proceed upon any. other title. Piere dan... 


in each capacity rent was due to them. Defendant moved 
Lag 1 * on an * the. rent. due to leſſors of 


2 FRY g * 
— Is 4 . 
1 
a | 


ki 


| The true end ofgthis af of pagliament be off ge 


as. landlord the inconvenienee of his continuing always | 


Hable to an uncertainty of poſſeſſion, (from its remaining in 1 ER 


time, in order to found an application for relief in equity, my 13 
and to limit and confine the tenant to ſix calendar months „ e 43 
after execution executed, for his doing this; or elſe, that +l 
the landlord ſhould from thenceforth hold the demiſed pre- 9 
miſes diſcharged f from the leaſe. Doe dem. He n „ 8 
Burr. 614. 155 e, 
Courts of law always lean FEW © forfelinres as courts: of What Geste Wy 
equity relieve againſt + We, whenever therefore a landlord forte of: . "ARA 
means to take advantage of any breach of covenant, ſo as . 
that it ſhould operate as a forfeiture of the leaſe, he muſt e 
take care not to do any thing which may be deemed as an Mr n 


eiture. | 
e muſt not therefore bring an ation upon the . AQion of 1. 8 
tr payment of rent, which became due fince the e covenant. 5 


Nor muſt he accept ſuch rent. Cow. 247). . ; 
An action for double rent on this ſtatute, for holding over, _—_ mow 
will be barred by an acceptance of rent acerued ſince. ceptanec of rent. 
But though the tenant has incurred a forfęiture under the Of tender of 
ſtatute, yet he may ſtay the proceedings either by tendering 2 L 
the rent, before an ejectment is delivered, Goodright dem. after r foreicurs, 


Stevenſon v. Neright, 2 Black. Rep. 746.; or by moving to 


writ of poſſeſſion executed, even after judgment againſt * e 
caſual ejector. Godtitle v.  Holdfa N. 7 00. en x 8 
ver 6. Anon. 55 
Or it may be done by ret geg in vacation times 
The courts had permitted the tenant to bring into court Et 
the arrears of rent and coſts, enden to this 2. Greg's 7c 1 


% =: | „ 
In ejectment by a landlord, the tenant moved to ſtay pro- When allowed 


to ſect. q. of the above act. Arid, on a rule to ſhew cauſe, it 


8 
r — 


court. However, the rule was made abſolute, with libero | 


Withers v. Sturdy, H. 1752. 
Leſſors of plaintiff were both FRETS Ot a executors, - a 


f 
by 
| 
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. plaiif | 


due to defendant by ſimple CE and defendant offered 
to go into the whole account, taking in both demands az 

dexviſees and executors, having juſt allowances; which leſſors 
of plaintiff refuſed. The rule was made abſolutt . ſtay 
proceedings, on payment of the rent due to leſſors, de- 

viſees, and coſts. - ' Duckworth dem. Da * 20 | 

* Tuanfall, Barnes, 184. © 1 


2% 


ene 


proved. 


7 At a trial ſome | 
fas muſt be 


2 . 


ine as gevifers, not being ewitled to bring an 
i ment as executo . appeared to be a er 


If the leaſe ſpeciſies that 2 3 of the rent ſhould be 


7 made, ejectment cannot be brought till ſuch demand made; 
but without ſuch ſtipulation, no demand is neceſſary ; but 
only tha fix months rent ſhould be in arrear, and, no ſuffi. 


cient diſtreſs. Goodright v. Cater, Doug. 486. 


In moving for judgment upon a declaration in eſectment 


deſteered, or in caſe of no tenant aſfixed on the Premiſes, 
_ to this act of 4 Geo. 2. c. 28. the courts require 
an affidavit, that there was half a year's rent in arrear before 


declaration ſerved, that the leſſor of the plaintiff had a right 
to re-enter, that no ſufficient diſtreſs was to be found on the 

premiſes countervailing the arrears of rent then due, that 
tte premiſes were untenanted, or that the tenant could not 


be legally ſerved with the declaration (as the caſe is), and 
that à copy of the declaration was fixed on the moſt notori- 
wean e, en ben hen ee or the court will not 
give a rule for jud 


This affidavit is only nap upon moving for judgment | 


againſt the caſual n rag or after a nonſuit at the _ od 
the tenant's not confeſſing leaſe, entry, and ouſter. 


trial, all the matters of the above affidavit muſt be proved 


upon the trial. Per Denniſon, Juſt. in the caſe of Dee dem. 


Hlitebings v. Letuit, 1 Burr. 614. 


The late tenant, or other perſon, claiming title to he pre- 


 miſes, has the ſame time to. 1 2. as 1s IEC to tenants 
in offeſſion. - 


" taki care to lay the demiſe after the forfeiture accrued. 


tioned, and proceeds as in common ejectments. 
Thus by the ſtatute of 4 Geo. 2. where the * comes 
within it, there is no occaſion for the landlord to make an 


; actual entry, and ſeal a leaſe on the premiſes, which muſt 
be done in all other caſes where the premiſes are untenanted, 
as 4 be ee OW 3 nor where wp a ang 


But if the tenant appears, and the ejectment comes to a | 


ZJECTMENT. [Ch XIV. (% 


N 


he eee in Jess 18 prepared i in n the aſeal way, | 


fer appearance the proceedings are the ſame as in othet 
caſe eaſes; ſo in caſe of no appearance plaintiff moves for judg - 
ment” againſt the caſual ejector on the affidavit above-men- 
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| fue regutatly then made, and Yhat judgment was foutil 1 
3 De det. e ” 1 8 WE; | q i, | - 


F A 


And whereas landlords are often great \ſferers by t 
| running away in ärxear, and not only fo 5 the —.— 


mall net be fufficient diſtreſs upon the pfemiſes, then the 


* 2736 _ * 


the comton Conſent rule is ſufficiently, bindung. 


i, 72 Don 48 1844 . 19 FA . Fo : 5 | 
we brought by landlord again his tenant, at 5 | 
4 fg 2. _ A8. f. 2. and judgment lad agazuſt the cafubl davit wil de 
ezecdet wo default, and poſſeſſion thereupon Nate me. 


yas after, che tenant brings an ace agate 


de ſhme/tyndlord for the Tame: bent E landlard (who 


is dekendant in this latter ejectment) is "hot. .obliged to = {7 
hr Bs an affidavit as this clauſe 1 as an eflential. — | 
quilite previous to * original "recovery, for, as it Was 
eſſentially requiſite, "the court” fill preſumé, that there us | 


8 this ok Aa ants which | 


2 the legiſlature has made for Jandlords in certain-caſes where ty i "A 0 | 
tenanks deſert the premiſes; b ſtatute 11 Geo, CL SIR n een 
hich recites aud enäcts as follows: Au aint 


14% * -.» ou Ron #77 14 


19 28, 1 5 * 


* * A5 


premiſes to Jie utcultivated 3 an reſs. 
whereby their landlords or leſſors might re too far the. - 
-retit-arrear, but alſo refuſing to 5 up the ene 
dhe demiſed pt remiſes, whereby the landlords are put to the 

/ expence and delay of tecovering in ſectment; be it enatted, - : 
chat ui rt and aber the 24th day of June 1738, if Tempe 
holding any lands, tenements, or heredifaments, at a. 

rent, or where the rent reſerved ſhall be full three-fourths Fe 
'the'y yearly value of the demiſed premiſes, and leave the ſame _ 


aner ee or undecupied, ſo as no ſufficient diſtreſs can 85 5 * 428 


ve had to cbuntervail the urrears of tent, it ſhall and may 
— 8 arid for two or more juſtices of the peace of bo” 


; riding; divifion, on place, (having no intereſt in the 
ow F] premiſes,) at tlie ed of the ſeſor or landlord, 


Jeſſops or landlords, or his, her, or their bail r 5 e e i pps 8 


to go upon and view the ſame, and to N or cauſe to be 


Buffed on the moſt notorious part of the premiſes, dotice in 
| 2 what day (at the diſtance of fourteen days at wu 


_ will return A take a ſecond view thereof; and if upon 
ſecond view the tenant, or ſome perſon - on his. or one 9 
eat. mall not appear and pay the tent in arrear, or there 


laid Juſtices may put the landlord or Landlords, debt dr 


n in the young. of the 8508 e 
Vol. Il. K 
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- + - "Sentained, only ſhall rom thenceforth bots void. 
"Seat. 17. Provided always, that ſuch, proceedings of the 

ets ante "tid Juſtices ſhall be examinable in a ſummary way, by the 
e de J DER juſtice. or juſlices of allize of the reſpective counties in 


+ fo 


ng which ſuch lands or premiſes lie; and if they lie in Lenden 


101 Middleſer, by the 977 5 of the court of Kin oem 
nd Common ogg in the counties palatine, by th 


F _ -_ + Seſſions; "who are. thereby teſpectively empowered to order 
„ e be made to ſuch tenant, tagether with his or her 


. 
0 e ATezßpences and colts," to be paid by the leflor or landlord, if 
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| redemption. iy: 5 mertgas .de Tu. 5. „ 
B. 189. 09.56 55 e 
. Where: there are two or | more mortgages, e 


mortgage only, upon. aro the . intereſt b, 2 WV. 
Taye v. wy, _ Lich. 1 eg. & C. . Wy" Black, 
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1 uſed formerly. to be the practice, when a captive, Old way of |. 


was leſſor of the plaintiff, for them to execute a pow W — Lou 
attorney, authoriſing ſome perſon to enter and make 2 aſe. 25 . 


on the land; becauſe a corporation 3 make an attorney. | BY 5 

or bailiff but by deed, nor appear. but by making a proper 
n their attorney b y deed. They cannot, therefore, en- Why, 1 

ter and demiſe; upon the land in-perſon, as natural perſons... 

can, nor ſubſtitute: an attorney to enter into a rule for their 


5 Aeg nor will an attachment go e how for 2 TH 4 5 Fe 
y made. an agtu eta 


leaſe upon the land which was to try yon ds and then * 1 155 | Mm 
Attorney proceeded in the common method. „„ 
But this mode appears naw. unneceſſury; for firſt, . in How revered © 


Z Partridge v. Ball, Lord Ray. 136. which, was. an ejectment — 
on à demiſe of a corporation, although the declaration did | 
not ſtate the demiſe. to be by deed, or under the ſeal of be 2 b 


corporation, yet it was held good: And che caſe: of Swedley, 1 


* 


- 


\ 


2 — W was id * Ma "i 


ev 1. Ben ws 46 for now ej ments are gro 
: g on n. It is true; this eaſe was after nk 78 4; but 


why ſhould it not be equtally: good before verdiét ? tho te 


Jon ſon es ually applies to thcaſes.” e e pe 
eſe 7s Bt Nedndih, SE 


"ING. Fl $6912) gf 
Raps the beft way, therefore; i is to tends in NE 
e iy "only ſtating che demiſe” to be by deed, and under the 


„ conſent rule, and having ſo done it will N eee the 
i as an admin of ſuch a leaſe. 
— | Tf Weender be aggregate of many, they may fer: forth: 


the declaration-without mentioning the chriſ- 


> 2 r of thoſe who conſtitute the corporation ; but if 

5 the ee e be ſole, as if the demiſe, be by a biſhop, the 

LY . miſt be inſerted: becauſe, in the firſt caſe, 
8 the n 


perſon; therefore there cannot be a ſufficient ſpecification of 
eee L Io rare 9 86. G 
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ern muſt proceed by actually ſealing a leaſe, becauſe inferior 
wuſt he byeal- | courts are not competent 1 5 make rules to confeſs leaſe, &c. 
FE» nad e. and if ey were, they have no power to enforce them. In- 


Why. ol che court; but the ſuperiorcourts having an unlimited au- 
Rt who'conſents to their rules. Hence in the former the 
3 955 dhe name of the caſual e ſector, to fave Expence. 1 5 
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. the declaration bote the demiſe: whe: 
SS | by deed, or der 17 of the corporation, yet no ſuch leaſe 
„ 4 at the triat; for per Lord Kenyon, by the 
e bommen rute and ap extanice the leaſe was admitted as 
7s An "Mayer, &c. 7 Len v. het," ee Af. 0 


re ey” 


ulual 4 


Ig rporatfon: feal, © Defendant cannot avail” himſelf-of the 
1 TEES ac being otherwiſe ; ſor if he appears, he muſt enter into 


2. nx w wm 8 


folely eonſiſts in its character, but in the laſt, in the 


Ry Pont 8 Ii the proceedings be in an inferior court the fen 5 


: ferioß courts having but a limited authority cannot make new 
rules te bind perſons who do not come in by the proper proceſs 


' thoxity in every thing within their juriſdiction may bind any 
leaſe is ſealed on the land, and the defendant tries che title in 


3 ; 
1 How if maker But if an ejectment be commenced i in an infleion court, | 
5 * ed. and an Habeas corpus be brought to remove ity-andirhe: plain-- 
| LA 5 tiff in the ejectment declares againſt the caſual- ejector, there 
c may be a fule to confeſs leaſe, & c. as if he had -originally 
5 declared in che _ above, and the! > nk will not-grant a 


L * peer. If an Wen corpus de brought to dee cauſe in %- 
dendo granted ment out' of än inferior court, the lands lying within their 
iff ſeal'a leaſe on the 


E ⅛ r.: ¶ . ct. we; a. BO ee. 
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s 1 rei 
x premiſes, the courts Sbove will grant a e he” | 


t- FF the title to the land is local, properly within the juriſdiction -- 

— .- of the courts below, whore, if it proceed regularly, it will 

5 2 be prohibited; but if the leſſor hag not ſealed a leaſe on 

8 1 the nl above will not grant # procedendo. 3% 

"1 the lands lie partly within the cinque ports and partly If landelle part 

* © the defendant- cannot plead; above the juriſdiction within 8 

3 of the einque ports, for though the el lacal yet the de- Futte, E 

. BH miſe is tranſitory, and triable an where; th 9 8 though bees n 

8 the plaintiff may lay. his, ion for that which lies within a 3 

|: WU inferior juriſdiction in the court below, il he take proper 5 5 

pr meaſures for the purpoſe, yet if he will proceed in a ſuperior; |. | 

YN court, as the demiſe i tranſitory, the defendant cannot ſtop e 
— courts have competent J i- 


be procceding, becau 
F dition. a 90. 758. anne, e * 5 
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25 fed you by: NG A. oil or moye es court oat a ora for Bs my 
„ # to ſhew cauſe hy further proceedings ſhould not be ſtayed, SEM : 
WU * uotil/fome perſon, on behalf of the;leflor of the plaintiff, M295 8 
f. 4 gives ſecurity for payment of the defendant's.colts, in * 8 

: sc of à nonſuit or a'yerdia-for defendant, the leſſor of the 

= © plaintiff being an infant, Bar. 183-; and an order or 


e will be granted though there is a real. plaintiff na mel! 
Lou petition ir the ſame manner to appoint a guardian as ot ah prin, 
under title of proceeding by and againſt infants, ante, Ch. xv. "x5 


: Sed. v. and the guardian, enters into common. rule, and 3 23 5 
F E. an See for Sas, PRrppſes ops KB, 56s; 4 +, 
. . 5. „ „ wi t$--4 
5 By chis practice, which eſt began in „K. B. and W How inſants 

F was. adopted in C. B., if an infant deliver a declaration. to ee 

. the defendant, ſome friend or guardian muſt. be ſet up as act 


3 plaintiff, to be reſponſible for the coſts. Bar. 283. Str. ow . 
; 932. 1 Wilſ. 130. But if ſuch perſon die infolyent, the Er 
_ infant himſelf muſt anſwer for the coſts. „ NG? 
- Previous however to any motion in court, inquiry ſhould $I 
p be made whether there be a real and ſubſtantial plaintiff; „ 
bor perhaps the guardian may undertake to pay the coſts; and „ ET Fe44 


there may be no reaſon for 1 5 to imtexpoſe. © Cow p- tab 45 
N Eject. 188. (edit. x79 


Whether the demiſe aut be ſtated i in eee to bs yy 
2 by end. and * w, ee ant, $ Seck.) kj + . See 0 
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15 „enn the firſt Section of this Chapterl it Has been en, 
An, that before the time of Henry the Seventh plaintigb in Hecke 
mee did not tecover the term; but until abc char timè the 
oo profits acerning to the ejector, wete the mealfüre of the 
damages giwen the. ejected, 80 thats by the old law and 
Ke practice in"ejeAmerit; the phintiff -xecovered nothing But 
» __ damages; no term Waß recovered; bur-when it became eſta- 
blüten that tlie term ſhould be recovered; the eje ment wa 
. Pat into the fm ef a real action ; the proceeding was in 
rats 'F | "Me and 121 thing itſelf — the ep only md was — | 

and nomina amages, but 25 e whereu 

1 f 8150 a F rye: the ejectment 
{1.2 071 he beer? tried; andthe plaintiff had retovered'poff 5 4 

| 2 2 ene at tion of treſpaſs Was 8 and? grafted upon the 
g ee pfreſent fiction in eſeerment; and the action of tre daſs for 

. ' the meſne profits 1s put i in the place of the ejeQmentat com- 
mon law enen as a true; and not à Bcritions Ado, and 
nothing more than au ackion of treſpaſs. Vide Gesdhiile v. 
8 3 Will: tac. lin v. Parker, 2 Burr. 66. 
. Theſe me#17 profits are the value of the premiſes during 
e ; A " the/time that the desen of the plaintiff has booty illog ty kept 
ONE a „ of poſſeſſion | of his eſtate, y the defendant. 
„ le is entitled to them not merely from the time of the 


4 1 


ime — demiſe laid in the deblarstion of ejeckment, but from "thy 


1 . thay 3 time that his title agerued. Bull. Ni. Pri. 87. 280 .þ 


59419 or, although he may not have been in actual reste e 
that time, NO. real entry having in the firſt inſtanee been 
made by. him; yetfuch'entry when made had relation to the 
| F het the title accrued. - Sfortynaught” V. Caſh” 2 Bar. 
o& in. 4 ane Renn 
ann 1 2 as chis Ly 55 mere ain of treſpaſs, he can weer we 
wa of i- ever mare than fx ears, if gefendant pleads, the ſtatute of 
8 _ Umnitations:”' Bull. Ni. Pri. 88. e ee 5 5 
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5 Of the bent There is however 2 difference this nature af the proof, 


this ation. © / aveording to the time for which che plaintitf goes forethe 
5 . profits, If he goes only for the time from the demife laid, 
the record of the recovery in e ejectment is coneluſive evidence 
of the plaintiff's. title; ſo that wi need" only produce the 
dgment in ejectment and writ of poſſeſſion executed; and 
. wil he OT @ recover 3 15 ent he Soes for time 8 
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0 record is no evidence, and. refote ag: 
| I 72. ſhew.. „ A 90 5 3 Ne 
"—_— 2,2 B urr. 181 Str q ; BY 97 
| Foor this reaſon i 4 is the beſt K to re oY 1 10 ? 
E time when e title accrued, ,., ......,. 
as can be done with, ſufety). £149 eee 
Neither as tg. the length, of ; time. ae e e Lo 
nor as to the value; is the e . 2 in eie n any proof} . ths p — 
| therefore bey muſt be proved in this 40 Gion; 4 5 Ja tw & 2.675 
Nor is the jury confined, to. give metely th he value of 8 TY 


one SECS CEOS 


2 profits the may take into conjlega ion ae plainti 
: 3e 5 an 0 what a bo hey | t bink, RT 
— „ * . TY 
5 The ju dent in ej je c ment b y default 18 700 "the Habs, ret 12 5 
N a8 if it had been after verdi ; e only dilfer= * 
ſeems to be inthe prooky that in the former caſe phintur. 

Dodd produce not only the jud ment b bt: 1 of poſ- 
EY _ ſeſſion executed; whereas in the latter the 1 wes „„ i 
* 2  Aulbcien Bur. 666. 135 Will. th, Sie, 995 2333 
2 This a on: may be brought in the names el ger e 
4 mina plaintiff or bis leflor, againſt the .tenants, in K ow, 5 this action may 
2 Whether he be made a party to the jecetment, FOOD 
judgment by default. Alin v. Parker, 2 Burr, ( 6 
n hut if brought in the name of the. former, the court « on How if by the | 
TH 125 eee will ſtay the proceedings til N ty is given for 2 
„ BB - the colts. Pile v. Corbin, Say. 78. Nor san plaintiff go 2 179 = 
A Lo for the dete profits beyond the time ee e BE 1 4 
: 4 3 1 e 50 | 
” Defendant way be held tobailfin) this aQior 1 
. 0 p The . defendant cannot pay money ni —_— ] þ 
| _ Heldfaftive Morrit 2 Will. 11 of + | i 
m an Gion $1  meſne. pro abe gorges. 5 
, oe or plaintiff may plead the comm ION Eds e | 
© one tenant in 15 the com in inſt How i 4 
| | 7 5 he 0 have + for 9925 n ee, 0 
; T6331: - >; 35 | 4 
; hg After judgment Fe al che alt SY ae e Colts of wt. a 
IS "-vobwverable, an uſuaſty Keie for, ks 95 an the n h 
© action for me/ne profits. Wilſ. 121. Bull. no: « 88, 1 4 
After wide, dhe ade e A orded by attach- ba 1 
| nkr ot 920 te ae chene eg, ; 
I wy EET” 
1 5  meſne lendant ia a 
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. dgment by default 3 in the X 
i CY 7 Etion alſo, J Wwe of quiry dic not 2 
A  Includethe volts jth fry on : Mages court on * refüſet | - 
4: to ſer aſide inquifition, faying,” plaintiff might have had an- 5 
8 »öther remedy the coſts were 4 Uquidsted 972 7 and he” | 

might have, proved them under the cor 8 
. ̃ -* 
bert Bankrupteſ is n har ta an action ſolo Ne as it a 
es. 133 demangd.for a tort. Goodtitle v. North, oug. $84: 
N action may be brought pending Dy writ of a in 
- . brought pend- N and laintiff may proceed to aſcertain his damages, 
 flngawritof an o ſign his Judgment; os! the court will ſtay execution 
r kill ke Writ. tre be determined. Harrit v. Allen, Cook. 46. 
non it . If in 8 is a verdict for plaintiff and defend. 
2 errors: ant bring error, and enters into recognizance to pay coſts in bo 

* -purſuant to the ſtatute of Charles te 
r '&& defendant in error need E 

r det on the ow 06 rae but may 
t of inquiry, to recover the me/ſne' profits 
AE ns ” v. Heath, Mich. 
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R) Of ame ding Proceedings in Een. 
{yg One 00 Ot conſolidating Declarationss. 2 | 
15 . (C) Of bringing a 2 new or ſeco \EjeQment,. and 
= = 5 wn Proceed d till Coſts of firk Fare” Paid. 1 

ee e "A — * Security oor Katy in | other G ie e us 
: 5 8 855 ook (E) 3 . Plaintif in h is s Poſition ler 5 for 
| 25 e And Execution i 10 met \ hs 5 ; 4 
% e eee e 


Ss a 


2, > SET 1 . 
E 5. 
= * _ a _ "8 * 


L 


* 


9 in. both courts that no declaration in ejeXiment ſu; 


| can be ed | : pp ; A1 4 that after appear- = for 
2 5 n oy 7 0 1219 Fas Sock ay Ng 4 t Th 4 e Vauee ep 


ki . ; ; v ma * % *. 
ehr a D 7 1 ol is 
murine. 1 1 
4 a * "4 by þ . ; A 1 i 5 ; 2 3 * 
5 » 
. * 3 
5 , * x. - * * 
7 
*% 


LY 
. 
* 


27 20 DMEN Ta. | g : 15 = 7 


it cn ae amended in fore." not. in matter a Au Fs 
fans. deen. Stevenſon v. Noe, VVVVH 

Bot amendments ate iow-carried.. further than formerly, | 
2 that which uſed to be deemed ſubſtange, (as. the dem „ : 
Ac.) i is now held matter of form and amendable. f 


»: 


Thus wh here: the ejectment was to avoid a ſine, nad the TY 
demiſe laid before plaintiff had made the entry, . inſtead: :. 
7 — it was on motion ordered.to: be amended ; and, M 

ae che demiſe is mere matter of form, it does „ 

not exiſt. Hardbam v. Pillington, 4 Burr. 2447. „„ IEA 

80 the term was ordered; to be chlarged, ker it ik LY CENT 

| 3 ed twelve years, though the cauſe was at iſſuę, and ſpeciat oy 

jury ſtruck, and the parties: gone down to trial, before the 

miſtake was: dliſcovered. Noe dem. Lee v. Elli 2 ener 

Rep 940. See alſo Vicart v. Hayden, Cowp.,84 1; 2 ent „ 
an amendment was made in the pros and in the 1 


nan F for the, Aare. ile v. te 8 ol 5 FT es I 
Tt} 2 1 155 3s 16: 4 _ 
x . The. court permitted an amendag it to 9 55 made; in; the „ 4 
tice at the bottom of declaration, 7 altering the time for g 5 
tenants to appear, although the ſtatute. of limitations, Would . | 
have attached had the Proceedings: deen e 5 Rer. COT oe _ 
K 1 ded by he a6 8 Of amending 1 
The poftea. ma e amen the udg note N e 2 
time, eren after final judgment at ad eb of: error b brought. ie 1 
| Church v. Perkins, 3 D. & E. 149. ; 4 
Thoug h it ufed to be held that fach amend nent could not #2 1 y 
be made i uſher: a term had elapſed. / Doug. 41 . „ 
When the verdict ma be amended by udg 8 7 notes, OP 1 
fee Vol; I. p. 499. 75 & 415 oy the verd. 7 
After verdict, if the/objeAion! be teundee en he er e 
miſtake of the clerk, or a trifling nicety, there is no need bf | i — 
any actual amendment, the court will overlook the 9 % 
dere, Baker v « Coley 2 Butr. 51 52. 4 Burn. N 5 e 9 
5 8 0³ of confolidacing Declarations wh 5 9 -(B) wy ß L 
6. 04 motion in C. B. to conſolidate ſoxtern gement in one, 3 7 
after fixteen ſeveral iſſues 5 ined, and though it was urged 99 i 
for the plaintiff, that thei ien were delivered and paid for a2 Fe 1 
long time ago, the court held, that it Was necefſary for the Þ 
"defenidints' to pay for the ius to prevem judgmient,'s and or- | f 
dered the ejectments to be confolidated.” Peel 3 
NMB. Each declaration contained a large n er r. . „ 
ſuages, and they were word for word the ſame.” Had each been +... Sl 
for one meſſuage only, the plaiptiff might haye tried them” a a 3 
e, 
5 8 / . 


1 | 
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% 2. | 


73's A ACE Bobs whfevedil 3 — 7 
3 5 1 on I ee 8 delivered . 
wm in Steqningin gu n of ten per 
. on motion to volfoliditt chem, und put them all in one iſſue, 
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F upon mu ion that the title was the ſume in all, the court 
ER: 55 _ wefuſed-it z for they ſaid the leſſor _ have-ſued them ut 
* fas | ten different times, and it would be- N to n 

N 1 when perhaps he might de rose © 
| 1 4 | ok Stra. 1149. Smith v. Cr bb. N 
e t the courts at this die will not endure ch « mils 


< 


„ e n 
In the caſe of Doe dem. Puts and uber v. e 


. _ , , where, Trin. 1790; on à rule to ew cauſe wh the proceed- - 
a6? eee in all e (which were 2 in number 1 
„ 3 againſt the ſeveral inhabirants of the houſes in Sack. W 2 
EE Rl ert) Would not be ſtayed and abide the event of 2 yy 
F 1 cial verdict, in are Sons Pao v. Cauen; aten n 0 
T id, it W a'ſeandalous pr they all dep r. pl 
„ een the ſume Ke been 11 corre 'the fi 38 
4 FO 2 ecofd. Rule OR” 1 — 1 10 AN * 1 2 D. K is' 
8 5 bi. 8 e 7 OR 87 5 4 e | 71 | ho 8 TOR | ni 
f : 15 pe ; 2 4 „ ejt 


©, ot gl Aa 1 50 or N e and 


. _ faying Proceedings till Cofts of. belt are paid. + 

11 may be remembered that a judgment in ejectment is: i _ 
_— ous mere recovery of the poſſeſſion without . to the © 
EW "rights it is not final between the parties ſo. as to Proteſt 1 
Z either the, defendant or plaintiff (if he ſucceeds) from 1 7. 
8 further ſuit; p 
2 3 The ſame plaintif (if he be, 8 Kit, OS a verdi 
mag bring freſh againſt him) may bring another ejectment againſt the ſame 11 
Ws gay or if he ſucceeds in the action and poſſeſſion, M ** 
pea he is ſtill liable, to an e 2 the, o_ in 9 . 
| pg bag ation. kt 

f „ This. in one e 2 
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N 5 
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, (ys 


| 23 ove in B. R. the former havi 


er 


prevailing party's title, yet it hath Sunne beer 
| — ter mor may have e. ejectment, and every eject ment 
ſuppoſes a new demiſe, and andthe cofts in ejectment are a re- 
compence for the trouble and Expence to which the poſſeſſor „ 
16 ones But where the ſuit begins in Chancery Pan Ct 
pretended. vie horror a, on the title of lands; and ie 9d 

og court has ordered the defendant ta purſue a ejectment 
at law, there, after: one or two eſectments tried, and the W . 
right ſettlecl to the ſatisfaction of the court, the court han 
3 injunttiun againſt the defendant, becauie array gurt 
there the fuit is firſt attached ju that court, and nerer hegan 
at law i and ſuch precedent incumbrances ap 
fraudulent, and inequitable againſt the I is within 
15 compaſs of the court to relieve againſt it. „ 
As the coſts of the ejectment are deemed the recompenee 


ne 6oV 


ae: i 


7 = 


26 _ ſtated, [though in truth but a poor 6ne,)/ che courts gel ll coſts 


will not ſuffer either the plaintiff to bring a new ejectment, R 
or the defendant to bring the eject ment againſt the ſucceſsful | 
plaintiff until the coſts of the former * are . 

The remedy to enforce the payment of caſts: verdict v. 5 
bs by attachment; and as one court cannot ſtrictly take cog- cou nt 49K 
nizance of the rules of another, it uſed to be held that a new one 
been in C. B. in 

court of K. B. could not ſtay proceedings therein, though court. © 

the coſts-of the former action in 0. B. were not re g 
this is no longer a ſubterfuſ ... 


The courts now conſider a * eie Smeg i in 3 But now there 


court, as one in che ſame: court, and will e eee oh HA 
in a ſecond, till the coſts; of the former are! paid. Bar. 133. TY 
Holdfaſi dem. Hattenſſey v. Dos dem. Chadwick v. 
Law, 2 Blac. 1158. Lord bis Caſe, Str. 548. 
'So, though in ſuch former ejectment the lefſor of plaintiff To what caſes 
1 entered into the conſent n Smith v. Bamnardifion, MTU 
2 Blac, 904. _ 
So if plaintiff was nonfuited in former cjeQment, „ é 
V. Angel, 6 D. & E. 1 . 97 959 : 
Or if the p preſent plaintiff OT Alben gast in W 3 „ 
ment and evicted, but had. e en e Dee v. 4505 an 07108 
faft, 6D; & E. 223. 55 Wy | I's 
For the main point in all theſe caſes is, if che n are 


the ſame; and the ſame title in effect to be tried though the | , | 


names of plaintiff or defendant be differege,”" tg of | 

1 80, . an ejectment Was 3 = afs 
gnee of an inſolvent debtor, the former or of 

Doe dem. Chambers v. Law, 2 Blac. 1180. h 
80, pore ſtayed in error and a ſecond cjeAtment, 

Plainti not — able to ſhew that us writ. of error was 
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„ Bas bee dhe leſſor of nb as eek eee 8 
r in upon attachment for eoſts which is in the nature of 2 
. we Tai . bays no reaſon to grant the rule to ſtay proceedings 

the coſts, in another uctibn brought by the ſame leſſor on e ſame 
demiſe. Dans dem. Mortimer v. Deum Bat. 8. 


How where But here before trial, à miſtake is diſcovered, o 28 to 


5 A Þ render it neueſſary to ſerve a new eſectment, the eburt wil 


take therein. mat: Hay proceetlings till coſts of firſt are »pajdy; unleſz the 
has hr — paſty has heen vexatious, or great expence incurred; but if 
= ” 8 flor of plain ff be not known, court will order notice 

to be given re- they may be found. 3 
Str. 681, W erf Troubleſane, Str. ogg. Britain v. 


5 erer Grenvillez-Tvid. 1121. So, if he abandons is ſuit in one 
220514 2 cburt and brings i mew: action in mages 0 mY v. gn 


20112 gr 1 D. K E. 40. * 1 5 5 4522 
PpPDrocesdinge in a nden were 4 fl ifs ſes 
ns pF "cial verdict in the former was determined. Str. 11098. 
* D When che plaintiff ſuceeeds in an eectment/ the defend. 
he be an bing i ant cannot bring in a new ejectment againſt him, until he 
eiecment has given up poſſeſſion to the plaintiff, or the tenants in 
a plaingf, poſolhon dare attorned to him. Dem . * "nyo 
55. 5 hd Salk: 2 2101 3 Con th 00 29 4 18 0 K 460 
And beonceivey\ (upon the * of, the above caſcs, 
Antil he has alſo paid the coſts. of the fortaer-ejefment. 8 
W en 15% Running: Eyect. 420. (edit. 1 796. Nn OTL 37H 


WIRE ̃˙—— , ]— . 


may 3 4 ; fpeciaF'verdifh has been had, in order to àduuce freſn proof 


daſter f 
„ in-<vonianiAiCvionh ee vey. Reg dem. 5 *. 1 
„ 2 Blae. 35. 2 £4 be LY fear, ty he 
£5545 ter OnY A {2 $15.7 T5 its 1 a >! $43. TOY ITS $2.4 42 
ö ee e for! Coſts in pe et ces u 
. Ejectment. en, DN Pate: 
gab ax . £37 nenen ie | 


Three inſtances There are only 7 inſtances in heck the court. n in 
only where tteerſere on behalt of b e e En to oblige plaintiff to give 


. court orders ſe · 


0 eurity for colts. ſecurity for; coſts. .. The firſt is when an infant ſacs, then 
£ the court will oblige the prochein ami, or guardian or attor- 


40 give ſuch ſecurity. 2dly Where the tiff refides 
. © eve reſiding i in Ireland held . 
| — 4 00 here : has 7 a former ejeckment, 28 
| eee 4 .emte:(C), the court the re ſtaying proceedings till 
ONE hoe! oy by 
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gun Plaintiff and telicyiHg Hike 


ins. 60 


1 


with tis 
eflion is iſturbed Mice Execytlon . 3 
etment' is nh deute he | e 


cat Thi writ of excbuthvn in 
the iffſtance and election of the plaintiff för the cbürt 


1 direct the writ to be returned at the it ſtaticeof tlie 
ſendant; which ſeems to be left to tlie . of the” 15 
tiff, that he may take what is moſt for his advantage 

der re have the full benefit of his judgment: And 

that is, to fuffer him td renew the executibtl at His Pall 

kill a new execution be had; but he catinot renew che 
aſter he has once Ptocured the writ of poſſeſſion te be 
turned and filed; becauſe it then appears on record, that t 


plaintiff hath had the benefit of his ſuit, and then to 4, Ward e 
2 new execution would be aun agere, and conſequently ſu⸗ ek hee 
iefiff to make a return, but at the ger deſire; BY. N 


tots; and therefore the court will never like, 4 


Abe. 380 2 Keb. 245. Roll. Re 
104 3 718; 725. TORRE" OM 


DE Nr de 


L 11 7 the: ne u is onee returned, pers t file; it tee, 
no new habere facias ſhall ifue, becauſe when the return is 
me it 'becomes a record, which the court, chen i is entitled 
2 Brown. 216. | 
"When ehid-writ- is not tetarned} in order: fo 4 ne will 
there muſt be a ſuggeſtion, that vicecomes non mitt Brei but 
this new writ cannot iſſue, till the return of the firſt Writ 


out; becauſe till that return is paſt, now conſfan to the court, © 


but that the ſheriff may do his duty, and the plaintiff thereb 
have the full benefit of his judgment; and ſo no new! writ. 
neceſſary. Palm. 289. | 


Tv 
F 2 


The writ is not executed, nor the execution complete, Gl . 


the ſheriff and his officers are gone, and the plaintiff left in 


quiet poſſeſſion. - If the officer Is diſturbed in the execution 

of the writ, on affidavit thereof, the court will grant an at- 

tichment againſt the par ; whether the defendant or a 

ſtranger; becauſe the writ i the proceſs of the court; and 

the diſturbance is a contempt of 1 Its authority.” '6 Mod. 27. 
Male v. Mann. 


ut after poſſeſſion once Sen; and; a diſtdrlitice chere, "4 


the law makes a difference e wad . is turned out | 
4 defendant himſelf; and a ſtranger!: If b 
defendant and the writ not int „ the plaintiff may 


have a new habere facias or an attachment; becauſe the de- a a 
ſeudant himſelf ſhall never keep that poſſeſſion, which the 
r is en to, wg; Tens e by * courſe of | 


— 


5 
1 


- 
— 


* 


* 


. court will ſet, it aſide, and Puniſh 


ern ter x. 00 


ä 1 but 1 is turned out W execution 
* N e is put to his new action upon an in- 
0 


ment le entry, where the force will be puniſhed, 
. becauſe the dic was never tried between tlie plaintiff and a 
nger ;.2and. the ſtranger may claim, the land by title pa- 
2 nount the plaintiff, or he may come in under him, and 
a recovery and execution in the former action _ 
1 er th ranger from keeping that poſſeſſion which 
Fab have A, right to; and if the, law. were otherwiſe, a 
. plaintiff, by. virtue of an habere Facias, might turn out his 
on . ne who came: in after execution exeeutedʒ where. 
21 the N was given him againſt the defendant only, 
. inſt others not party to the ſuit. Ratcliffe v. 
fn Kel 479. I alk. 32 1. Perkins v. M. volgen. . 
fe of Fortune, and Johnſon, on motion for an at- 
e ——— ade, for ejecling the plaintiff, who. had 
into poſſeſſi on by habere fatias, the court made no 
| x dx it appeared that Johnſon claimed under an 
4 judgment; and it was title againſt title, and therefore 
left 0 to take their courſe at law. Stpley 318. 1 
The plaintiff had judgment, but, by agreement after. 
Words, the. defendant was to hold for the - reſidue of his 
term, and accordingly held for ſome time; then the plaintif 
took out. an babere facias, and executed. it: upon which the 
. defendant moved for reſtitution on the agreement, which 
de court reſuſed, and left him to his action on the agree- 
ment, for r judgment was ruled adſolutely. But if the 
dg ment had been with a alert extcutio till ſuch a. time, 
= if the plaintiff. takes out execution within the time, the 


< 


_ defendant. ſhall have. reltitution, becauſe the judgment was 


entered with the limitation. Style, 408. Law of heed 113. 
: Word v. Markham. 
But guære, how does this a appear to Rh court; fines) it ſeems 
ceſſet executio is never entered on the roll? The difference 
ak to be between 2 judgment by conf? Mon, and on verdid, 
where the former i is given with a ceſſet executio ; and there, if 
the execution. is taken ont contrary to the agreement, the 
1 attorney: but where 
Judgment is given on verdict, the verdict is the foot and 
ground of the judgment, and tlie court will not take notice 
of agreements between the. Fiss hut leave dien, to their 
remedy. 1 Sid. 379. 


Ph his uſed. to be the diſtinQion, -butthe courts will nor 


xelieve in a ſummary. vis * duch ne See ante, 
s Xi, ec. ii and iii. INE 8 COOLS 
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W e ee 1. b Penal Kane e FRED 


3 fat, 2 21. 3 1. c, 4. it is enacted, 64 OE aged hadss In what 
ther to be committed againſt any penal ſtatute for which any 70 r. 
common informer or promoter may lawfplly, ground an po . 21 ier. * 
pular action, bill, pint, ſuit, or information before jut jees l 

of aſſize, of niſi rius, of .gaol: delivery, of ayer. and 2 0 de 70 
ner, or juſtices = the peace; ſhall be commenced, e Wel, ee 
proſecuted, &c. before 1 95 and not at the eourts of | 

winſter ; and by the ſame ſtatute an affidavit muſt be fil * of the affdevie x 
that the offence was committed in the county where: 1 5 
ation is brought, and within a Jeas before the wüde en | 55 


S} TH 


6 x 4 

pon this ſtatute e have hon . in one or 1 ConftruQion gf 
late caſes, to the action being brought ir in the ſuperior courts, tbe above fla- | 
and. alſo to the want of. toc affidavit. But it is no deter- | 
mined that the aboye ſtatute only extends to ſuch caſes > 


where, before that time, the penalty might have been rec, Fo: 155 
rered in the inferior às well as the 1 courts, by a&tion, 
bill, plaint, ſuit, or information. that, whereyer by _. 


at then in force, the informer 8 he have ſued by a 45 
bill, plaint, or information in the! inferior courts as. well as 
the courts at Weſtminſter, he is confined to/ſue in the far 
ner; but as that ſtatute gives no new juriſdiction to the * ; 
ferior_ cqurts, the party. may ſtill. ſue in the courts at Weſt⸗ 
ninſter for all thoſe penalties which could not, before + he: 
paſſing of, that ſtatuts, have been r in the, fe 1 
ones. Shipman v. Herbert, 4 U. & E. 116, * | 
When an offence. is PEG; by ſtatute onder.a c, 5 . 
penalty may be ſued for 1 in the ſuperior 5 at W : N 
lter, unleſs ouſted of its juriſdiction by expreſs words, — 
1 implication. e v. Knight, P, e K r BT, 
80, as to the affidavit ordered by. the ſam, 72 2 it only 33 
applies where the party ſues before the juſtices, Se. accords, h ans 
ing to. that. ſtatute. There is/nq occaſion for it in an Action . ä 
in the courts abaye;. notwithſtanding the caſe of White v SEE 
Bu, 2 D. & E. 274., which, has fince been. held. not hw Wy 
Leh . Ken ent, 3 D. & E. 364. 55 
131 Eliz. 0, 6. actions on penal ltatutes AY he broth ght Wang, 
vithin a year from the time of committing the offence; b Uh brought. 
this does not extend to an action given by Kane te che parti : 
griey 1 1 
in what caſes the 1 may be held f to bail i in —— 
0 popular actions, ſce Vol. I. Ch. iv. (A, 5), and alſo of the were 1 5 
WY to. hold to bail on. the Per 1055 ſee Vol. 1 Ch. i . | 
hee. Is bids 22 3 77 ͤ VA 2 a7 eien 
| T3 | Ping Tue 


1 - ral 4erions. l 


The proceedings i in penal'or popblar actions from the de. 
| claration to judgment, are the ſam ame in common caſes, ſor 
+ hep ſee potty the, Nan 3p _ 1 

| ol, x not gui leaded to un a 850 on 1 
uk. a” F 1915 


ed for Want e a plea indeed it is doubtful whether it 


bee 1s 9. uch 4 nullity as e 
not a 1007 tea, *'Cop 1 r D, 


E. 482. 


atut 4 Ann, C. F. rptorily fo biddin it. Hegriel'\ Y. 
r eds; EÞ-55 145 e I. q by thi N Fo f the 
A Uiſcontinuan 8 e appear ce of the pa 
1 ax ſtat. 34 WS i penal as well as. Tv + aa 

| z 16 7 ne 6 K R 256 1 1 05 93. of 1473; 

FE It is not a cauſe of error to enter a jud ment of miſericer. 

bz notfout kes of # ehr in a a "9, tam tion for A | petialty, 


2 Weh 2 


it Hi, W 0 
5 I there jo reaſon, to think that the adfon on a all fla. 
tute is carried on merely for the iffue money, it wil | be ordet- 
_ ed'to be paid into'court to abide the event · 


ot co,, Ka... 


lips coſts are allowed; but 1 ihe 4d 
rought by he party el he is entitled to coſts: 
Wort) 1 Mr Nerf ſtatute gives: POOR damages to 


the patty eyed; it is not a penal action. Woods 7 
Kiatch ADA, 154. en wt 1 
If. find a verdict for plaintiff OW ene heal 
grjerally, Hts I qr apply it to one count, he cannot 40 
ards a; to anoth ben gh the former is bad in law, 
ahi though tlie N would rH warranted the verdict 
on any; other. Hall ebay v v. Bennet, 3D. & E. 448. 
* courts never grant a new trial in penal actions, except 
on” 155 +; of miſdirection of the 8 Judge 4 Wilon v. 
z 0,4 D. S 35 in which caſe the we Will. | Calerif 


„ 


5 6 | Fe 2 8 1 5 D. = 19. 3 
Amending pre In amendnients at common law there i is no aiſtinKtion be- 
dene. pan penal arid civil actions. 80 tha 2 the proceed · 


8 Ay paper, the courts will allow the one as well as the 
But as it is'a diſeretionaty poder in 9 0 court, the 
5m | Exerciſe it hoy , N If cherefore upon ſue 


| licatjon it peers, that a gth of time has 
2 85 aol clips a 8 (Fi you Whace the 424100 my ght,) ſo that if 3 


rig; owe | A were commenced, , deferidant 1 ht plead the 


A tins 6 stet s, the 8 will not permit plaintiff to 
5 9 *. 7: oli 7 D. & A 797, Steel V. Seu 
1 No 


e 


nid 


15 ent will! We even tar the time 
be Wader action, provided the plaintiff has 


* een FOOT of any OP __ in . 


be Aeene bel : The P aQjoricatinot plead do ble; the 
| pere 


/ / iuco.ca. 


| 2 be obtaimed in penal act ions to ſubliamtiate the procends | e 


court unto the information or fut nor after anſwer hut 8 jury 3 ea 
order of the court, on pain to conviction: of ſtanding» n 
dhe pillory, being diſabled to r emen aſa 


E #1 g , 8 25 : . ax : 
* #3 * 4 4 , 7 £4 $258 It 
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— ie amendment prayed for does i npt introduce at bakners wot 
ubſtantive cauſe. of action. Maduoch m Sir., 
3 & E. 55. Croſs v. 2 & E.“ 4. 0 ER ebay, 
So upein application to the Maſter of the Raſſe, an original +»! ior , 


ene without them. Tad. e Baglar 

As rſon can be proſecuted twice lor tho ſame- of friendly 
i ufed rmerly, therefore, to be a common practice, when * 
any one had offended againſt a ſtatute and was nnen „ 
of an action, fat him to procure ſome friend tue 5 
ſuit: againſt him, in order to foreſtall other, and then to ſuffer 
judgment ſecretly and plead ſuch judgment xeepyered41 but 5 
to prevent this practioe and fraud upon the n (100 ne. 
Gebe, often deprived-ofi bis moietj of the peng the 1 


tute 4 Hen. 7. c. 20, enacts, that no recovery other iſe 


by verdi ct, obtained by colluſion, in ant action paul 7 
þs/ a bar to any other-aftion; proſeeuted-byndide's fol 
ment. or venditt out be in eee ſu ch „ 
uit effectual. 2"); M56 ain td denn wan + Wil b, 
Airs 


When a. defendant 555 conſcious of being, je Wa, 422 
offence for which the action is brou ht again 1 * is ↄſten 
the Eu oy compound. upan te dl deſk terme he | 


gan. Nie e e in 116 don 67-174 3 111100 Holle 
. £3 £ *. 4 + W 1 bi N 91 — * 
2 3 666 Sd. # { 1 * e þ # 5.4 III „er a . 
; ? : - . ok * 4 
n 14 ve ot oy: eee 


wg Ot comp. 
hats mu! 5 ? me” "75 « xÞ «4 eee b 911 11 
i _ 4 #1 12 * 
In eee ſwelv Of con 


terms at they think fit; but in — roo qui tam aQtions is 
they can! omy compound by leave öf che eure 

For by ſtat. 18 Eliz. c. f. f. 3. no infarmer ſiralt coinpound Stat. 13 Elize 
or agree with perſons that ſhall offend againſt amy peiial ſta k & 
tute for an offence committed, but * . mage in e 


1 10% 

By ſec. 6. the act dt Os "at end perſon, bos Exceptlog)/.. 
dy politic or corporate to hom or to Whoſs uſe any forfeits therein. 
ure, penalty, or ſuit is or ſhalt be ſpecially limited'or:granted = | 

ef of any ſtatute, aud not generally to dur perten, tat 
W fos 40 111 LOTION an | 
80 that the ktatute only extends to fuis by common ins — 
formers, not to thoſe by a Tat grieved. 2 Haw: 279 end,. | 
It is in- the diſeretien of the” geburt to give ve to, wom- Diſcretionary 
pound, which they dr mu neee, id; der 1 
1 the caſes” e e nn | 


* 


„„ FENALACTIONS. bes xu. 
How exerifd r refuſed lee aide Wen been 1 Ae k 


5 up ſs fineneſs than ſtatute direCt. 8 

328 When ey 8. R pt. [the finturdof eee ee la. lain. 

©" FF if wn ban t, and that the aſſignee x nk 
| 0 THE to defendant. 1 Wil. 130. 

an 10 anted-iri-an action on the poſt horſe act, upon ou nent 


* 


Ef: eee of: e the crown, and the deficient duties and coſts 
5 kjeh che act gives) to the ptoſecutor, although together 


they umounded to no 4 1 P. & B. 5. 

| | 80 on an of defendant's povert wt ee 

SES TT ING  Motthkmni'6'Stv, 1 a} douthavjiu 5; V. 

en,, But heben the ſam agreed to be paid is-fo ſmall. as to aps 
1 8 r manifeſtly een wll're refule. Wood, Caſia, 
1187 enen 


edurt reſuſed wa the nature of che offence was Jerk as : 
the thought: required. a public inveſtigation, as in an action 


tor keeping an unlicenſed muſſe room contrary to the ſtatute, 
Granted after And this motion may be made and leave granted after ver- 
we. iet Maybun v. Walter, 3. P. 8. E 98 ; or when defendant 
. 1 "execution, Str. 1657 {2.90856 La 193 3 
3 in fach caſes, the deſendant muſt thew ciregmftances 
ih entitle him to ſuch an indulgence, or the court will 
refuſe. Crowder. v. Waptaff, 1 P. & B. 18. 


. compound tiff's conſent to ſtay proceedin s on paying a ſum agreed 


e upon between him and plaintiff, it is an abſolute undertaking 


action,) and for the non-payment, of it, the .cqurt.will grant 
+272 2:.54:2 an:attachwents; Ning qui tam v. Clifton, 3 D. & E. 257. 


f parties, , N 336 Fo + 1 . 5 
How to pro- It ia done hy motion in Spurt, grounded upon an affidavit 
Creed. A ane of, the parties, that an action is brought upon ſuch an 


Axt, that declaration containg penalties to ſuch an, amount, 


My and deſendant have, agreed to- compound the. ſame. for ten 
5 poutige; an that no more is. given or taken, nor is it com- 
pounded in any other way than by leave of the court. 
another counſel to conſent. The king's half enalty 


„olf; before the rule is drawn u 


; 8 regeipt: obtained before dhe motion ee 5 made. 
Bun 9 Blac. M07 OR eee 
; * ” ry ; * 5 


r of rule w If a defeuidant ina pensl a aCtion obtain a rule with plain. 
4” ta: payathbat; ſum, (not optional, to pay or to proceed. in the 

be by” in alla gaſes of around, , uk be with conſent of 
that ſince defendant has pleaded il debet, and that plaintiff 

3. Counſel muſt more. itt and another brief wh 22 given to | 

en 55 mut be paid inte che hands.of the maſter of the Crown- 


tes 11 B. the 1 ſnaxe muſt N SELL ES . 
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Draw up rule with clerk of rules in K. B. and ſecondary Ef e ee 
in C. B. = ſerve copy on the attorney of the other fide. 
+ Whereas inconveniences: have ariſen from the mode — «tory ee 
tofore practiſed of granting rules to compound, whereby twee 
defendant hath often evaded 6r dene RT 5 14992 5 | 
tion money, "jt TE 

It is therefore ordered, That in future every rule to be ; 
drawn. up for compounding any gui tam action do | 
therein, that the defendant doth thereby undertake to pay 1 

ſum for which the court hath given him 8 to r e t n 
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reſs. 
It is a Te-deliverance. of the goods. or. "eels difirained to. 
firſt poſſeſſor, on ſecurity given by him to try the right, | 
ky again to return the things diſtrained, if Judgment des, 
eventpally given againſt him. Co. Litt. 149. 
The old common law way of proceeding was by writ of, Of the common 
replevin; but as much delay and inconvenience. was occa- law proceedings 
fioned thereby, the ſtatute of Marlbridge, 52 Hen, 3. em- 1 by 
goon the * of the Fury Oe upon — 
plaint 
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The uſual practice, therefore, now is, to proceed hy plaint 
in the county, court; andd it is not neceſſary for the plaintiff 
t0 e the equnty court is held, before he makes plaint, 

vided it be afterwards entered there; and upon plaint 
made to the ſheriff of goods or cattle diſtrained, he by parol 


or precept may, by his bailiff, replevy them; 2 Inſt, 1933 


and this, though they be above the value of 4 6. 
For the more ſpeedy delivery of cattle: diſtrained, the 
« ſheriff (by ſtatute 1 & 2 P. & M. c. 12.) muſt; appoint 


.«« four deputies at leaſt in his bailiwick, won hoo above 
« twelve miles one from the other, to make replevins, who 


« have authority in his name ſo to do.?“ | 
The action of repl, in is of two forts; 1. in the detinet; 
2. in the getinuit; and may be brought in any caſe where 


4 man has his goods and cattle taken from him by another, 


by way of el. n ee e e AIAN EN and Ro BIS : 
rty has had his goods re- delivered to him by 


the ſheriff upon a crit of replevin, or upon a plaint levied 


before him, the action is in the detinuit: aubergfore he detained 


the goods, Sc; but where the ſheriff has not made ſuch re- 
plevin, but the diſtrainer ſtil] keeps poſſeſſion, the action is in 


the detinet, ; uubergfors be-detains the goods, & S. However, of 


late years, no action has been brought in the Jeriner, though 
there is much curious learning in the old books concerning 


* 


replevin in the detine, inſtead of an action of treſpaſs de bonis 
'aſpertatis, is, that he can oblige the defendant to re- deliver 
the goods to him immediately, in, caſe upon making his 


avowry they appear to be repleviſable; but as he may more 


ſpeedily have them delivered immediately after they are dif- 


trained, by application to the ſheriff; the action in the detinet 


has fallen into difuſe; and is never brought, unleſs the diſ- 
trainor has eſloined the goods, ſo that the ſheriff cannot get 
e 


* 


dar them to make replevin; and then it may be brought in 


7 


detinet 5 whereupon after avowry, made, the plaintiff may 
pray that the defendant gage deliverance; or he may, upon 


the return of eſongavitto the pluries wwrit of replevin, have a 


writto the ſheriff; comm anding him to take other beaſts, &c. 
of the-defendant's in wirhernam but then, if the defendant, 

before the return of the 4vithernam, appears to the writ of 
rreplevin, and offers to plead non crpit, it ſhall ſtay the toither- 
num, for the defendant ſhall not be concluded by the return 


of the elongauie, becauſe the ſheriff can make no other return 
The 


where he-cannot find the thing to be replevied. . 


1 
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the plaintiff has in bringing an action of 
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reciprocal diſtreſs, in lieu oſ the firſt, w uch was efloined. nam. 
The writ of capias in withernam, is a writ therefore to the 8 
ſheriff, commanding him to take other goods, &. of the vg 
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hb 
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it 
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| forthcoming... Ld. Raym. 475. 


then the plaintiff may ſue out a writ de proprietate"probanda, of 99 


i thou h the property is not found in the plaintiff, he 8 not 
ces or of treſpaſs. But if in an action of replevin the 
defendant plead: property, and it be found for bim, the ie 
1 is thereby coneluded. 4 
Zi: at leaſt a ſpecial, property in the thing diſtrained; ſo that replerin. 


ſeveral men cunnot join in a replevin, unleſs they de Joint- 25 
tenants, or tenants in common. Co. Lit. I. 45. 


of which a man and a woman Were joint-tenants, and after- 


returnable . "Bo by e cuſtom in an env 


be word bene i or v Orte wither 


diſtrainors, i in lieu of the diſtreſs formerly taken and eſloĩned a Er 
or withheld ftom the owner. So that here is now' diſtreſs 
againſt diſtreſs, the one being taken to anſwer the other bB ß 
way of repriſal, and as a puniſhment for the illegal behaviour : 
of the original diſtrainor. For which reaſon goods taken in 
abi hernam cannot be replevied till ne en diſtreſs is 


If the perſon taking the 3 2 ie ere in them Howfpropety 5 
before the ſheriff, he cannot make replevin of them: but is rips nn made | 


on which the ſheriff muſt have an inqueſt of office; and proprietate pro- 
i upon ſuch: inquiſition, the property is found in the plain- ae, F den 
17775 ſheriff. ſhall make repleyin ; ; otherwiſe not. But eee 


ſuded, for he may ſtill have His action of replevin in the ; 
Therefore he that brings a replevin wit hiv an "abſolute, Who may bring 5 


Executors may have a replevin of a bing in vita t woris ; enen 


for this affirms the property to remain. Bro. ep. 59- 


Sid. 3. . ahh 4 
So if the cattle. c or goods of a bene ſole be WR: and the Feme e. 45 


2 afterwards intermarry, the huſband alone ma have replevinz | 


but if they join, and there be a verdict for them, judgment 
will not be arreſted, becauſe the court will preſume them 
jointl intereſted (as they may, if a diſtreſs be taken of goods, 


3 


wards intermarry): the avowry admitting the property to be | 


in the manner it is laid. Bull. Ni. Pri; 53. 


When an act of parliament, orders a diſtreſs and ſale a No replevin for 


goods, this is in nature of an execution, and- replevin does gane, under a 
| nal lie. | 


The uſual 'place and method. of commencing an action af Where and bow _ 


5 replevin is in the county-court. by plaint (this being the moſt. tobe W 


expeditious mode of Setting back the goods diſtrained, as as 1 


e ee 4 


But it may be brought either in the K. B. or C. B. by writ 


__ | REPLEVING 8 ton. Kr. 


| cat why court, or other court of record that may bold plea thereof. 
| - Salk. 380. 2 Inſt. 139. 3 Mod. 56. 


2 


E gave the plaint. Ld. Raym. 219. 


5 How if freehold But though the ſheriff may grant vepleving hy paint, wolf 
5 3 ants thereon. in the county-court, yet if any thing touch- 


the rerbold come in queſtion, or ancient deme/ne be plead. 
þ the ſheriff can proceed no further: nor can any ſuch 


05 5 - proceedings be carried on in the hundred court, court-baron, 
5 1 or any other court claiming a — herein by preſcrip- 
vB 43% tion. 4 Hen, 6. 30% 2 Hen. ) Co. Lit. 145. 


— So. when the king is party, oy —5 taking is in right of 
5 ze $39 * crown, the ſheriff is . ſurceaſe. Ane Rep 4 P 1. 3 
; 2 SIE NEG own, 33. 1 1874-3 


Of the . . the proceeding by. writ in; the county-court is 


county-courte  ountof- it. %. 


4. + If ahoreplevin eher, dhe: writ ie outof Chan 
. erfand in in the nature of a juficies. .. 2 Inſt, 2400. 
And {ht the ſheriff does, not return it, or does nothing: upon. 


N it, the plaintiff may have an alias, in which is inſerted uſually 
5 Lali Nett Wi this clauſe, that he make replevin, vel eln a. * Baiſers; 1 


ie sig . Gg. e, aud after that a lurie .. 
; the ſheriff, makes replevin, he need hot xetyrn the 


At. 8 


BY 8 commanding them to attach the ſheriff for his cons 
oi +2 temptz-and in the interim make xeplevin. oRege 843 
pe To any of theſe writs, the ſheriff. cannot return a mandavi 
5  hallivey cc. ; fort by . 1.17. the ſheriff; ought im- 


| . . | 0 N. 3 Any sf wh Thy 


495 0 Rei * Lei 4 remedy grounded upo a. ditrefe, 7 ws 8. 
. . differ 1225 to the 7585 the 7 1. By 225 " 
IE: of parliament, various regulations are made, reſpeing diftreſſes For rent 
e i nc and the action of replevin thereon, which db not apply to other caſes. In 
4 © the confederation, . of bis ſubject, it will be rendered more clear 
and iutolligible, by. ſpewing þ the proceedings in replevin wes fa 
i W e is not = arp tent; ny 225 25 _ the 4; eg Wh _ 
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Or in the county- court by zvrit, which was: — the 
cody way the ſheriff could replevy, till the ſtatute. of Mart 


ings by writ in very unuſual, yot it rr be i inagroper. i sive 4 brief ac- 


. but K he Hoek not, he. ought. d urn. the cauſe, | 
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| Replevin,” 


: ling t the adverſe Party to proceed. 


but he muſt firſt give ſecurity that he will proſecute his ſuit, ow on mk. 


turn (pro:reterno-habendo), are ordered to be taken by ſtat. 
Weſtm. 2. c. 2. which eds. 6c That: ſheriffs or We 0 . 


ec beaſts, if return be awarded; and if any take pled ; 8 4 : 5 
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(A) Bow adobe ro makes Replevin, and andof 4 5 ; 
Pledges. EG 5 


(B) How if Cattle FE bed and. cannot 1 „ 
replevied, and of the: Power: of Shenvff in : Waking ; 5 1 


(Cy of removing! the Sig jo herein of the, | | 
Re. „ | 


D) Of the wb uch Proceedings and compel. 5 7 555 5 : 


(E) Of the Writs of ſecond Deliverance and. e 
Withernam. FFS 2 7 


F) of the Declrain and Pleding in the Court | 


: Fg „ i 
„ OgeT Bal bo * : 


10 Pledges. 9 

As women law, in | all caſes, a Aifreſs * Py PP was 8 

holden merely as a pledge: it could not be ſold nor diſpoſed 2 diſtreſs art 

of. So it is now, except where the diſtreſs is for rent. (See Oe Rs, | 
next Sect. iti.) Whenever the perſon whoſe goods are 
taken as a diſtreſs, wiſnes to have them immediately again, N 
i. e. to replevy them, (repixgiare, to get the pledge back again) 
he may, upon application to the ſheriff, have them e e What to be 


(i. e. his action of replevin in order to try the legality of the eee 

diſtreſs, ) and alſo that he will re-deliver the es or goods . oy, f 

af if judgment be againſt him. „ 
Theſe pledges for proſecution of the ſuit, and for the re- Of . 5 


« from thence forth ſhall not only receive of the plaintif 
ce pledges for the purſuing: of the ſuit, before n 15, 
tc deliverance of the diſtreſs, but alſo for the return of tie 


4 N 127.7 
333 and 
F R 
7 


* 2 


| REPLEVIN. [Ch.XIV-(4) | 


T9 and the lord that diſtrains ſhall have his recovery by writ, ; 
e that he ſhall reſtore to him ſo many beaſts or cattle; and 


« if the bailiff be not able to reſtore, his ſuperior ſhall re. 
« ſtore.”. | 2 


| How the merit Upon plaint being made and pledges found, (as above- 


mes replein. mentioned,) which is done at the ſheriff's office, the ſheriff 


ed, which i 


Ot the warrant © « Bucks, to wit. A. B-efq. ſheriff of the county afore- 


or one of his deputies, by the ſtat. 1 & 2 P. & M. (ſee ante, 


Sect. i.) is to make replevin of the goods or cattle diſtrain· 
s done by granting a warrant to the following 


effect: 


for that pufpoſe. cc aid: To the bailiff of the hundred of Deſborough, in 


& the ſaid county; and alſo to John Thomas, and William 


© Jones, my bailiffs, and to every of them, greeting. For- 
, aſmuch as C. D. hath found me ſufficient ſecurity as well 


« to proſecute a ſuit againſt E. F. and G. H. for taking and 
«. unjuſtly: detaining of his cattle, goods, and chattels, to 


wit, one mare and four colts, which the ſaid E. F. and G. H. 
i have taken and unjuſtly detained, as is alleged; as alſo 
for return thereof, if a return thereof ſhould be adjudged; 
% therefore I command you, and every of you, jointly and 
e king, you re- 


* ſeverally, that on the behalf of our lord ti 


Wy plevy, and cauſe to be delivered to the aforeſaid C. D. his 


* cattle, goods, and chattels aforeſaid ; and that the afore- 


« ſaid E. F. and G. H. give or cauſe to be given ſufficient 
« pledges; ſo that they: may be and appear at the next coun- 


ty. court to be holden at Ayleſbury, in and for the county 
&« of Bucks aforeſaid, to anſwer the aforeſaid C. D. in a plea 


«< of taking and unjuſtly detaining of his cattle, goods, and 


. ©, chattels aforeſaid; and in what manner you ſhall execute 
«-thisprecept certify to me at the ſaid next county-court, to 
| © be held at the time and place aforeſaid, under the peril 


© day 


« incumbent. - Given under the ſeal of my office this 


_« Britain, &e. and in the year of our Lord 1795.” 
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By John Dixon, 
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There is no ener. when the replevin muſt be 
made, as the diſtreſs cannot be diſpoſed of, but muſt only be 
, , oe ens 


5 £ "1 Ix / i 
> * - 0 i [ : 
' > &F £ 1 "6 7 4 Ty k * 
kf 7 « 
LAT 


— 


ag. ene e e. 


= | in the thirty-ſixth year of the reign. 
4 of our ſovereign lord George the Third, king of Great 


W thy | Obe the replevĩ rs appointed by 
8 bhe ſaid ſheriff for the ſaid count 
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05 How * che Cattle « or ee are 98 ab cans. (B) 

not be replevied, and of the Power” of the Sheriff 0 
in en Replevin, „„ 

| ll che bailiff 1 retires, to the ſheriff ad 4 cannot hag vie wy If cattle, xc. 

of the cattle, &c. diſtrained to deliver them, the ſheriff, by eloigned, how . 

inqueſt of office, ought to inquire into the truth thereof ; —— 

— if. it be found by a jury, that the cattle are eloigned, N 

ſheriff, in his county. court, may award a wir hernam to take 

defendant's cattle. And if he will not award a zwirhernam 25 

then the plaintiff may have a writ out of Chancery, i 

to the ſheriff, rehearſing the whole matter, and commandin „ 

him to award a wwithernam; and if the ſheriff then neglect 

the plaintiff may have an alias and plurier, and after fl at an 

attachment againſt the ſheriff, F. N. B. r58. | Xp 

But if the replevin be in a ſuperior" eourt by wit, aud ihe e 
75 ſheriff returns an elongata, then the plaintiff mult ſue a capiar 
in withernam out of the ſuperior court, arid purſue ſuch writ 
there. It has been ſaid before, that a capias in withernam is 1 
a term which ſignifies a reciprocal diſtrefs, in lieu of the firſt 
Which is eloigned; and is a command to che ſheriff, to take 
other goods of the diſtrainor in lieu of the diſtreſs b kim 
taken and eloigned, or withheld from the owner. So that 
there is then diſtreſs againſt diſtreſs; one being taken to an- 
ſwer the other, by way of repriſal, and as a puniſhment for 
the illegal behaviour of the original diſtrainor: for which 
reaſon goods taken in withernam cannot be replevied ti till the 
original diſtreſs is fortheoming. „ 

If a ſheriff, in making replevin, be ſhiewn a ſiranger's cat- Sheriff not ey 
tle or goods, and he takes them, treſpaſs lies againſt him, for take ſtranger's 
otherwiſe there would be no remedy; for being a ſtranger, ape Fg ng 
he cannot have a writ de proprietate probanda. And were he lf thereon. 
not entitled to this remedy, it would be in the power of the _ 

_ [ſheriff to ſtrip a man's houſe of his goods, 1 Roll. Abr. 
' 552. Com. Rep. 596. But Kelway feems to hold that the 
action lies more properly againſt the perſon that ſhews the 
goods. Kelw. 119. 

If the ſheriff comes to make replerin of beaſts impound- Of the power 
ed i in another man's ſoil, and the place be incloſed, but has a * . 
gate open to the incloſure, he cannot break the incloſare and 2 
enter, where he may enter by the open gate. But if the | 
owner hinders him, ſo that he cannot go by the open gate 
for fear of death, he may break the incloſure and. enter Were 
| . 6. 28. Na %%ͤ ͥ RG. 


7 b 3 
* <4 


© all caſes of miſbebaviour by the ſherif, or other officers, 
| dente and puniſhable by attachment for ſuch miſbehaviour. 


. ) _ eee the Suit from the County-Cour: 


Al 45 and herein of the Re. fa. _ ” 


. Who may re- 1 8 befate the ſheriff, Ger though the 
3 goods and chattels, & c. diſtrained are above the value of 
5 - HOG, for the 8 alias, and pluries, are all vicontiel writs, 


e e e 2 H. 7. 5. b., and the ſuit may be determined in ſuch infe. 


rior, court; but the ſuit may be removed by either of the 
| parties into the courts of B. R. or C. B. to be there deter. 
- mined; and that without any cauſe ſhewn. ND 


Howto remove/ The method to be purſued in moving it depend entirely 


„ FH on the manner in which the ſuit was commenced below. 


By pone. For if replevin be in the county - court by aurit, it muſt be 


removed into B. R. or C. B. by pone. F. N. B. 69. m. 


Buy recordari. If in the county court by p/aint, it is removed by writ of 


1 Faciat loquelam [commonly called a m__ for = 
ſake of brevity}, 'F, N. B. 1 % 

y certiorai. If replevin is in a court of record, that may hold ple it in 

= EM replevin, i it muſt. be removed by writ of certiorari, and can 

be removed i in no other manner. 3 Mod. 56.—Per King, 


Ch. J. Hil. 3 Geo. 1. For a refalo-does not go to a court 


of record, ue there the ſuit is already recorded. 


And if the plaint is in the court of another lord, it may | 


| be removed into B. R. or C. B. by recordari to the ſheriff, 


_ commanding him quod  accedas ad curiam 2 in lena curia | 


illi recordari fuciat, &c. . F. N. B. 70. be 
„% Oo ſaid, that a replevin ſhall not be removed out wh a 
ws court, which is not the king's court, without cauſe, neither 
e by the 8 nor by the defendant ; Reg. 85. b. 2 Inſt, 
3239; for the prejudice that may come thereby to the lord. 
Oſ the — All the above writs, to remove the ſuit from the inferior 
courts into B. R. or C. B. are in their nature original writs, 
and ifſue out of Charicery. But as the ſuit is moſt uſually 


commenced in the county-court by plaint, and ſeldom or ever | 
at this day by «vr, I ſhall only ſhew the method of Ong | 


it when by plaint. 
ns In order to remove it, the party waking out a precibe to the 
ö curfitor of the proper county,-in the following forms 


of hs procecd- * Bucks, to wit, Reſalo for [either the plaintiff or de efenclant, , namin 
ing: by refalo, Bim], of a plaint between C. D. and E. F. and G. H. for taking 2 
e e the cattle, e and NAY ” the ſaid C. 


le from Eaſter in | 


e | 55 | Do wo _— | 
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ke to replevins, they are ſubject to the king's fuperior 
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fen gehe of this precipe to the / he a RY 1 a 1 
we oy e be carried to ett of the 5 5 


ee there. . 5 


on at ſheriff's office, and ſerved upon the defendant by the e 
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toutity, who returns it of courſe. POEM 
fo r the form of the writ of es, and che return, te he 
this Sec. ii.] 3 
If the ſheriff returns the recoridavi, tards, the pry hat | 
have en ofjs, kee. F. N. B. Jo. b. | 


By the recordari nothing is removed but & laint, , even 
though the iſſue mould de joined below.” T. N B. fon Fi e 
Gill. R — 113. JJ 
And the plaint may be removed, though che Plaintiff has 
diſcontinue there. 15d. „ 
The plaint, when removed into B. R., 1 e ee | 1 
1 vio of che count; a8 it is alſo when removed me 
Bat upon emol af ny other atio except replevin, 


into C. B. the writ and proceedings are filed with wg 2 


2 * A 2 2 be. -# 
1h. 14 i 2th 7 55 N nn * 7 by * : * 
5 23 * 8 2 5 85 So, > ! L g 4 £ 
7 an 7 


: _ Ing the advert Party to proceed. 7” ; "A 
11 ae plaintif removes the plaint, he ſhould, upon oths — be 


aer of the county, nd ſearch fox defendant's appearance; 8 ee ee on 


the deferidant has not appeared on ar before the ne 
day of the return 6f 49257 + *. atv, the plaintiff ſhould ſerve him 
with a rule to appear wh 


end of this Sec. ii. 
The pone is got at flaaer s; 5 ſumma is made out there-. Of he pane. 


officer. If no appearance is entered on or before the appear- - 
ance-day of the return, get ſheriff to return nihi on the pone,, ö 
and ſue out a diſiringas to be had at the lasers; and pro- 
ceed to leyy. thereon, as in Vol. I. p. 218, where proceedings 
are by ' clayſum f?egit ; only the ues may be greater; -the 

firſt may be 4 J next 8 U., ſo on. If defendant does not 


appear, proceed with diftringas's ad infinitum.. Ik he does 1 5 © 


afterwards appear, he muſt pay the coſts of the diftringas's_ 


Then declare de novo, not noticing the proceedings in che 5 e "0 


court below. 


Rules may be aft 10 SER Ly given to compel defendant 0 
avow, and ſo on as in common actions. 


But if the defendant removes it, he muſt file the re al and Whattobedone Z 
return thereto we] the , * having entered an ap- eee 


Vor. II. 1 hang | NM . F fair, 
2 . 


5 of the Mn 8 5 of comp 4 5 


rar oa gar e and defendant : 
his non-appearance thereto f ue out 5 one: * [See form the a 5 1 
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pearance, he muſt then give a rule for. the plaintiff to declare; 
and for want of a declaration, when the rule is out, he may 
ben a non pros for not declaring, and. eee ſue out a 
1 ro retorno habendo. © 
- Of the filing the If refalo not filed by the defendant on or before the ap- 


reſalo. pearance- da of the return of the refalo, notice muſt be 


given to plaintiff of the filing thereof by a demand in writ- 
ing being made of declaration, before non pros can be ſigned; 
bur if filed on the appearance-day of the return, ſuch de- 
mand is not. neceſſary. Taylor v. Blaxland, P. R. 370. 
Cooke's Rep. 55. James v. Moidy, 1 H. Blac. 2817. 
How to compel If the plaintiff has removed the cauſe, and does not de- 


5 -» "ugg to de. hare or proceed therein; or if the defer ant has removed 


it, and after having ſerved the plaintiff with a rule to de- 
clare, and demanded a declaration, the plaintiff does. not 
declare and proceed therein, the defendant. may ſign a non 
pros and judgment pro retorno habendo, and then ſue out a 
| writ pro retorno habendo, which he may obtain of the flazer. 
How to compel If the defendant has taken out the recordari facias loquelam, 
defendantto file and does not get it returned and filed within two terms, the 


1 


— 


mio... - pag ſhould apply to the flazer for a certificate that the 


; ame is not returned and filed; which certificate, when ob- 
writ of procedendo, which remands the cauſe to the county- 

court to be there determined. E or form of wilty. Tee the 
end of this Section ii.] 


Oft ruling ſheriff If the refalo is not returned by the ſheriff, ſo as. to enable 
do return refalo. the party to file it, you muſt rule him to return the writ z it 


4: W four-day. rule; if Sunday, the l aſt day not reckoned. 
Whenever a non pros is ſigned, it is oa a double half-crown 
ſtamp e in the uſual ys I News + 


a (E) of Proceeding by Plindf by v Writ of kava 


. Deliverance, and * Den oy.) Writ of Wi- 


thernam. 


. If the laintiff, after judgment of non oh 3, nd 
Writ of ſecond P judg 4 Ggne 3 

| eee writ of retorno habinte ſued out by the defendant, would wiſh 

le and nature. to go on in his ſuit, he is at liberty ſo to do; and his appli- 


cation for that purpoſe muſt be made to the filazer for a 
 zorit of ſecond deliverance ; which writ of ſecond deliverance is 
in the nature of a /uperſedeas to the writ pro returns habend?, 
ii brought before it be executed, 
How intro At the common law, if the plaintifFi in replevin had been 
duced, nonſuited, either before or after verdict, the defendant who 
| diltrained had judgment for a return, but not Yrrepleviſable: 
' 55 ; r : 3 ſo 


. 7 . „ 
* * * el 4 — « oy 


| tained, is a ſufficient warrant for the cur/itor to make out a 


S. TRS Wegs ono pm ne 


min Hh. AY ef hw 


o if as. abr nh. 


: FI 13 Ne ' 

=” that che plaintiff might have had as many replerins as he by | 

which, the ſtatute Weſtm. 2. c. 2. reſtrains the plaintiff | 

from having any more replevins after a nonſuit, but gives 9 
bim a wrif of ſecond deliverance, 2 Inſt. 340. Lee form | 

| non-profled, or becomes nonſuited, or the plea. be. diſco. 


defendant then ſhall, have judgment for a return ere 


ſucceeds, the return muſt be irrepieviſable. Gamon v. Jenes e "IE iſt 
4. & E. 410. : | | 


' the qrit of ſecond deliverance, the plaintiff declares, the ſub» " 5 os 
| ſequent proceedings are the . as in other caſes throughs OED 


matter; and there a writ of, "ſecond deliverance lies, to bring -.. \-:» _M 
the matter in queſtion : but in the caſe of a demurrer and © f 
verdict, the matter is determined by law; and in the caſe Mi 
| 8 a confeſſion it is determined by the confeſſion of the party 41 


2 Lill 


of the cattle. taken in wvithernam : and it was teſtified by the 
Clerks, that upon the plaintiff's ſubmiſſion to 4 fin for not 
Os and that being * 28 mw by the zac 


. 


1 


would, which was vexatious and miſchievous. To remedy 


thereof at the end of this Section ii . 5 5 thy 
And if after ſuch writ of ſecond deliverance "he plaintiff. w i 


tinued, or the writ abates, or he prevails not in his ſuit, OY _ 


able. 2 Inft. 341. 80 that now, whenever the defendant 
If on or before the appearance-day- of the 8 e 


out the cauſ. 

No ſecond deliverance lies 5 0G a judgment on demotter, Do pots 

or after a verdict, or confeſſion. of the avowry z but in all r foes f * 
theſe caſes, the judgment muſt be entered with a return wald. . 
irrepleviſable. ' But upon a nonſuit either before or after 

evidence, where the diſtreſs was not for rent, @ writ of /econd 509% 


deliverance will lie, becauſe there is no determination of the 


If the epi does not ſue out a <vrit of 3 deiverance Writ of withers 
and the ſheriff ſhould return to the, writ. pro retorno habende, 2am» what. 
that the cattle, &c. were eloined or removed to places utis 

known, by reaſon of which he could not return the ſame to 

the defendant, as by the ſaid writ he was commanded, then 

upon ſuch return o elongata, the e ſhall have a capias 

in withernam, to be had of the filazer | [For form thereof, 1 5 
ſee the end of this Seftion 1]... 

The writ of ithrmam is but meſne proceſs. Ld. Raym. Only hes 
574. Vide Comb. 201. 2 Salk: SBde proceſs. 

W. ſued a replevin. H. removed it by recordari,into; the Plaintf may 
Ring's Bench; the plaintiff did not declare, and upon that come in and _ 
a return was awarded to H., upon which the ſheriff returns declare act : 
awria elengata, and then a withernar was awarded and exe- cuted. 
cuted'; afterwards the plaintiff came and prayed that he 
might be admitted to declare; and alſo prayed a deliverancne 
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5 He ſhalt have: deliverance of ihe We nc 7 fine of 
37 4d. being accordingly impoſed on the plaintiff, he 
the cddted, and had deliverance, Noy, 0. Webb and 
- "IMs laid, chat the courſe of B. R. is nat to that 


Of the alias nd If the ſheriff mould Wen an 4% .f dae Aoi 


_ vert; Kc. to the writ withernam, the defendant may 23 
| vie an ade nan in Wanner and after: that L N 
e 5 or de Peep, . Proceedings in the 
Court above. 


When fuit re- The fol being returned and appearance of Fran 
8 = plaintiff entered; Plaintiff muſt declare de novo, nor need any notice 
clares de dg taken of the proceedings below); to the declaration de. 
fendant may plead in abatement or in bar, or he may vow = 


novo. 
in his own right, or make conigſance in the right of another as 


Proceeding as die e, br may juſtify, and the parties go on to iſſue o or 


in other cafes. demurter to be tried or argued, in the ufaal way. 


Gay e But as both parties are actors in replevin, either of ren 


party may carry Inay tike down the record to trial, for which reaſon there 


wary a ean be no judgment as in aeaſe of a nonſuit in replevin; 


ment, as incaſe and if the "defendant gives notice of trial and « Meer 128 O_o | 


GOL. Irn court will give coſts againſt him. 


795 2 if; 7 e's 


who ere the catele or goods were taken, or in the county inte 


_—_— which they were driven after the taking. F. N. B. 09. i. 
Of the locus in And the deplaration ought to be not only of a Ellie in 


„ ville or town, but alſo in 'qwdam loco voa. But if the 
defendant Would take advantage of his omiſſion, be. "muſt 


demur” to the declaration. Hob. 1. Bulli ory" . 27 urner, 


| you ”Pe- 16 & 17 Geo. 2. | 
Of deſcription «© The declaration. muſt mention the cattle or goods de- 
5 gate per. 1 with ſuch certainty, that che ſheriff may make de- 
N 1 them - and therefore it ſhould mention the forts 
3 8 as ſheep, cows, &e. Carth ATF. 


ITY } es 


Pledges, until, & c. 1 Saund. 347. 


But if they are not returned, the declarstzon muſt be, 


 noberefore he took, &c. an fill: detains agdi er and Pled, . 
Co. Ent. 610. b. Raſt. Ent. 56 V 8 
S3o if only part are returned, it ſhall ſay as to that, de- 
tained until, &c. * a8 to the eee ili detains. Co. 


Ent. _ 1. "i 125 
Attornment 


1 — on Declarufion tad Phang. — i 7 
of 8 The declaration in replevin' thay be laid in the Ir 


eee the cattle or goods are returned, the Sdration ſhould 
„ at i far, toherefore he took, &c, and detained Yen! Song gages and 


| dekeg dae 2 75 


% sen ri 


| Attornment ſince the ſtat. 4 Ann. c. 16. need not 
a in a declaration for rent, nor in an avoury. 
ug. 28 | 
"But if tha te defendant would take adyantage of a variance in 
the place where the. taking is laid, from that in which it 
really was, he. muſt plead it in abatement. „ 
For priſal in auter lieu mult be Pry: in abatement, and or the plea of 
cannot be pleaded in bar. Salk, 3. pl. 8. 2 Ld. Raym. prifal io auter 
1016. Carth. 344. Show. 98. Aud becauſe ſuch plea lieu - 
concluded with a petit e, and a return which 18 in 42 
it was held ill. 
If defendant pleads 15704 in auter lieu, he maſt | go on (ard, 


make an avowry pro retorno: yet ſuch avowry is als a ſug- „ | 
geſtion to bring him within the ſtat. 21 Hen. 8. C. 19. 4% rh iris 2X 


damages. Before that ſtatute no, damages were given, 7 
without ſuch a ſuggeſtion he is not wit in the ſtatute, but 
Sk being only for a. particular purpoſe, 1 is not traverſable, 

94. 

But if he pleads property; he ſhall have a return without or me plea of 
making an avowry: for.on demurrer, the court of B. R. re- property. | 
ſolyed theſe points; iſt, That property may be pleaded 
either in bar or abatement; 2dly, That where a collateral 
matter is pleaded in 99 the defendant ſhall not have . 

a return without making an avowry : but where the plea in 
abatement is to the point of the ackion, as property is, the 
defendant ſhall have a return without avowry ; for whether 
” erty be in defendant or a ſtranger, the defendant ought 

aye a return, becauſe he had the poſſeſſion which was 
Frog ally. t taken from him by the replevin, when the” plinrif 
hac no right. Butcher v. Porter, Salk. 94. pl: . ng 

Both plaiptiff and 'defendant may plead'or abe ſeveral 
matters Raving firſt obtained the uſual rule wy that: e 
pol: Co 
" Plaintiff in ret plev may pay the rentinto e for which Sept tals 

Hp — v. Wynne,” 1 H. Blac. 24. into court 

Replevin for taking the plainiifr goods and chattels, to“ What mall be 2 
wit, a lime-kiln ; avowry for rent; plea in bar that the departure. 
lime kiln was afhxed to the freehold; the court held the 
plea! in bar bad, becauſe it was a departure from the declara- 


* *. 


tion, which had treated the lime-kiln as a chattel. | "Nitlet v. 


Smith, 4 T. R. 504. 


Replevin or taking San ie in a a certain bleu "Y Brit: What a diſcon- 
in 'a_certain other place there called the Boggs, the defendant tinuance. | 


avowed the taking in the place, in which, &c. becauſe H. was 
ſeiſed in fee of the locus in quo, &c. The plaintiff demurred, 


becauſe here are two places alleged, and the avowant has 


only anſwered to the locus in quo, & c. which is but one of 
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te two places. Es per cur. it is a diſcontinuance. Mees 
VC 
ot the effets of After joinder in demurrer, plaintiff obtained a rule for the 
2 difcontiny- zyowant to ſhew cauſe why he ſhould not diſcontinue on 
Mc payment of coſts; it was objected for the avowant, that a 
© difcontinyance in replevin is very different from a non pros ; 
and that after a diſcontinuance, a writ de retorno habend: 
Could not be awarded. The court, however, did not enter 
into that matter, as the parties entered into a rule by conſent 
to ſtay proceedings on payment of the rent arrear with coſts. 
j . TT 
Parties cannot The plaintiff 's goods diſtrained were not replevied, but, 
by conſent of the attornies on bath ſides, remained in the 
- diſtrainor's hands; and without any writ of e or appear- 


as SED I. ie OL RES RL; 


ance in the court above, the plaintiff declared, the defend- Ah 
ants ayowed, and after long ſpecial pleadings, and after trial! 1 
of the iflues at the aſſizes, and a verdict for the plaintiff, the . 


ga avowants moved to ſet aſide all the proceedings; and tho 
aule for that purpoſe was made abſolute. The court held 

_ - the agreement to be void, a fraud upon the revenue and offi- | 

.-.,. cers, and an abuſe of the court and the bar; and that they 1 
had no juriſdiction, and conſequently could not give judg . « 


. Forms of Writs, and Proceedings in Replevin. *« 


Form of Recordari Facias Loguelm. ; 
. Georg the Third, by the grace of God, of Great Bris il . « 

« tain, France, and Ireland, king, defender of the faith, &c, 1 

65 _y the ſheriff of Buckinghamſhire, greeting : We com» . i 

_ & mand you, that in your full county jou cauſe the plaint « 

486 to be recorded, which is in the ſame county, without our 7 
e writ, hetween C. D., and E. F., and G. H., of the cattle, Bas 
C goods, and chattels of the ſaid C., taken and unjuſtly de- « 
4 tained, as it is ſaid 3 and that you have the ſaid record be- « 
484 fore us (or if in C. B. before our juſtices) at Weftminſer, 60 


tc from Zafter day, in fifteen days, under your ſeal and the 

. © ſeals of four lawful knights of the ſame county, of ſuch as 
* ſhall be preſent at the ſaid record; and that you prefix 

te the ſame day to the po that then they may be there 


, ready ta proceed in the ſaid plaint as ſhall be juſt; and | oF 
. - have you there the names of the ſaid four knights, and 125 


e this writ. Witneſs ourſelyes at I giminſler, the da; WW * 

d of in the-36thyear of our reign.” - . 
Let this writ be executed if the ſaid C. defires it, other- , \ 

WRONG FEISS SIRE ni PLS Lo 


-_ 


| re fore . M., N. 7 5 


(e) Ses. .! REPLEVIN, | 


T be return thereof is as follow: 
„ By virtue of this writ to me directed, in my full count 


* 


* held at Aylhbury te daf f in the 36 


e year of the reign of our ſovereign lord George the Third, 
e king of Great Britain, France, and Ireland, &c. I cauſed 


«- the plaint to be recorded, which is in the ſame county, 


ce without the writ of our ſaid lord the king, between C. D., 
« and E. F., and G. H., of the cattle, goods, and chattels'of 
d the ſaid C. taken and unjuſtly detained, as it is faidz 


« which ſaid plaint appears in a certain ſchedule to this writ 


. & annexed; and I have the faid record before our ſaid lord 


« the king (or the juſtices of our ſaid lord the king) at Vf. 
ct ſeals of four lawful knights of the ſame county, who were 


/ 


« day to the parties, that they may be then and there ready 


to proceed in the ſaid plaint, as ſhall be juſt. 


The anſwer of A. B. Eſq. ſheriff,” . 
The ſchedule to be annexed to the writ and return. 


. At my full court held at Ayle/bury in the county of form of ſche- 
Bucks, the day of in the 36th year of dule annexed to 


« the reign of our ſovereign lord George the Third, &c. be- 
G. and R. S., four lawful knights 


e of the ſame county, (amongſt other things,) it is thus 


laſt, before 8. ., J. 


« ſaick to be recorded as the writ hereunto annexed requires, 


In teſtimony whereof, as well J the ſaid ſheriff, as the ſaid 
e 8. T., J. M., N. U., and W. X., who were preſent at the 
« faid record, have cauſed our ſeals to be hereunto put, the 


be day, and year, and place above-mentioned. rents 


4 


- . ti 90 A. B. Eſq; ſheriff,” 
Form of Writ of Powe, 


b goods, and chattels of the ſaid C., and them unjuſtly de- 
„ tained againſt gages and pledges, as he faith, and to ſhew 
de wherefore he hath not appeared in our court before our 
* juſtices at Vęſtminſter —_ [the return of the refalo] laſt 


_—_— TS 
169; ©: 
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| Of return. | 


«'minfler, on the day within written, under my ſeal and the 


| . «preſent at the ſaid record; and I have prefixed the ſame * 


return, 


VT contained: C, D. complains againſt E. F. and G. H. of a 

« plea of taking and unjuſtly detaining of his cattle, goods, 

.* and chattels, to wit, one mare and four colts of the ſaid 
C.; and at my full court held at Aylgſbury in the cou 

et aforeſaid, the day of 1 fo 

« M., N. U., and W. X., four lawful knights of the ſaid 

« county, I cauſed the ſaid plaint between the parties afore- 
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te Georgs the Third, & c. To the ſheriff of Bucks, greet- Form of pone. 
be ing: Put by ſureties and ſafe pledges E. F., that he be 5 

'* beſore our juſtices at Weſtminfter, from [the return- day), 

5 to anſwer to C. D. of a plea, wherefore he took the cattle, 


— 
LRN "I 

** $7 

. 0 ” 


* 


— 


4 George the Third, &c,—To the ſheriff of Bucks, greet- 
_ . © ing: Although we lately commanded you, that in your 


' REPLEVIN, [Ch xv. 
4 paſt, as the day. prefixed. to him; and haye you there the 


names of the pledges, and this writ. Witneſs Sir Famer 


) 


in the 36th year of our reign.” 
Fog Form of Procedendo. ' 


Eyre, knight, at Vgſtminſter, the. day of 


4 : p 
„ 
5's 


« full court you cauſed. the plaint to be recorded, which is 
. jn the ſame county, without our writ, between C. D. and 


« ſhould have the faid record before our juſtices at Vgffmin- 
. « fer, from [the return of the refalo], under your ſeal, and 


4 tte ſeals of four lawful knights of the ſame county, of 


«ſuch as ſhould be preſent at the ſaid record, and that you 
2 0 g hi the ſame day to the parties, that then they might 
«Kh 


e ſaid four knights, and that writ: Yet we, being now 
. moved with certain cauſes in our court, before our ſaid 


1 juſtices, command you, that in the ſame plaint, againſt 


. the ſaid E. F., at the ſuit of the ſaid C. D., before you 


« proceed at your next county- court to be holden in and for 
« the ſame county, with what ſpeed you can, in ſuch man- 
1 ner, according to the law and cuſtom of England, as you 


4 directed to the contrary in anywiſe notwithſtanding. 
«4 Witneſs, &cc. on, &c. at, &c. in the 36th year of our 
af, GOES Te rs OL or 0 
IT be Form of the Writ Pro Retorno Habendo, 
% George the Third, by the grace of God, &. To the 
« ſheriff of Bucks, greeting: Whereas E. F. was ſummoned 
4 to appear in our court before us (or before our juſtices) at 
 & Weſtminſter, to anſwer C. D. in a plea, wherefore he took 
4 the cattle of the ſaid C. to wit, one mare and four colts, 
ec and unjuſtly detained the ſame againſt ſureties and pledges, 


«© made default, whereupon it was then and there conſidered, 
tc that the ſaid C. and his pledges of proſecuting ſhould be 


« cauſe to be returned the cattle aforeſaid to the ſaid E. 
* without delay; and the ſame at the complaint of the 


2 


« taken and unjuſtly detained, as it was ſaid ; and that you 


be there ready to proceed in the ſaid plaint, as ſhould be 
4 6 5uſt; and that you ſhould have there the names of the 


4 levied or affirmed, and now . 6er e eee you 


4 ſhall ſee proper; our ſaid writ in that behalf heretofore | 


de as he ſays; and the ſame C. afterwards in our ſaid court 


e in mercy, and that the aforeſaid E. ſhould go thereupon 
<« without delay, and that he ſhould. have a return of the 
e cattle aforeſaid. Therefore we command you, that you 


&« aforeſaid 
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The Writ of ſecond Deliverance is to the following Effect: 


. George the Third, &e.—To the ſheriff of Bucks, greet- Writ of fond 
te ing: We command you, if C. D. ſhall make you ſecure of 4«liverance. 
e proſecuting his complaint, and alſo of returning the cattlilte | 
«which to E. F. lately in our court, before our jyſtices at 
« Wiftminſter, at a certain day now paſt, were adjudged by 


« the default of him the faid C. D. if a return thereof ſhall 


4. be adjudged, then the cattle to him the ſaid C. P. without 
, delay, you cauſe to be delivered, and put by ſureties and 
ec ſafe pledges the aforeſaid E. F. that he be before our 
e juſtices at Weſtminſter [the return], to anſwer the ſaid 


C. D. of the taking of the cattle aforeſaid, and that you 
«© have there the names of the pledges, &c. and this writ, 


.« Witneſs Sir James Eyre, knight, at Vęſimigſter, the 


＋ 


zn the 36th year of our reign?” 
Form of Writ of Nitbernam. 
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i aforeſaid C, you do not deliver without pur writ, which - 
i ſhall make expreſs mention of the aforeſaid. judgment; 

% and in what manner you ſhall execute this our precept, 

to us (or to our juſtices) at Ne. 

« minfler, on [a general return. day, all the proteedings being by - 
% originai]; and have you there this wr. Witneſs, & . 
4 on, & c. in the 36th year of our reign.” „ 


4 
1 * 


— : % 
N * — — 
— 
% — 
7 » 


t George the Third, &c,—To the ſheriff of Bucks, greet- writ of wither. = | 


« ing: Whereas E. F. was ſummoned to appear 12 . N 


“ court, before our juftices at Veſminſter, to anſwer 
„of a plea, wherefore he took the cattle of the ſaid C. and 
e unjuſtly detained the ſame + ſureties and pledges, as 
ce he ſays; and the ſame C. aft 


7 that he ſhould 


« writ, we commanded you, that you cauſed to be returned 


. & the cattle aforeſaid to the ſaid E. without day, and the 
t ſame at the complaint of the ſaid C. you ſhould not de- 
& liver without our writ, which of the aforeſaid judgment - 
. ſhould make expreſs mention, and in what manner you . 
„ ſhonld- have executed our ſaid precept you ſhould make 
dc manifeſt to our juſtices at Vgſtminſter, an [the 8 ed 
. f the retorno habendo] laſt paſt; on which day you 
ei turned to our ſaid juſtices at Wfminſter, that before the 
; a e of the aforeſaid writ, the cattle aforeſaid were 
* cloigned or conveyed away to places own to you 
5 ee es unknown 7 


erwards, in our ſame court, 
% made default in the ſame plea; whereupon it was then 
_« and there conſidered, that the ſame C. and his pledges of 
“ proſecution ſhould be OL, and that the ſaid E. 
- & ſhould. go thereupon without del 


et have a return of the cattle aforeſaid : whereupon, by our 
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Written au- 


1 ſure and ſafe 
„ our juſtices at ii minſter, on [the return-da Þ.to anſwer 

the contempt, as to the ſaid E. of the 

4 damages and injuries to him in that behalf done; and in 

e what manner 5 = 3 

. appear to our juſtices at inſter, at the aforeſaid re- 

1 — have 889 of the pledges, 1 
with this writ. Witneſs, &c. on, & c. us 5s in the | 


* |. thority todif- 


n LEVIN. 


8 the aforeſaid C. that he be before 
« ag well to us 
is our precept you ſhall execute make 
4 turn; and that 
* 5 71 52 lirth year" oy our ho | . Nd... 
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5 of the brate. in Replevin when the Pipes i 
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a) ID to make ſuch Diſtres, and & b kling 


| the ſame. 


(3B) How and when Replevin to be made, and of 


a ' the Replevin Bond, | 
el wi Of Removing the Suit into he Court a above 


the Proceedings there, 


4 Toh 


| 00 How to make. wen Dittres and a of deus the 2 


fame. 


The landlord himſelf, or any other bertel as his alli | 


by an authority from him in writing, oy 4 make the diſtreſs, 
- os warrant or authority - may, be in the following form. 
« To Mr, A, B., my bailiff, greeting, —Diſtrain the goods 


te and chattels of C. D. (che tenant), in the Houſe he now 


. dwells in (or on the premiſes in his poſſeſſion), ſituate in 
LY in the county of „„ pounds, 
10 being one year's rent, due to me for the ſame at Chriſtmas- 


ve day laſt, and for your o doing, this ay be your ſufficient 


o 


. Warrant and Nr Dated s i vr | 

66 1 | of Hy 
ear e i e pls th. e fo 
** | 410 * &7 4198 155 EEE by, 
a... „„ Being 


co xv iy 


e. the abs C. fo/that the catile aforeſaid to the feld E. you 
, could not cauſe to be returned, as by the faid writ you 
«© was commanded ; Therefore' we command you, that of 
«the cattle before taken in withernam, you take and deliver 
_ *© to him the ſaid E. to be held by him, until the ſaid cattle, 
5 before taken, 8 can cauſe to be returned; and put by 


„„. a a 7a 
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„ tec mo pond 
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Tm x29 
Being legs e autherived to diftrain;? u enter on the pre- 1 — 


aniſes, and make a ſeizure of the diſtreſs. - If it be made in 


| 2 houſe, ſeize a chair or other piece bf, furgirars; and ſay, 

4 J ſeize this chair, in the name of all the goods in this 

et houſe, for the ſum of pounds, being one year's rent, 
Okriſtmas-day laſt, 

« by virtue of an authority from the ſaid J 8. for that pure 

46 poſe provided you diſtrain as bailiff). 1 


due to me (or to J. S. the landlord) at 


Then take an inventory of ſo many ok ag you judge | 
e 


will be ſufficient to cover the rent diſtrained for, and alſo t 


charges of the diſtreſs, Make a copy thereof, as follows: 
“ An * the ſeveral goods and chattels diſtrained The nan; 


t by me A. B day of in the year of 
'* our Lord in the houſes, out-houſes, ana 
* lands (as the cals is) of C. D. ſituate in in the 
« county of dy the authority and on the behalf of 


41 3 8. (provided you diſtrain as bailiff) for the ſum of | 
„Farc being one year's rent due to me, or to the 2 


8. (as the caſe is) at Chriſtmas · day laſt. 
c In the dwelling-houſe, two tables, twa chairs, tec. 0 


« In the barn, ſix hurdles, and ſo on.“. TER 


At che bottom of the en, fubſerits the flowing 
notice to the tenant; — 5 | 


« Mr. C. D. 


. Take notice, that I have this as Aitrained (or that as The notice to ; 
« hailiff to J. S. your landlvrd, I have this day diſtrained) the tenant. 5 


f on the premiſes . mentioned, the ſeyeral goods and 

5 chattels ſpecified in the above inventory, for the ſum of 
pounds, being one year's rent due to me (ox to 

. the ſaid J. S.) at Chriſtmas-day laſt, for the ſaid premiſes; 


and that unleſs you pay the 852 rent, with the charges of : 517 
« diſtraining for the ſame, within five days from the wy. >: 
6 ee the ſaid goods and chattels will be appraiſed and a 


fold accordin to Ow. Given under my hand, the 


8 5 A" | e ee 


1 l 6 W. Ty 


A true copy of the ave inventory and notice muſt either 


be given to the tenant himſelf, or left at his houſe, or if there 


be no houſe, on the moſt notorious place on the premiſes. And 
it is proper to have a perſon with you when you make the diſ- 
treſs, and alſo when you ſerve the inventory and notice, to exa- 


mine the ſame, and to atteſt the regularity of the proceedings. 


The goods may be removed immediately, and in the notice Of r 
ie tenant may be acquainted where they are removed; but 
OY is now moſt. uſual to put A man into Paten and let 


- 
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Lo cl them (a) 


VV which is on the ſixth day incluſive, after the 1 
Wen they may diſtreſs. made, i. e. goods diſtrained on the Saturday, may be 
be fell. removed and ſold on the Thurſday afternoon 9 
©, Wallace v. King and anether, 1 H. i I boo tur tn 
How, if further If the tenant require further time for the payment of the 
time required. rent, and the landlord chooſes to allow it, it is beſt to take 
; 2 memorandum in writing from the tenant z “ That he does 
£8 46 conſent that he ſhould continue in pelle on of his goods 
e « and chattels in his houſe (or upon the premifes) for ſuch 


e a time longer, you having agreed not to ſell them for thi MW 

WE. 0e time, and that ke will pay the expences of keeping poſſeſ. M 
e ſion.“ This memorandum prevents the landlord from 
" Agreement for being deemed a treſpaſſer, which, after the expiration of five 
that purpoſe. days, he otherwiſe would be, and might have an action of treſ- 
5 paſs brought againſt him for ſtaying longer upon the premiſes, 
How to ſearch If there is no allowance of, or agreement for, "dl an time, 
bor replevinand ſearch at the expiration of the five days at the ſheriff's office 
- proceed to ſale. to fee if the goods have been replevied z' if not, and the rent 
aan charges ſtill remain unpaid, ſend for a — and 
two ſwarn appraiſers, Who having viewed the goods, the 


. 


1 ” 1 1 
ae. md neon end o. ie. roma. + 8 


| former muſt adminiſter to the latter the following oath :* wh 
-  Appraiſersoath. ( You, and each of you, ſhall well and truly appraiſe. the 1 
„ . goods and chattels mentioned in this inventory holding it 
| « in his hand), according to the beſt of your judgment. 80 
d or ont dT 
© ©. _, Then indorſe on the inventory the following 
Memorandum e Memorandum; that on ts - - day of in the 
thereof. ov e of our Lord . „ of, Ke. and C. D. of, 
| 66 | ag two ſworn appraiſers, were ſworn upon the Holy 
% Evangeliſts, by me J. K, of, &, conſtable, well and truly 
4e to appraiſe the goods and chattels mentioned in this in- 7 
* yentory, according to tha beſt of their judgment. 
TTT | 
«Preſent at the time J. K. conſtable,” | 
0 eee nitarnnhs vo, aw BY 
. A. B. and C. D. as 18 | W | 
4 above, and witneſs _ 
OG, 2 TT 
| LOS 
e 


* By the common law a diſtrefs was merely a pl:dge, and could not be ſold 
but to protect landlords in the recovery of their rent, the ſtatute 2 W. & M. 
108. 5, 2. authorizes, the ſale of goods diſtrained for rent, after five days 

from the making of the diſtreſs, . — e e ae 
It ſhould be a conſtable of the himdred, parith, or place where ſuch chſtreſs 
en, and not one out of the diſtrict. Mallace v. King, 1 e * . 
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After the appraiſers have valued the gd 


in the year of our Lord 


| uh og or on the caſe, 
real; 


Wallace v. King, I H. Blac. 13. 


indorſement on the inventory as followw s 
age * ᷑'fkö!!ß;ß F 

e We, the above named A. B. oa D. being ſworn Appraiſements. 

4 upon the Holy Evangeliſts, by J. K. the conſtable above 
# named, well and truly to appraiſe the goods and chattels 

mentioned in this inventory, according. to the beſt of our 


4 judgment; and, having viewed the ſaid goods and chattelss 
do appraiſe and value the ſame at the ſum ok 


% pounds. As. witneſs our hands the day of 6 {ls HR 050 3 


T . 
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When the goods are thus valued, it is uſual for the aj . How diſpofed 
praiſers to bay them at their own. valuation, and u receipt - 
ab the bottom of the inventory, witneſſed by the conſtable, | 
is'ufually held a diſcharge.” But if the diſtreſs be of con- 
fiderable value, it is much more adviſible to have a proper 2 
bargain and, le between the landlord, the conſtable, e 
appraiſer, and the purchaſer. e e ee ee, 

The goods 51 diſpoſed of, deduct the rent in arrear, 


£ 


\ and all reaſoyabſe charges attending the diſtreſs, and return 


the overplus (f i | Ge at 
If the produce is not ſafficient to cover the demand, you | 
- Formerly the Teaſt irregularity in the above proceedings in How if any ir- 


making a diſtreſs, would” make the parties. treſpaſſers ab regulariey 


initio; but now by the ſtatute 11 Geo. 2. C. 19, it is other- 


* 


r the ſpecia 


4 7 


wiſe, and; the party aggrieved (hall only have his action of | 
| 44 


| damage ſuſtained by 
5% r 1 


4 * 


JJ A ooo oa Ros, | 
Trover, therefore, will not lie for taking goods under a What a&ions 
ſtreſs, though there might have been, ſome irtegularity, Wir. 
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the Replevin 0 
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If the tenant means to replevy, he muſt, within five days How to be te- 


after notice of the diſtreſs, take with him two houſekeepers plevied. 


ling in the city or county where the diſtreſs was made, and 
go to the ſheriff*s-office of ſuch city or county, where he 


muſt enter into a bond with the two houſekeepers, as ſure- 


ties in double the value of the goods diftrained, according to 


the ſtatute 11 Geo. 2. hereafter mentioned; upon this the 


ſheriff will direct a precept to one of his bailiffs, and the 


Wn poſſeſſion 


3 5 q 
{ * 
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eben of _ ance will be reſtored to the tenant to. abide | BD 
the event of the ſuit in replevin. See ante, Sec. ii. (A). : ( 
| What — It has been obſerved, Sec. ii. (A), that upon making re- 
9 85 plevin, two kinds of ſureties were at common law taken by 
85 © the ſheriff, : viz. for proſecuting the ſuit, and for returning 
© . the goods if a return were awarded. The firſt were merel | 
wo a. ines, or Paws Doe and Richard Roe), but the ſecond ſhould | WW; 
. be real re ſible perſons. 1 | 5 
Of the fat. 5 "Sheriffs, - however gradually [became dert in their 
1 Geo. a. and duty, and often neglected takin eſe pledges pro re- 
5 Sen —.— hbabendo ; or if any were 5 eng for the moſt part | 
they were found to be indigent and - -irreſponſible people = 
the ſtat, of 11 Geb. 2. c. 19. f. 23. for the roy curing WM 
...__. the payment of rents, and preventing frauds b tenauts, 
812 - ,,, enacts, © That to prevent vexatious re levins of. diſtreſſes 8 
5 taken rent, all ſheriffs and other ors: having autho- 
0 rity to grant replevins, may and ſhall, in every levin of 
es diſtreſs for rent, take, in their own names, from the 
' plaintiff, and two' reſponſible perſons as ſureties, a bond 
&« in double the value of the goods diſtrained, (ſuch value to be 
8 . aſcertained by the oath of one or more credible witneſs or . 
8 e pets not intereſted in the goods or diſtreſs, which 
r oath the perſon granting ſuch replevin is hereby autho- W 


. xized and required to adminiſter,) and conditioned fot p 
e proſecuting the ſuit with effect and without delay, and for 0 
Audi returning the goods and chattels diſtrained, in caſe 4 C 
. * return ſhall be awarded before any deliverance be made of | 
))) ET TOY, 6 TOO & 
Ot the agen - And for the further protection of landlords, and by way | 
ment of bond. of putting the remedy into their own hands, it is alſo ordered t 
by, the fame ſtatute, That ſuch ſheriff, or other officer as a 
s aforeſaid, taking any ſuch bond, ſhall, at the requeſt and t 
. coſts of the avowant, or perſon making conuſance, aſſign „ 
d ſuch bond to the avowment or perſon aforeſaid, by indorſing « 
« the ſame, and atteſting it under his hand and ſeal, in the 


c« „ preſence of two or more credible witneſſes ; which may f 
done without any ſtamp, provided the aſſignment, fo | 
* indorſed, be duly ſtamped before any action be brought IN - f 


« thereon; and if the bond ſo taken and aſſigned be for- > = 
_ « feited the. avowant, or the perſon 5 1 . conuſance, . 
8 ma bring an action, and recover there ig 0w0n name: P 
x | | 35 9 the court, where ſuch an action ſhall be brought, 
Bam « may, by a rule of the ſame court, give ſuch relief tothe 2 
5 « parties, upon ſuch bond, as may be agreeable. to juſtice * 
« and reaſon; and ſuch rule ſhall have the nature and effet KM 
« 5 a e to ſuch bond.” 8 T 
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the party has a double remedy, viz. againſt the ſheriff, and 


* 5 
# ; 
252 


OY 


CO ET 


© of removing the Suit — Proceeding in c 
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This! is A; in the ſame 17 7 28 3 the Altre was not 
for rent. See ante, Sec, i 11.-( 5 „(D), (E), (F). So are the 
proceedings except in caſes o s or ail the e f | 
which 1580 1 e c fi | e 
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1 Scrion IV. 4798 Tos 
Cl the Remety i in caſe of inſufficient Pledges, whether , 
5 Deere Nee, e © + ono ue 
(a) By Adion againſt as Sheriff. RE ler | 


(B) By Scire Facias againſt the N 


(CY). By. Proceeding c on me Keplenis Bond. e 


00 Of the Remedy by: Action l che Sheriff. (a) 


The ſheriff upon making replevin i is compelled to take Sheriff wk 
pledges, and they muſt be ſufficient pledges, or an action e bond. 
on the caſe will lie againſt him; but the court will not pro- 
ceed in a ſummary way, by granting an attachment againſt 
the ſheriff for rejecting to take a 1 bond. R. v. Li. 


2 D. & E. 617. 


But in caſe pledges are taken, and they prove ;fallcient, The remedy, if 
— 
againſt the bail: againſt the ſheriff by action, and againſt ab 


the bail, if the diſtreſs was not for rent, by /cire Vacias; if 
for rent, either by /cire faciac, or upon the replevin bonds: 
aſſigned according to the ſtatute. 

The pledges taken by the ſheriff when the diſtreſs'is not What ain 
for rent, are according to the ſtatute of Weſtm. 2., and my - — 
be by bond, and that too of the plaintiff himſelf on! of p 
- for one is enough if 1.7 e e the ſtatute uſes. Y 
word pledges. Gilb. Dict. 68. 

But the ſheriff cannot _ money or cattle as a pawn or 

pledge. Cro. Car. 322. Moyſer v. Gray. 

The pledges taken when the diſtreſs is for. rent, are What, if for + | 
governed by ſtat, 11 Geo. 2. ce. 19., and muſt be by bond bent. 
with two ſureties, and ought to be at leaſt i in double al 
value of the goods diſtrained. ' 5 

The ſheriff, the under-ſheriff, and the replevin clad are Who are an- 
all anſwerable to the defendant in Wen for . ſufficiency ur ee Wo; 


ſufficient 
0 e 


5 hai the re. 


i 
1 
| 
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8 Whether party. Zut in- the caſe of Richards v. Atm, 2 Blac. 1220, after 
„ and an ehbignment returned, the court 
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. uy: _ 11 Geo, 2 it ny not be Res to give in this place. 
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The general comedy is by action againſt the ſheriff only, | 
medy, in which action ſome Ae. muſt be given A, the plaintiff 
1 the infafficiency of the pledges; bile very flight evidence 


is ſufficient to * the 1 robf on the ſheriff, or the füreties 


are khown to him, and he is to take Gare that they are ſuf. 
| ficient, Sawriders v. Darling, Trin. 10'Geo, 3. 2 Crom. 229. 
This action againſt the ſheriff will lie without any /cire 
Facias, previouſly fued out int the bail. Faitiſon v. Prime, 
Hil. 13 Geo. 2. : 


can. be relieved jud ent pro Fetor: 
wor N . ation made a rule againſt the ſheriff, under-ſheriff, and 
replevin, to pay the defendant 57/.. 155. the amount of the 
verdict in replevin, (damages and cc Y e. ni with the 

_ coſts of the application. 
Much dou ubt has been ethane: as to the quantiam of 
damages which the plaintiff pught to recover in an action 


upon the caſe againſt the ſheriff, for taking inſufficient 


_ pledges; and by the lateſt-determinations the two courts flil 
differ upon it. 

In the King's Bench it is held, that: the plaintiff, bunt 
© recover beyond the value of the diſtreſs. The argument is, 
that the duty of the ſheriff, as preſcribed by the act, is to 

take a bond for proſecuting the ſuit, and for a return 'of the 
_ goods, if a return ſhall be awarded. The bond therefore 
would be ſatisfied by returning the goods taken. If ſo, 


i thke value of thoſe goods ſeems to be the true meaſure of 
Reaſon of their damages to be given in the action. That by the ſtat. 
decido. Weſt. 2. it is ſpecifically mentioned, that if any take pledges 


otherwiſe, he ſhall anſwer for the price of the beaſts. And 


I that the 11 Geo. 2. does not dee the een e Rnny 


in this reſſ pect. 
But in the Common Pleas, the direct contrary is holden, 
and there the plaintiff may recover the amount of his rent, 


his coſts in the replevin ſuit, the value of the goods, and 


whatever other damages the jury may give him, even beyond 
the penalty of the replevin bond, i. e. more _ p the 

value of the goods diſtrained. 
Reaſon of their As the court, in giving Ju ment in this: tale; were-aware 
enen of the contrary determination in the King's Bench, they 
| thought proper to give their reaſons for differing in opinion, 
and to enter fully into the law of the ſubject; which as it 
may be explanatory of this doctrine of pledges, and of the 
alteration made in the common law by the ſtatutes, Weſt. 2. 
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At common law the ſheriff, on delivering the goods, took 
pledges to proſecute; who were to anſwer the amercement, 

| By the ſtar. Weſt. 2. He who delivered the goods, 
was alſo to take pledges for the return of the beaſts or the 


an - 


« price of them; andvit appears from 2 Inſt. 340. That 
4 if he took inſufficient pledges, they were no pledges within 
tt that ſtatute, and the ſheriff was charged by it as if he had 
te taken no pledges at all.” At that time then the ſheriff 


was Hable to anſwer the value of the goods. Frem thence 
don to the 21 Hen. 8. there could be no queſtion as to 
coſts, as there were no colts given to the avowant, before te 


paſſing of the ſtat. 21, H. 8. c. 19. But it appears from 
2 Inſt, 10% and 341, that after judgment of return irre- 


pleviſable, the lord or avowant was not bound to return a 
_ cattle,: unleſs not only the arrearages of rent were tendered, - 
but alfo © all that was done upon the judg | 
25 Thus the law ſtood till the act 11 Geo. 2. c. 19, was 
made; thè laſt ſection of which was to remedy the miſchiefs 


ent in avowry.“ 


% 


and judgment muſt be entered up to the extent of it; but in 
the ſame ſection there is an equitable juriſdiction given to 


the court, to qualify the penalty by giving ſuch relief to the 


parties upon the bond, as may be agreeable to juſtice and 


reaſon, by rule of | court, which. ſhall have the nature and 
effect of a defeaſance to the bond. This made a material 
alteration in the law with reſpect to the relief which the 


of yexatious proceedings in replerin. In this ſection alſo, 
the caſe is ſuppoſed that the bond which is the additional 
ſecurity might be forfeited. If ſo, the penalty is a debt, 


Hiſtory and 
origin of the 


pledges, and ot 


the alterations +» 
__—— the 
ſtat. Weſt: 2. 


and 11 Geo. 2. 


landlord has, where the replevin is vexatious : as the judg- _ 


the proceeding : there would be no equity, it would not be 
«. agreeable to juſtice and reaſon,” unleſs the whole were 


covered. If, therefore an action were brought on the ſecu- 
rity given by the ſtatute, the party would be entitled to the 


whole. The only queſtion then is, how far he ſhall be en- 


titled where he does not proceed upon the ſtatute. In 
Prowſe,y, Pattiſon, (Bul. Ni. Pri. Go.) it was decided after 


great doubt that an action on the caſe would lie. What 


then is the meaſure of damages in an action on the caſe 
agent an officer, for neglecting the duties of his office? 


What has the plaintiff loſt by the neglect? This is a 
culpable neglect, not merely a ſimple non-feaſance, and 


muſt have been accompanied with a bad intention. The 
rule then muſt depend upon what damages the party hag 


ſuſtained. The great doubt we have had, has been, he- 


ther we could go beyond the penalty of the bond. But : 
ö „„ | 


this 


, 


ment is for the whole penalty, it muſt cover, according to the 
' " equitable juriſdiction. of the court, all that has been loſt by 


% 3 


If the plaint has never been removed, defendant may ſign 
a non pros in the court below, and have a precept in the nature. 
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this is the ſame ſort of queſtion, as whether an action on 
the caſe would lie; and there is no rule which ſays, that in 
nan action on the caſe for an injury accompanied with a bad 
intent, leſs ſhall be recovered than the whole damages 
ſuſtained. The verdict therefore muſt be entered for the 
whole ſum found by the jury. Concannon v. Lethbridge, 


Fg 


555 + 


(B) Of the Remedy by Sci. fa. againſt the Pledges, 


Another remedy which the defendant in replevin has, if 
the plaintiff does f 


b make a return of the goods, when a 
return has been awarded, is, by ſeire facias againſt the 


pledges. Before a ſcire facias iſſues, a writ pro retorno ha- 
. 'bendo muſt have been ſued out, and an e/ongata or eloignment 
be returned by the ſheriff. After which, if the names of 


the pledges be not known, an application may be made to the 


kraoeplevin clerk, and if he refuſes or delays to tell them, the 
court on motion will make a rule upon him for that purpoſe. 


2 Blac. 1220. 


ee, ener, 


VN. B. The two remedies above-mentioned are uſed where 


Woo is entitled 
+4 W the aſſign. 
ment. . 


the diſtreſs is not for rent, as well as when it is, 
N TE. „„ TS” 1 - 1 14.2) "Way" | 15 . I, 


e) Of the Remedy on the Replevin Bond. 


The uſual remedy where the diſtreſs is for rent, and a re- 


plevin bond is entered into, according to 11 Geo. 2. is by 
taking an aſſignment of the replevin bond, and bringing 


nan action thereon, againſt the pledges in defendant's on 


0 


name. ; 


©» By the ſtatute, the ſheriff 1s ordered, at the requeſt and 


coſts of the avowant, or perſon making conuſance, to make 
ſuch aſſignment. See ante (B): OTE. 


By the above words it might ſeem as if the defendant muſt 


firſt avow or make conuſance, to entitle himſelf to an 


aſſignment of the bond: but there is no occaſion for either; 
and even if the plaintiff in replevin does not appear at the 
county-court, according to the condition of the replevin 
bond; and although no ſteps are taken in the court below, 


nor the proceedings removed into the ſuperior court, yet the 
defendant may demand ſuch aſſignment, and may ſue in the 
court above as aſſignee of the ſheriff, averring in his declar- 


ation, that plaintiff did not appear at the next opera. on? 
EE Oe eee 
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| cog. proſecute according to the condition of the bond. Dir 5 22 5 
v. Freeman, 5 D. & E. 195. 


is the ſame as on bail bond, which fee Vol. 1. Ch. iy. thereon. 
ee . e 5 


. (A) When the Diſtreſs | is for Rent, under the Sta- 5 


00 When the Diſt is for we under the 80. „ "rae 3 


; declare or proceed therein; 3 or if the cauſe has been removed 


does not declare or proceed therein; the defendant may 


execute a writ of inquiry of damages, which is the better 700 
- writ: may be ſuperſeded by the plaintiff's ſuing out a writ of 


17 Car. 2. c. 7. an act for the more ſpeedy and effetual - 
Proceeding upon diſtreſſes and avowries for RENTS, reciting, If plaintiff be 


“ rents, is by diſtrefles upon the lands chargeable therewith; 
and yet nevertheleſs, by reaſon of the intricate and dilatory 
Pe proceedings upon replevin, that remedy is become i r. 
Bk feftual : It is enatted, *« That whenſoever any plaintiff Svegeſtion to | 
e in replevin ſhall be nonſuit before iſſue joined, in any ſuit de made. 
of replevin by plaint or Writ lawfully returned, removed, 
© or depending in any of =Y king's courts at Weſtminſter, 5 


f 


The bond may be aſſigned e days exchutire after the When affign- 


| | ment to he 
time limited therein for plaintiff to proſecute V 


The mode of aſſigning and proceeding on replevin bond the proceedings 


Sec. . 
The en watt be brought. i in the dame court in Which 


the refals is returnable. __ 
To what amount plaintiff in the action is entitled to re- To what 


2 an. ount da- 
cover in the courts of K. B. and C. . ſee above in this mages may be. 


15 „„ Srcrꝛen 1 


2 10 Non Pros, "Nonfuit, Verdif, 404 1 


tute 17 Car. 2 


(B) When the Diſtreſs is not r Rene, or not x under W 
7 the Stücke . „ 


tute 17 Car. 2. e 


11 the 0 * been removed into the ſuperior court 1 gra 1 Car. 2. 
the plaintiff, and after the defendant has appeared he does not 


by the defendant, and a rule being ſerved on the plaintiff, he 


fign a non pros, enter up judgment pro retorno habendo ; and 
if the original di iftreſs was made for rent, he may proceed to 


way than taking out a writ pro retorno habendos becauſe that 


fecond deliverance,” as was ſeen before. For by the ſtatute 


that “ Foraſmuch as the ordinary remedy for arrearages of nonſuit before 
iſſue joined. 
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7 - chat the defendant making a ſuggeſtion, in nature of an 
4 ayowry of conuſante for ſuch rent, to afcertain'the coutt 
OO TS of the cauſe of diſtreſs, the court upon his prayer ſhall 5 
A writofin- « award a writ to the ſheriff of the county where the 
uin to inue, 44 diſtreſs was taken, or inquire by the oaths of twelve good 
18 et, and lawful men of his bailiwick, touching the ſum in ar- 
cc xear at the time of ſuch diſtreſs taken, and the value of 
e the goods or cattle diſtrained: and thereupon notice of 
. fifteen days ſhall be given to the plaintiff, or his attorney, 
. nin court, of the fitting of ſuch inquiry: and thereupon the 
4 ſheriff ſhall inquire of the truth of the matters contained 
| « in ſuch writ, by the oaths of twelve good and lawful men 
ec of his county: and upon the oath of ſuch inquiſition, the 
« defendant ſhall have judgment to recover againſt the 
« plaintiff the arrearages of ſuch rent, in caſe the goods or 
5 5 3 cattle diſtrained ſhall amount unto that value: and in 
44 caſe they ſhall not amount to that value, then ſo, much as 
the value of the ſaid goods and cattle ſo diſtrained ſhall 
and execution © amount.unto, together with his full coſts of fuit : and ſhall 
dns f. fa. or 4 have execution thereupon by Meri facias or elegit, or other- 
lest. te wiſe, as the law ſhall require. And in caſe ſuch plaintif 
If nonſuit after © ſhall be nonſuit after conuſance or avowry made, and iſſue 
K 5-02 ge prey « joined, or if the verdict ſhall be given againſt ſuch plain- 
die, jury to tiff, then the jurors thut are impannelled, or returned to inquire 
aſſeſs, &. © of ſuch iſſue, ſhall, at the prayer of the defendant, inquire 
«© concerning the ſum of the arrears, and the value of the 
« goods or cattle diſtrained: and thereupon the avowant, 
e or he that makes conuſance, ſhall have judgment for ſuch 
% arrearages, or ſo much thereof as the goods or cattle 
« diſtrained amount unto, together with his full coſts, and 
„ ſhall have execution for the ſame by fieri facias or elegit, 
o or otherwiſe as the law ſhall Wes” NT 
How on de- Se.3, gives the like remedy to the avowwant, &c. upon 
murder. a judgment given for him upon demurrer. 4 
Party may di. And /ef. g. enacts, “ That in all caſes aforeſaid, where 
wan again, if « the value of the cattle diſtrained as aforeſaid ſhall not be 
1 eee not e found to be the full value of the arrears diſtrained for, 
= | ec that the party to whom ſuch arrears: were due, his exe- 
« cutors or adminiſtrators, may, from time to time, diſtrain 


again for the reſidue of the ſaid arrears.” EF CA 
By the above ftatute, in cafe of a nonſuit or nor pros be- 
fore iſſue joined, defendant may enter a ſuggeſtion upon the 
record, in the nature of an avowry or conuſance, and there- 
upon ſue out a writ of inquiry; but in caſe of a nonfuit at 
_ © the trial, or of a verdict for defendant, the jury at the trial 
muſt inquire of the rent in arrear, and the value of the goods 
diſtrained. e = | 2 1 


ceeding 
for the avowant to recover his damages, and that the plain- 
tiff ſhould keep his cattle notwithitanding the courſe of 


. 


bee va ” 'REPLEVIN. 


If. they omit to make ſach inquiry, no other jury can 1 | 


, wards make itz no writ of inquiry therefore can b che 4. 
t 


defendant cannot enter his judgment according to 5 
tute, and proceed to execution by.. fa, or ca,,/a., but 5 {th 


xeſort to his common law judgment, and ſue out his writ pra 


 xetarno. hahendo. Tucket v. Stephens, Carth. 362, 1 Lev. 255. 


See alſo ante, Ch. XIV. Sec. i. (B. 1). 
And this, if the jury omit to inquire either of the rent or 


che value of the goods, for they muſt aſſeſs both; the ſtatute | 


muſt be ſtrictiy complied with. 
But this is only in caſes of rent within the Ratute x for 


"other caſes of nonſuit, ſee poſt ( 


If the plaintiff become 8 the defendant is not 


- bound to take his remedy under the ſtatute, but has his op- 


tion either to proceed by writ of inquiry under it, or bring 
his action againſt the plaintiff and his ſureties on the reple- 


ein bond. Waterman v. Yea, 2 Wilſ. 4. | 
Nor does the ſtatute take away or alter the jodgment at 
| common law, it only gives a further remedy to the auowant. 


80 that after. a non pros, plaintiff may ſtill enter his judg- 
ment pro retorna ;- but it is better to make a ſuggeſtion, and 
proceed by writ of inquiry; becauſe, if plaintiff ſue dut a 


writ of ſecond deliverance, it will operate as a  ſuper/edeas wr” 
the retorno habends, but not to the writ of i INqUEP- Cooper v. LE 
 Sherbrook, Bar. 426; 2 Wilſ. 116. ; 
For by this . the legiſlature ien that the pro- 

bo writ of inquiry, fi. fa. and elegit ſhould be final 


awarding a retorno habends, which is the right judgment, 


aud it is (till e up as before the ſtatute- 3 WM; AE 


Carth. 253. | 
If the plaintiff i is nonſuited for want of an en a dee 


0 claration, if it was through any cauſe that would have enti- 
tled him to a writ of /econd deliverance, as ſickneſs of the 
perſon employed, &c. the court will order the defendant to 

accept of a declaration on payment of coſts : otherwiſe, 

the plaintiff would be remedileſs, the writ of ſecond deliver- 

' once being ben away by the (Gan 2. in caſes of rent. ; 
N Vent. 64. 8 


Where the judgment is for defendant after verdict, if the 


jury have not inquired at the trial as the ſtatute directs, it 
mulſlt be entered up, as has been before obſerved, as a com- 
mon law judgment, pro retorno habendo, 


- 


In what caſes 
plaintiff will be 
let in after non- 
ak: 45 


if verdi& for 
defendant, how 2 
the judgment 


But if the jury have aſſeſſed damages, but noe the amount 


of the rent, & c. it may be entered as a judgment under che 
20 H. 8. c. * Go v. N. 4 D. & E. . 
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Form of ſug- 
eſtion in pa- 


Aue oſ cogni- 


7 


c at the pariſh of | 
#6 there called the ſtable; and that he took the ſame as bai- 


* 2 
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Form of Entry of a Suggeſtion in the Nature of a Coge 


nizance. 


* Bucks, to wit.—E. F. was ſummoned to anſwer C. D. 
« in a plea, wherefore he took the cattle, goods, and chat- 
te tels of the ſaid C., and unjuſtly detained the ſame again(t 
« oages and pledges, &c.z and whereupon the ſaid E. offered 


% himſelf in court here, in his own proper perſon, on the 
„% day of againſt the ſaid C. in the plea | 


et iforefaid” and the ſaid C. came not, but made default: 
6 Therefore it is conſidered, that the ſaid C. and his pledges 


4. for proſecuting be in merey, and that the ſaid E. go 


« thereof without day, and have a return of the ſaid cattle, 
« goods, and chattels, &.; and thereupon the ſaid KE. ſays, 
« that he the ſaid E. took the faid cattle, goods, and chattels 
4 of the ſaid C., for the taking whereof he was ſummoned 
ct to appear in the ſaid court of our ſaid lord the king of the 
'«. bench at eters ts to anſwer to the ſaid C. as aforeſaid, 
in the ſaid county, in a certain place 
# Bf of J. A., for that the ſaid C. at the time of the taking 
« the ſaid cattle, goods, and chattels, and for the ſpace of 
«two years and three quarters of a year, ended at and upon 


„ the day of - | | and from thence until the 
| uo time of the taking of the ſaid cattle, goods, and chattels, 


« held and enjoyed the ſaid ſtable, with the appurtenances, 
« amongſt other things, as tenant thereof to the ſaid J. A, 


4 at and under the yearly rent of twelve pounds, payable 


& quarterly; and becauſe the ſum of thirty-three pounds, 


of the yearly rent aforeſaid, for two years and three quare | 


6 ters of another year, ending at and upon the fad 
te day of in the ſaid year of our Lord 1996, on 
fe that day in that year, and at the time of taking the ſaid | 
1 cattle, goods, and chattels, were in arrearand unpaid, he 


2 
$6 } 
4 : 
7 * 
y 
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— 


1 3 


« ſheriff of Bucks, greeting: 
% moned to appear in our court of the bench, before our 


1 juſtices at Weſtminſter, to anſwer unto C. D. of a lea, 
% wherefore he took the cattle, goods, and chattels of the 
1 fſaid C., and unjuſtly*detained the ſame 0 gages and 
64 pledges, until, &c. and the ſaid E. F. o 

court, before our juſtices at Weſtminſter, in his own-pro- 


bes va - REPLEVIN,/ 


i the (aid E., as bailif of the aid 1. took the ſaid-:catile;, 


183 


2 i«/ goods, and chattels, for and in the name of a diſtreſs for 


the ſaid rent ſo due in arrear, and owing from the ſaid C. 


41 to the ſaid J. as aforeſaid : and the ſaid E., according to 
the form of the ſtatute in ſuch caſe made atid provided, 


« prays 4 writ of our lord the king to be directed to the 
« ſheriff of Bucks, to inquire of the ſum in arrear of the 


« rent aforeſaid, and of the value of the cattle; goods, and 


'« chattels aforeſaid ; and it is granted to him. Wherefore 


4 the ſheriff is commanded, that, by the oath of twelve good 
d and lawful men of his bailiwick, he diligently inquire how 
« much rent was in arrear and due to the ſaid J. at time of 


« the taking of the cattle, goods, and chattels aforeſaid, and 


7 « how much the ſaid cattle, goods, and chattels ſo erf in 


« the name of a diſtreſs as aforeſaid were worth, according 


«to the true value thereof; and the inqwißtion which he 
e ſhall thereupon take, let him make appear here on (the 


« return day), under his ſeal and the ſeals of thoſe by whoſe . 


72 «oath he ſhall take the ſaid inquilition,” &e. 5 
Upon entering the above ſuggeſtion on a roll, the defend- 


ant may then ſue out his writ of inquiry, which i is to the 
following effect: 


« George the Third, by the e grace of God, e. To the 
hereas E. F. was lately ſum- 


40 per perſon, on the day of 1 . againſt the 


& ſaid E. and his pledges ſhould be in merey; and that the 


. faid E. ſhould go thereof without day, and have a return 
of the ſaid cattle, goods, and chattels. And thereupon it 
“ hath been ſuggeſted to us in our ſaid court, before our ſaid 


«juſtices at Weſtminfter aforeſaid, by the ſaid E., that he the 


C ſaid E. took the ſaid cattle, goods, and chattels of the ſaid 
1 C., for the taking whereof he was ſummoned to appear in 

e our ſaid court of the bench, before our ſaid juſtices at 
„ Weſtminſter aforeſaid, to anſwer the ſaid C. D. as afore- 


Writ of inquiry. 


red himſelf in 


_« ſaid C. in the plea aforeſaid : and the ſaid C. came not, 
tte but made default: Therefore it was conſidered that the 


« ſaid, at the pariſh of O. in the ſaid county, in a certain 


& place there called the ſtable, and that he took the ſame 
e ag bailiff of J. A.; for that the ſaid C. for the fpace of 
_ © two years and three N of another year, ending at 
« td ee af ot" 57 e | 


N 4. 50 . | > 66 Lox 


— - . ; 
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Lord 1796, and from thence until and at the time of 
4 taking of the ſaid cattle, goods, and chattels, held and 
- - .& enjoyed the ſaid ſtable, with the appurtenances, among 
J other things, as tenant thereof to the ſaid J., at and under 
e the yearly rent of twelve pounds, payable quarterly; and 
t becauſe the ſum of thirty-three. pounds of the yearly. rent 
et aforeſaid, for two years and three quarters of another year, 
| 4 ending at and upon the ſaid day of in the 
5 % year of our Lord 1796, on that day in that year, and at 
N e the time of taking the ſaid cattle, goods, and chattels, 
: «were in arrear, and unpaid to the ſaid J., he the ſaid E., 
u as bailiff of the ſaid J., took the ſaid cattle, goods, and 
t chattels, for and in the name of a diſtreſs for the ſaid rent 
: - ſo due in arrear, and owing from the ſaid C. to the ſaid ]. 
5 . as aſoreſaid: and the ſaid E., according to the form of 
40 the ſtatute in ſuch caſe made and provided, prayed our 
„ writ-to be directed to you, to inquire of the ſum in arrear 
« of the rent aforeſaid, and of the value of the cattle, goods, 
$f and chattels aforeſaid, Therefore we command you, that 
% according to the form of the ſtatute in that caſe made and 
. & provided, you diligently; inquire, by the oath of twelve 
te good and lawful men of your county, how much of the 
ge yearly rent aforeſaid, at the time of taking the ſaid cattle, 
& goods, and chattels, were in arrear and unpaid ; and how 
» much the ſaid cattle, goods, and chattels taken as afore- 
F ſaid were worth, according to the-true value of the ſame z 
sand the inquiſition which you ſhall thereupon: make, you 


* 


| 1 : Fe ſhall certify to our juſtices at Weſtminſter on [he return] 
„„ * under yhur ſeal, and the ſeals of thoſe by whoſe oath 
| 7 55 % you ſhall take that inquiſition; and have you there the 


names of thoſe by whoſe oath you ſhall take that inquiſi- 
Oh e tion, and this writ. Witneſs Sir James Eyre, knight, at | 
«© Weftminfter, the da of in the thirty-fixth 

| X year of. our reign,” FFF FVüCVWu: 


rr 5; 1.2 Bags 


(B) (B) Of the Verdict and Judgment in Caſes not 

& „„ o A Scots hl 
T We haye hitherto only treated of the judgment and exe - 

 _  gution in caſes of rent, pnder the ſtatute of 17 Car. 2. it re- 
mains to ſhew what the judgment is when the diſtreſs is not 
5 ſior rent, or defendant does not proceed under that ſtatute. 
| . Ofplaintif®'s |. At common law, (eyen beforę the ſtatute of Glouceſter,) the 
— Eomagesand plaintiff in replevin could recover damages, and by that 
Of defendanes, itatute his coſts. But the ayowant ar- defendant in re- 
„ PpPflevin uns entitled to neither fill che 7 Hen 8, 0. 4. 
WWW 


<= 
— —— — — — — ͤ 1Xäĩũãä•⁴:• 


1 * 
Fee 


8 which gives damages and coſts to every avowant, and ta 
1 every perſon making conuſance, or juſtifying as bailiff in 
+ replevin, for any. rent, cuſtom, or ſervice, if his ayvowry, - ENT 
er conuſance, or juſtification be found for him, or the plain - SEED 
nd tiff be otherwiſe barred, And by the ſtat, 21 Hen. 8. e 
t c. 19. it is enacted, © That every avowant, and every © 
ir, other perſon or perſons that make an avowry, juſtiſ s 
he 6“ cation, or conuſance, as bailiff or ſervant to any perſon | 
at « or perſons in any replegiare or ſecond deliverance, for 4 
ls, # rent, . cuftoms, ſervices, or for damages feaſant, or rent or e 
2.5 * rents upon any diſtreſs taken in any lands or tenements, if 
nd « the ſame avowry or conuſance, or juſtification, be found 
nt * for them, or the plaintiffs in the ſame nonſuit, or other= - 
J. „ wiſe barred, that then they ſhall recover their dzmages and 
of WF coſts againſt the ſaid plaintiffs, as the ſame'plaintiffs ſhould  / 
ür have done or had, if they had recovered in the replegiore, + +? 
ar „ or ſecond deliverance found againſt the defendants. 
s, Neither this ſtatute, nor the 43. Eliz. if the defendant game jury need 
at - ayows as overſeer for a diſtreſs for a poor rate], tie the in- not afleſs them. 
1d guiſition up to the /ame jury as are returned or impannelled, © 
ve as the 17 Car, 2 c. J. does. Salk. 95. „„ 
ne I therefore there is a verdict for the plaintif, the jury Row if be 
e, uſually aſſefs the damages. 2 Saund. 315. 2 » verditbeſir 
* Or the jury after verdict may be diſmiſſed, and damages Pan. 
— aſſeſſed by the juſtices, with the defendant's conſent. Te, 5 
1 Or if the jury do not aſſeſs the damages, and the goods, 4 Tx 
„ &e. ſnould be detained, the plaintiff may make a ſuggeſtion FR 
6 . thereof upon the roll, whereupon a writ ſhall go to inquire | 
th of the value of the cattle, &c. and damages; upon which 
he the plaintiff ſhall have judgment for both. Dewell v. Mar= 
iy all, 3 Wille 4442. V. rde | „ | 
at If there is a judgment for the plaintiff upon 2 relicta veri- How if judg- 
th . ficatiane, cognovit actionem, nil dicit, & c. or for want of a re- ment for plain» 
7, plication to his plea in bar to the avowry, or upon a de- NE 
— murrer, a brit of inquiry of damages ſhall be awarded. of defendant. 
Com. Dig. 5 vol. 303. e e Pope We og 

T3 Or at the requeſt of the plaintiff, by the aſſent of the de= ' 
5 e the juſtices may aſſeſs the damages without a writ 

c inquiry. BALE ZVV 8 . E 
0. But if ices is judgment for the plaintiff in replevin, quod _ 
oh adbuc detinet by default after appearance, there ſhall be a Ne: 
ot Jpecial wwrit of inquiry for the value of the goods or cattleand nk 
e. ame F. NB; 69.1, Co: ßͤlr. 8 x 
de . But where the taking was lawful, the damage ſhall be only 
at for the detainer, as where goods are taken damage feaſant, and 
Co uetained after amends tendered, F. N. B. 69. t. g. 5 
4. nie Epos FF. 


1 SE _ defendant Fyjt, defendant is entitled to his judgment pro retorno, and to 

17 > y default, c. . - 1 s 8 .. 4 : 8988 
120 a writ of inquiry to aſſeſs his damages and coſts; or if the 
defendant get a verdict, the jury may aſſeſs the damages, or 


| 
1 if they omit ſo to do, a writ of inquiry may go. 6 


Ot judgment The judgment after verdict for defendant need not ex. 


eee preſs the return to be irrepleviſable, becauſe now it neceſ- 

5 ſarily muſt be ſo, ſince the ſtatute Weſt. 2. ſee ante (D). 

5 I berefore a judgment in replevin, „that the defendants 
J have a return of the cattle, and recover their damages 
| s. and coſts aſſeſſed by the Jury,” &c. is good either as a 


the ſtatute 17 Car. 2. Gamon v. Jones, 4 D. & E. 5 10. 


dhe cattle;ſhe may have a capias in wvithernam, upon the re- 
ed Mn I ORG ITE 

Ot che tender But if the defendant has a judgment for a return irreple- 
deer Judgment. uſſable, if the owner of the (cattle or, goods tenders all that is 


& delivery for the goods. 2 Inſt. 107. 


” 


S8o if he tenders the whole upon the judgment, which is 
aſcertained upon the avowry, and is refuſed, he ſhalt have 
In avowry for damage feaſant, defendant had a verdict, 
and adjudged that he ſhall have a retorn. habend, for the cat. 


not to execute the retorn. habenl. 


reſtitution. the retorn. abend. and afterwards the coſts and damages are 
| paid, a writ / conſtare poterit lies upon ſuggeſting that the 


9 hn ease ac- the ſtat. 4 Ann. c. 16.; therefore, where ſome iſſues in the 
e eee repleyin are found for the plaintiff, which entitle him to 
#84 125. man and ſome for the defendant, the defendant muſt 


” 
; n 


_ * that the plaintiff had probable cauſe for pleading the mat- 
ters on Which thoſe iſſues are joined. Dedd v. Joddrell, 
„%% Haag 


* 


© Ofthe writ o But if for want of ſuch tender the ſheriff doth- execute 


lots, &c. are paid, and this is to redeliver the diſtreſs, and 
oe is called a zorzt of reftitution. Cro. Car. 162. 3 Salk. 54. 
Of the cofts of It is now ſettled that pleadings. in replevin are within 


# 
\ 
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* 


Ot judgment If plaintiff lets judgment go by default, or becomes non- 


judgment at common law, though the return be not adjudged 
iirrepleviſable, or as a judgment under 21 H. 8. c. 19. which 
1 85 entitles the defendants to damages and coſts, but not under 


Ot the capias lf the defendant, upon the judgment de retorno habendy, * 
in withernam. | ſye out a writ pro retorno habendo, and the ſheriff cannot find 


due on the judgment, and it is accepted, he ſhall have a writ 


tle, and a cg. /a. for the damages; but if the party tender 
the coſts and damages, the ſheriff, aſter ſuch tender, ought 


be allowed the coſts of the ifſues found for him out of the 
general coſts of the verdict, unleſs the judge ſhall certify, 


0 8 . 7 , $ - 7 
SN, f 


* 


605 : An avowant ſhall pay coſts on the ſpecis avowries found 


2 
YM 0 


to a gainſt him. Stone v. For/yth, Doug. Rep. Jog. | } 

he h OT ad ſhall not have Gly on the affirmance of a judgment 

„or err on = writ of m , os oe oi 
1 . Ihe ſtat. 11 Geo. 2. c. 19. f. 22. gives the defendant or Of donde co 
x WU defendants in rapleuin making avowry, or conuſance upon under 11 Geo. . 
cl. diſtreſſes for rent, relief, heriot, or other ſervice, in caſe the . 


plaintiff in the action ſhall become nomſuit, diſcontinue, or have - 
judgment againſt him, double cofts. .. 
But where the defendant avowed the taking and detaining 
an ox, as a ſeizure for herjor cuſlom, (claiming no right to 
- diſtrain,) and plaintiff became nonſuit, and the prothonotarx 
had allowed defendant double coſts, taking the caſe. to be 
within the ſtat. 11 Geo. 2. the court, on motion that the 
prothonotary might review his taxation, made the rule for 
that purpoſe abſoJute ; holding that the avowry not being ; 
for taking the ox as a dire/5, is out of the ſtatute. For heriot © #4 
ſervice, cattle, &c. are diſtrainable; for heriot cu/fom not. 
Lie v. Winton, Barnes, 148. l Wi. 8 
Por further information on coſts in r eplevin, ſee Hullocks f 
„ ã ́èẽ᷑“ V' 0 


1 1 


I 


IV. Of the Sire Facias. 


A ſeire facias is not an original but a judicial writ, founded Sci. fa. What. 
on ſome matter of record, as a judgment, recognizance, or N 
letters patent, on which it lies, either to enforce the execu- , .- . 
tion of them, or to vacate. or ſet them aſide. But though in It is an ation. _ 
ſtrictneſs it is a writ judicial or of execution, yet in a cer- 555 


: tain degree it is in the nature of an original, and is therefore L& 
te properly called an action, ſo that a releaſe of all actions ort 
re executions is a good plea in bar to a %. fa., and upon this | -—- 
he ground it is that a plea to a /ci. fa. ſnould conclude, if the 
1d 5 plaintiff ought to have or maintain his action,“ Ss. 

EI SWC z zr. Fame vi Evanc, 1 D. & E. noi N02 
in A. ſcire facias lies for many purpoſes in law, the writ being In hat caſes 
ie formed according to the ſubject- matter. But the writs of 1 88 | 
to ci. fa. proper to be noticed in this work are—the ſci. f. 
t againſt bail after judgment had againſt the principal on their | 
ie recognizance Forfeited, and the ci. fa. to revive judgments, : 
fy WW and to continue ſuits. SM ᷣ t Sable aro n N 
t- Of the proceedings by ci. fa. againſt bail, we have already +» _ 
2 treated: ſee Ch. XV. Sec. iv. It only remains to conſider -- + 

| of the ſci. fa. to revive judgments and continue ſuits, which — ß 

| may be divided into the following heads: ©»; 


7 


pf ſci. fa. 


en ſci. fa. 8 Bae 70 ww 1995 Ve 2 880 1 D. & E. 388. 


S ciRE FACTAS. ch. Xv, 
Stec. 1. Of the Scire Facias 70 revive 4 Fudgm ent, 


oy” and a gain the ſame identical Parties t to the Suir on 
which the Judgment was bad. 


eſe Sz, 2. Of the Scire Facias to revive a Judgment 
0 * ar againſt the Repreſentatives of either. Party dying 
" Judgment and before Execution. 0 
| Sec. 3. Of the Scire Facias 10 continue a. Suit by 
„„ or againſt the Repreſentatives 9 either Part Hine 
before fal Judgment. 
Sre. 4. Of the Seire Facias to revive Jud TOY or 
continue Fals, where the Parties are bins 9 255 2 
Bankruptcy or Marriage, _ 
Sxe. 5. Of the prafiical 1 by Sire Fa acias 
1 all _w_e apa ar . 


Serien 5 1 


07 be Seire Facias to revive 4 * 5 and 
. gain the ome Parties. 


It "i been juſt nt that a {ai fa. is an ates for 
faci J 
222 rr this reaſon ſci. fa, to revive a judgment is within the clauſe 


3 e 3* af the annuity act 17 Geo. 3. c. 26, commanding that no 


action ſhall be brought on any nent pepe entered. , 
„„ Founer: v. Buant, 1 D. & E. 267. 
Jr is proper) But properly ſpeaking, a ſcire Heaps to revive a judgment. 
a continuation is only the continuation of an action. It is a ſtep leading 
F the execution of a judgment already obtained; it is but 
tte enforcing of the original demand for which the action 
was brought, In a word, the ſci. fa. to revive judgments, 
Creates nothing anew, but may be ſaid only to reanimate that 
| Which before had exiſtence, but whoſe vital faculties and 
powers are, as it were, ſuſpended, and, without the ſalutary 
5 interference of the ſci. fa., would be wholl loſt, 
Bankruptnot It is upon this ground, ( vig. that a ſci. A is only the con- 
Jiable to cofts tinuance of an action, ) that if a hankrupt be diſcharged from 
the original judgment, ſo he will from the coſts of the ſei. fa, 
though the latter were ſued out after his bankruptey. 1 N 
v. Brown, 6 P. * E AJ | 


Co 
Why. 


8 Any agreement Bo, if in the original action the plaintiff agrees not to 


in the original bring a writ of error, his repreſentatives upon the judgment 


* 3 being revived againſt them by ci. fa. ſhall be bound by ſuch 


n 


as 


# 


It 


ment lay at common law, but this doubt, ſays Lord Coke, eee 


actions. 2 Inſt. 409. In real actions, if execution n 


judgment, therefore no ſci. n. could iſſue; ſo in mixed 


fa. lay. _ But the 8 fa. in all perſonal actions 3s given by 225 


_ aQion, whether obtained by plaintiff or defendant, for a fear odd. 
jaagment of nonſuit is governed by the ſame. rule, if te 


ing the judgment, no execution can go until a .,. fa. is ſued - _ 55 : e 


has been obtained; except in the caſe of the king, when there 4 
| need not be anyſci. fa. 2 Sal. 60g. Ray. 3288. | | 


"hts-obeained judgment to carry it into effect, and if he ne- 


he may not be taken by ſurpriſe; and this is the uſe- and : i 216 
meaning of the Fer by /ci. fo. 4 


ee to the judgment, but by the defendant himſelf; or occaßoned by 

if it were by agreement between the parties, then execution defend ant.. 
may iſſue without any ſuch /c. fa. See SY X11, - (B), tit. 2 
| Execution, for caſes,on this head: E E 


iſſue within a' year after the ceſſet ,executio is determined. ecutio.. 5 
turned, but from which the plaintiff had no benefit, there cution has been 


tinued down on the roll, by vicecomes non miſt t breve to any e it 
diſtance of time; but the writ of execution muſt be returned © © © 
by the ſheriff and filed, or ſuch continuances cannot be en- 5 | 


'2 Show. 235. Aires v. Hardreſs, Str. 100. 


dag till a year after the ade judgment, there“ write . 
ent 


ach - in a Mabe and a on: he cannot e . on that mul bepro- . © my 


"hee 75 ET FACLAS 2 ; | SS. ; mY f 


It was formerly doubted whether a/ci. fa. to revive a lo "Ps 
aroſe for want of diſtinguiſting between perſonal 'and real we — York 
ſueil within the year, a fei. fa; lay for the land, becauſe no 
other advantage could be taken of the judgment, as an action 
of debt could not be maintained thereon; but in perſonal 
actions the party had a remedy by action of debt on the 


actions, as an aſſize, writ of annuity, and ejectment, a . „ 


Naw therefore; after judgment obiattied in a perſonal 1 How now uſed 


execution is not ſued out within a year and a day: after fign- 


out to revive the judgment, and a judgment on ſuch fe. . 


A year and a day is certainly ample time for the party who 
glects ſo to-do, it is but Juſt that proper notice ſhould be 
given to the other ſide of his intention to put it in force, that 


For this reaſon, if the delay is not occaſioned. by the party Une ß, 


As if there be a ceſſet executio ; but dion execution muſt Or by cefſet ex- | 
But if execution were ſued out within the year and re- Cr * 4205 


ſued out and 
needs no ſci. fa. after wards, but that execution may be con- ans, 


tered. Blayer v. Baldvomn, 2 Wilf. 83. Bar. 213. Carth. 263. 


In like manner, if the plaintiff delay executing a writ of Heuv in caſes of ** 


wr . 


If the plaintiff does not proceed upon the firſt ſci. u. ih" Toe ſci. fa. 


1 cceded on with- 
5 | ay wit, in the year. 


% 


* 


SCIRE FACTAS, | (Oh Ax 


wy eg . 


F 
9 * 2 : 
at | 
"T 1 1 
* 5 , 
4 a : : 


5 


{ 
| Execution -* An execution had, after a year and a day, without a fei. fa, 
Pp = yr rg is not void, but voidable, 3 Lev. 140. Sal. 2 
8 For the manner of ſuing out the ſci. fa., appearing there - 
| to, and proceeding in the action, lee %, Sec. v. 
| 


; F 


a e CH GRCTION Us; 41, ul. 
be Scire Facias 10 revive N by or againſi 

b)be Repreſentatives of either Party dying after final 
WG WEE IWR. bots hot get nd SINE ee 


* 


m ame parties, When a judgment has been obtained, it is not only neceſ- 


alive, ſci. fa. 2 . p , , ö 
muſt ive be- ſuing out execution in due time, namély, within, the year 


| * fore execution. and day, hut alſo that at the time of ſuch execution iſſuing, 
„„ nnn 9 who were the parties to the ſuit ſhould be 
living 3 if therefore after ſuch judgment, but before execu- 

tion, either the plaintiff or defendant dies, judgment muſt 

be revived by ſei. Fa., by or againſt the repreſentative of the 

deceaſed, before any execution can iſſue. 2 Ld. Ray, 768. 

J n )))) go 4 6 ge (pops 

Nov if plaintiff And if the plaintiff in the action dies, his repreſentatives 
Ge. ; mult prove the will, or take out letters of adminiſtration, (as 

e wy caſe' may be, ) before ſuch ci. fa. is ſued out. 6 Mod. 134. 
| 5 ie „ FRE ere „ | 
If defendant die "Bac if the defendant die in the vacation, and the judgment 
in the vacation. be not a year old, it is ſaid, the plaintiff may levy without a 

| Frei. fa. Imp. C. B. 5 10. K. B. 431. 1 Fal. 84. 2 Str. 1081. 

4, > Though iti a late caſe, where judgment on a warrant of 
attorney was entered in Eafter vacation againſt a defendant 

who died in Eaſter term, the judgment was held good, be- 

cauſe it related to the firit day of the antecedent term, but it 

. was held that execution could not be taken out upon it, until 

it were revived by /i. fa. againſt the deſendant's executor. 

__.  Heapy v. Parris, 6D. & E. 368. : Fe pry Wi 
fi. fn. he 30, if a writ of #. Vu. be actually ſued out, but before exe- 
re cation thereof defendant dies, there is no need of a /i. fa, 
but the goods may be ſeized under that writ in the hand of 
his repreſentative. Farrer v. Brooks, 2 Crom. 105- . 
1 le be a joint If it be a joint judgment againſt two, and one of the de- 
| ang ae de 2 die, a /i. fa, lies againſt the other alone, reciting 
t dee. Abr ai 8 ; 


name 


5 


to the ſuit not ſary that the fruits of ſuch judgment ſhould be reaped by 


But it is faid, that if the action be by two, and one of the 
©. defendants die aſter judgment, execution may be ſued in the | 


OS MC & . 


8 Rc 2s ai 


upon the e ment, and cannot proceed upon the 
Meme in the 1 . 644 1 „ 


of any one of the plaintiffs or defendants abated it. 


b 5 selxz FACIAS: | . . . 


ne of both without a ſei. a. Noy, 160. Shaw, 40 
Carth. 194. | 


If an executor, or adminiſtrator obtains judgment and If coi 


dies before execution, the adminiſtrator de bonis non, &c. — pot 
ſhall have a ſci. a. upon ſuch judgment. Stat. 17 Car. 2. | 
c. 8. ! Cro. r. 167. 


If an adminiſtrator durante. minoritate brings. an action and Or adminiſtra- 
recovers, and then his time determines, the executor may have tor — mi- 


aſt. fa. upon that judgment. Lev. 181, 2 Vern. 25. PE 
If there be ſeveral executors and one an infant, who es UA 


fore cannot prove the will, thoſe of full age who have cutore and one 
proved may bring the ſei. fa. and it ſhall be good. Hatton v. 4.5 


Ha tall, 1 Lev. #75 2 Saund. 212. 


f an executor brings a Wh fa. on a jungment, or a recogni- If executor gets 


judgment on 
2ance, and gets a judgment quod habeat executionem, and dies 2 dies. 


inteſtate, the adminiſtrator de bois non mult bring a ſci. fa, 
| . Raym, 1049. 


„ the manner of fuing out ci. ft. appearing g thereto, 1 
es thereon, &c. lee poſt, Se 85 e. v 37 | | 


Sternes UI. 


of the Seite Facian to continue a Suit by 0 or and 5 
the Repreſentatives of 88 Party ie doe e 


ee, 


kt common law,. the death 'of * party at any time e 


. the action, i. e. before final judgment obtained, at common law 


by death of - 


abated the ſuit, even though it happened after verdict, or either pa | 


Judgment by default; and if it were a joint action, the death 


But now in all caſes of joint actions, if one of the plain- How altered in 


fie or defendants die pending the action, the ſuit ſhall not * action b 


abate, but the ſuggeſtion may be entered on the roll of ſuch . 


death, and the proceedings may be continued without any 
ſei. fa. in the name or names of the ſurvivors. Stat. 8 & 
9W. 3. 0. 11. f. 7. 


And if the action is not à joint one, and the plaintiff How in other | 


or defendant ſhould die pending the ſuit, yet if ſuch death i 5 _ 


happen after verdict or interlocutory judgment, the ſuit, and 8 & g W. 3. 


ſhall not abate, but may ſtill be continued to execution by“. 11. 
or rn the repreſentatives of. the pany. deceaſed. A 
But 


— ͤmu;!n——— ̃ r:ↄVè uy eater ware. ae ne ——— — on 


. 
of 
N 1 
1 
* 


Selin TA fob; 
RT Tuch death happens before verdiẽt of interlocutory 
Judgment, the ſuit ill abate . 


4) (A) How if Plaintiff or Deferdatit die after Verdi 
Firſt, if elther © By the 17 Cat. 2. Cc. B. In all actions perſonal, real, or 
| party ide der. mixed, the death of either party between the verdict and ty 
diff and judg- judgment ſhall not hereafter be alleged for error, ſo as ſuc} 
« melt, fat. judgment be entered within two terms after ſuch verdict, | 
27 8 9 e where any judgment after a verdiCt ſhall be h 
B by or in the name of any executor or adminiſtrat , 
. « in ſuch caſe, an adminiſtrator de bonis non may ſue forth a 
39 8 Aar Facias and take execution upon ſuch judgment.“ 


e e e dee, therefore, of the death of the party after a verdickt, 


but before judgment, the judgment muſt be entered within 
| Two terms after the rect, it is entered generally as if the 

party were living; and a general /c. fa. not a ſpecial one, is 

ſued out by or againſt the repreſentative of the deceaſed, to 
mme cauſe why execution ſhould not iſſue, Ld. Ray. 1280, 
| But though the judgment is warranted by the ſtatute, and 
is entered in the name of the Heceaſed, yet if execution be 

taken out without a ei. fa: it will be ſet aſide. Carl v. Brown, 

1 Will. 302. AAS: FO . 3 

If either party die after the aſſizes begin, though before 
the trial and verdict, it ſhall be within the ſtatute, becauſe 
the aſſizes are bat one day in law. Ld. Ray. 1415. 


. (B) (B) How if either Party die after Interlocutoty and 
i ow” before final Judgment. 
Secondly, 11 8 & ꝙ W. 3. c. 17. f. 6. it is enaQted, ( That in all 
3 de d actions commenced in any court of record, if any plaintif 
after tend cc happen to die after an interlocutory judgment, and before a 
Ae opens oc e Juke ** therein, he ſaid action ſhall not 
fat B& 9 W. 3. o abate by reaſon thereof, if ſuch action might be originally. | 
6. 26 44 proſecuted or maintained by the executors or adminiſtra- 
« tors of ſuch plaintiff; and if the defendant die after ſuch in- 
* terlocutory judgment and before final judgment therein ob- 
« tained, the ſaid action ſhall not 8 if ſuch might be ori- 
« ginally proſecuted or maintained againſt the executors of 
% adminiſtrators of ſuch defendant : and the plaintiff, or if 
he be dead, after ſuch interlocutory judgment, his execu- 
* tors or adminiſtrators, ſhall and may have a ei. fa, againſt 
« the defendant, if living after ſuch interlocutory ents 
fr get 5 1 2 


# 


— 


. ——— ——. .. —. e 


« or it he died Lakes then againſt his executors or adminj- 


. 3 and — 3 final ſhall be given for the 


te voce and the ſti. fa. again 


fendant'before interlocutory; judgment was figned, notwith- 
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« ſtrators, to ſhew cauſe why y damages i in ſuch action ſhould 
« not be aſſeſſed and recovered by him or them; and if ſuch - 


'« defendant, his executors or adminiſtrators, ſhall appear at 
the return of ſuch writ, and not ſhewor allege any matter a 
1 ſufficient to arreſt the final ju 


ent, or being returned 
« warned, or upon two writs of ſci. fa. it be — r 
« the defendant, his executors or adminiſtrators, had no; ' 


« thing pers to be ſummoned, or could not be found 
f - the —_ 


mm make default; that thereupon a writ ke ET 5 
ages ſhall be awarded, which being ex> 


« ſaid plaintiff, his executors. or adminiſtrators, age ; 7m 

10 lach wt or writs of ci, fa. againſt ſuch —— by ; 

« executors or adminiſtrators reſpeQively.” 
The former ſtatute, 17 Car. 2. makes the judg 


t good, 


| as entered between the parties themſelves to the ſuit, though 5 
- one died after the verdict, and before the Judgment « en- | 


tered. 7 4 . 
But by the Rat. of 8& W. 1 if. a. defendant dies after ENS, 
interlocutory judgment, the final judgment muſt be againſt 55 
the repreſentatives, for they are expreſs] ms notice of for © 112 52 po 
m you appear oy by mt. N 
record. Salk. 42. N ge 
If a defendant dies after a vurit of Ar — ue 5 
before the return thereof, it is within ae and the {re hom mgm 
againſt his executor or adminiſtrator muſt be to "ra ae e eee 
cauſe Why the damages aſſeſſed ſhould not be recovered. ib E 


Valdſiworthy v. Son hot, B. R. Wut 245 wor & E. 388, 


Executors of Wright v. Nuit. 
The defendant died after ds ad was a but before What caſe 

the time given to plead by x judge's order expired ; and the withinthe - 

plaintiff ſigned an interlocutory judgment, and ſued out a re e 

ſti, fa. againſt the defendant's executor upon this ſtatute, to 

thew cauſe why damages ſhould not be aſſeſſed and reco · 

vered z but on motion, the court ſet aſide. the proceedings 

for irregularity, as the writ abated by the death of the de. 


ſtanding the rule to plead Was out. And ſo held in Sibert vp. 
The . General "wy ik 55 oo: 2. | hon _ _ 7 


| cg eee 235. „ 10 


For the: manner of ny un, out hate appeaing we 


* 


« * 
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it we parties to 1 © 0 206 cans Sn hs the parties t to PE. 8558 Gould 


dme ſuit change he alive at the 8 of th execution, but thut they ſhould 


as to legal re- 


ſponſibility, ſci. legal reſpon6bility ; as in caſe of a eme ſole mar 
fa. neceſſary. judgment and before ar e ior of elther wy 1 


d bauhrüp t. ðĩ:g0é 
k ; : ; 7 : 1 ON # 
g : £* ” 1 


their fituation not have altered their ſ tuation ſo as to have cha 5 their 
ryin 


: * * 
1 * r 6+ & 12 * 6 * 4 1 1 1 3 * 
„ . 67 n e „ v.33 
1 0 


0). AN ob che Marrnge of the Party 


* N * 5. 
4 & 7 5 FS. F Wy 4 


7 As firſt, by _ l a 2 by A by a fone fle, 5 ſhe before 
_ marriage. gxecation. taken out; martics, tlie huſband and wife muſt ſue 
._- out a ſci. fe . and get ju judgment therean, quad habeant execu. 


8 Jas 5 tignom ; 2 if after ſuch judgment, but before execution, the 
es __— nar. Wife dies, the huſband; alone may have a ſci. fa. and go on to 


ries nen execution. W oodyer v. Freſham,, Salk. 116. Com.455.: 
—— So, vice venſa, 405 judgment be recovered againſt a fen: 
1 and ſhe; marxics, a ſei. ſa. muſt be ſued our againſt the 


Ge mon nh «= Luſband and wife; and judgment had-agaiaſt them z and if 


and dies. the wife then dies, a new ſci. fa. may iſſue againſt the huſ- 
5 band only, and he will be chargeable, though he was not 
liable upon the firſt judgment. Carth. 5 1 116. | 


; $:MMafl-3904140 pov; ome oft) ik r 
Judgment by Ik e e d de de cen 
N the huſband, without taking out adminiſtration to her, may 
| have a ſei. fa. Co. Eliz. 644. 9 Mod. 188. 2 Leon. 14. 
4: The principle: in all the above caſes is, that by the ju 
mant an the ei, fa. it becomes a debt of the huſband's. 
— by. - But if a e ſels be executrix of another, and as ſuch exe- 


due who af- ſued gutchy the huſband and wife, ag ſuch executrix, and 


| terwards mar. 


ries and dies. judgment had thercpng: ik the wife afterwards die, the hul- 
band cannot ſue out a /c. fa. alone, and haye execution for 


ſuch debt, as his own proper de becauſe the udgment does 
Hot make it Tuch, ut. it ee the 1 executor or 


eſtate, Cro. Car. 207. Beaumont v. Long. 


- Judgment n If an action be brought againſt a married woman, 5 and he 


| 1 pleads her coverture, which is found for her, the huſband 


* 


to get coſts. 1 IE GB eee 


3 after 


me ſole exe- cutrin recovers judgment, and then marries, and a. ci. fa. be 


Adminiſtrator de NS non, as aſſets of the original tellator's . 
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the defendant, to ſhew. cauſe, why a. writ of inquiry 
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Another caſe in which a /c:. fa. may be neceſſary from $econdly, by 


the party having changed his legal reſponſibility, is that of bankruptcy. 


bankruptcy. 


If a plaintiff become Bankrupt any time after the com - If plaintiff be- 
mencement. of a ſuit, and before interlocutory or final judg- — n 
ment, the proceedings ſhould be continued till judgment in may eee 5 
the name of the bankrupt; for the aſſignees cannot make ſci. fa. or in the _ 
themſelves parties in any, intermediate ſtage of the proceed - Name of banks 
ings; but immediately after judgment, even an interlo -:“ 7 
cutory one, they may; ſo that, after interlocutory judgment. 
they may either ſue out a /c, fa. in their own names 1 , 

ou 
not. illüe, or they may continue their ſuit till judgment, and 
afterwards ſug out a ſci. fa. and take out execution, or they | 
may proceed to judgment and execution, without any „ci. fa. 
in the name of the bankrupt. The laſt is the beſt and quick - 
et mode. Waugh v. Auſtin,, 2 D. & E. 437. Bibbins v. 


CV „ neo, 
Thus where the plaintiff after judgment and a writ of When affignees 
error allowed, became a'bankrupt, his aſſignees cannot be- — mads 
come parties by ſuing out a /ci. fa. quare executionem non in 
their own names, to compel an aſſignment of errors. Kretch- 
nan v. Breyer, 1 D. & E. 463. C ; 
Plaintiff obtained a judgment and "afterwards brought a How court will 
ſe. ja, and had judgment thereon, and then became bankrupt, relieve the _ 
The commiſſioners aſſigned the judgment to a ſtranger, who — 1 
moved the court that it might be entered ſo as to entitle him 
to the benefit of the judgment on the ſci. fa, without a new” 


ſet; fa., and it was ruled accordingly. Plumer v. Lee, 


5 lod. 88. FI 67 N . 2 


bl 
1 


e v. Leonard, Ld. Raym. 1295. 


ere E 12 3” Þ 4s * 5 money 
till à ci. fa. is brought to / the bankruptcy. 2 Wil. 372. 


5 In a manner sd to il pl laintiffs, is ſufficiently 

| 3 yon alleging that the party was declared a ban vids or 
tdtthßat his effects were 2 by deed. ** ae v. Krechman 

coi te -, ... 45. 5 ; 
PTPFor the manner of ſuing out 155 * appearing thereto, and 
e 5 n ſee next 1 1 5 v. 


F Srersos v. | _ oy e 
b 7 2 or the Proceling in the Action if Seire reis in all 
. Rs £ LC RAG i EI the abave Cafes, * 4 


* 
2 


$4 
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1 
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When n fe. fn A . . may ius of copile at any time within feren years 
from the ſigning of the judgment. 

Wirbout mo- If the judgment be above ſeven, but not ten years ſtand: 
ing, there muſt be a ſide. bar motion in treaſury, (no affidavit 
3 neceſſary,) and à rule got at clerk of rules in K. B. and ſe- 
condary's in C. B. But i it need not be ſerved on defendant 

or his attornex. 

N But if the judgment be above ten years old, the plaintif 
muſt in K. B. move the court, on an affidavit of the debt 
| being due; the judgment unſatisfied and the defendant lis 
ing, (or as the caſe may be,) it is a rule to ſhew cauſe, But 
in C. B. no ſuch affidavit is neceſſary, but it is a motion of 

„ ſigned by a ſerjeant; but then there muſt be a ſire 
Mm" feci returned to ſuch ei. fas or an affidavit of perſonal notice 

to the defendant. © 
But if the judgment in C. B. be above twenty years ol, 
85 045 muſt 5 an g and rule to ſhew cauſe'a as in K. B 
Coyſcarm v. Fly, 2 Blac. go. 
| 15 tab e oF the judgment is revived; and 
then defendant dies before execution, the plaintiff muſt ſue 
_ out a new ei. V., but he may have it wit out 1 the 

judgment being revived before. Salk. 598. 

n K. B. two In the King s Bench, and in all caſes, rr muſt be ende 
— one {ci. fa. with'a Lise, ec returned,” or © nds Jos fa. i with 
ate, dizi. 2 Inſt. 472. 2 Mod: Caf. 227. 

In C B. in er- But in C. B. Whenever the Gi. fa. is to revive a judgment 
3 againſt the ſame defendant who” way party and privy to the 

yariong Aeagh judgment, one ſere facias is ſufficient Though a nibil be re- 
„„ NY 600 turned thereto,” Dyer, 186, Salk. 899. 
" Inothef cafes ©, 5 . not ſo "where che defendant i; is not party to the re 
two. 

e 2a 20 
Ot che teſte he time, Eöwe ves, between the reſts 2001 return i in boch 
1 Ser irts ze in effect the inet *for in 3 the one 2 fa. mult 
ot 8 hoop” ve fifteen days betwe * toe and 8 eo in 
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W. SCIRE. rabras- 
ertain MK, B. there pſt he: fifteen days.between the/tefte/of the firſt 


upt; or nd the return; of the ſecond: ci. fac : 804 in 8 By where 


chman, two lei, Va are neceſſary.” - 


Although the intent of the ſei. . is to gire the party In general, no 
to, and againſt whom execution is about to iſſue, notice or warning notice givers an. 
© , I thereof, yet by the general practice it is wholly defeated, B OO 


for the defendant may be ſummoned or. not, as the party 


thinks fit; and indeed the uſual way is to revive. the Judg- - | 


ment without giving the party any notice. 


No afias ſci. fa. mult 5ſſue till the firſt wit of ſei. fa. be = 215 „ 
15 e A. in ; 


in all returnable, R. T. 8 W. 3. Sol; | 
2 And in C. B. not until the appearance-day of che return 
of the firſt. 


1705 The ele, gan bar ts e the day of the return of the firſt, 2 


Salk. 599. 


ſtant: And in C. B, on the appearance-day- of the return of the 1 


dart rſt 


nd f. J lf only one f fi. and a ſcire ſiri in K. B., ſuch i. fa. 


endant ar ht ove fifteen days between the 7 ge and return. 


5 mult every Hei. fa. when proceedings by original; but How PL 
laintif I if incluſive both of 7e and, return, it is good. wats 599+ _— by ori- 


ie debt MF 2 Jones, 228. 
nt ln. And the aliat ſci. . fo by original, muſt be teſted. on the 
„But ap arance-day of return of firſt. . 


tion of If plaintiff means to proceed withour giving notice to de- . manner 
a ſir fendant, let him in K. B. ſue ou 3 fa. on a 26. 6d. ſtamp of proceeding if 
notice parchment z get it ſigned and ſealed ; leave it at ſheriff's 85 Pug og 1 


office 1 T before the return thereof; R. E, 5 Geo. 2.3 moned. 
fore is ſuſſicient; 3. upon the mee ay ſue out an In K. B. 
0 


1 old, one day 
K. B. at, ſign and. ſeal: it, leave it at ſheriff's ies ur days ex- 
SY clufive before the return thereof; R. E. N 12. They muſt 
d, and be the laſt four days; 4 D. & E. 583 On the return · day of 
uſt ſue I dar, give a rule at the clerk of the rules, on plain paper, 
a, the W thus, A. B. v. C. D. rule on ſci. fa.; it expires four days ex - 
cuſive of the day it is given, and if the defendant does not 


either appear, get /ci. fa. from the ſheriff's office, make en "PH 

's with * bog * aig recovered, get the roll and the two oi fr 88 
_ "WF narked by clerk of Judgments, and then ſue out execution. 
gment i If the ei. Hale returnable different terms, make the 

to the entry as ne ante, p. 48. if i in * B. and p. 49. if i in 


be re C, B. 


be re 


. mult 
reas in 


* 


e bo rear; it is A 8 rule; at the expiration 
N 03 I 


% 


n . B. 3 writ of ſei. fa. on 25. 6d. ſtamp bench In c. 5. 1 
ment; get it ſigned by prothonotary and ſealed. - Indorſe the 
: attorney” s name and place of abode thereon. and the day it 
n both is ſued out, with, to be returned nibil.“ Leave it at be. 
| if's office, when returnable. call for it, give rule at protho-. 
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thavkaf ſearch the book for Anse, If none tobe ound 
make the enry on 2 roll, which take to prothonotary, wh 
will fign- judgment; file writ of ſei. fa. a brevium, 
25 Ofthe proceed. and ſue out execution. 
ing is defendant If the plaintiff wiſhes to have the defendant ſummoned, 
Lo mn proceed as directed ante, yo gfe oY {rei 
Of the appear- 80 alſo, for the appearance to the //ci. fo. "and the deelara- 
nnce and oy” tion and ſubſequent proccedings, ſet” wy . We ny the 
"x 5 Obſervations to Sec. iv. Ch. x yvi. 
In bes cou: The /e . fa. myſt be brought in the! 8 court where the 
LIN . original proceedings were, and the fes and returns of the 
2 8 cnbal urits muſt be as the original action was by bill or original. 
' What, fo. ie judgment of an inferior court is removed into 
; Hould he hew B. R. by certiorari; and the party ſues a ſe. fa. to have exe- 
when judgment eution upon ſuch judgment, he ought to ſhew in his /e 


was in an in- 


f-rior court and fa., that it is the judgment of fuch an inferior court re. 
= by moved thither by certiorari and ought to ſhew the particular 
im limits of the inferior juriſdiQtion, and pray execution within 
the particular limits. But if the judgment be'remoyed into 
B. R. by writ of error, and affirmed, the party may haye 
- execution in any part of England; for dy the affirmance it 
has become the judgment of the King's Bench. But in 2 
ſei. fa. upon ſuch judgment affirmed, the plaintiff ought to 
allege, that it my removed tither . rar ertor. LA. 


: © Raym. 216. 1011 44 14 
reger, To a ſci. fc b. eic an the- or teig he can 
de can pled” make no other defence by way of plea-than the party him- 


* elf, if alive, could have done, which can only be & releaſe or 

A . matter in bar ariſing, pris darrien continuance: Salk. 315; 

And if he omits to plead ſuck matter, he fhall not have an 

aldi querela. 1 Wil. 98. 

How relieved But where the party has a matter which he thight Kine 

on motion, if pleaded to the Ri. fa, in his difcharge, and 7200! nihils are re- 

| pet turned, and judgment againſt him, the court will relieve him 

upon motion, without putting him to an audita 2 Ali 

5 miu in eaſe u fkire feli be returned. Anon. Salk. 0 

Of proceeding Formerly the method was, upon obtaining 1 ene by 

apa mien denter default againſt an executor or admini/trator, (which would 
in caſes of de- reach only the goods of the teſtator or inteſtate,) and uni 

vaſtavi. bona returned to a f. fa. ſued out on ſuch judgment, to iſſue 

A writ to inquire whether the defendant had waſted any of 

the effects of the deceaſed; and if a Jevi/avit was found by 

the inquiſition, and returned thereto, then for the plaintiff to 

proceed by „ei. fu. for the defendant to ſhew cauſe why the 

. plaintiff ſhould not have judgment de boni, propriis ; to which 

ci. fa. the executor. or adminiſtrator could appear and plead 


bo e 8 be in the caſe above). —But now the fer 


= 
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| STII the /ci. fa, „ and made out 
in one writ for 8 However, this method, . 
much better than the old one, is ſeldom purſued at this day, — . 
as it does not anſwer to the plaintiff if the debt is but aſmall _ _ ga 
one, becauſe no coſts are allowed againſt the executor or ad. 
miniſtrator, unleſs they appear and plead to the ci. fa. and it 
| be found againſt them, But the way is to bring an action ry 
of þ > on the judgment, ſuggeſting a . e e 
A ſci. fa. on a judgment muſt purſus the terms of the 84 3 e 
judgment. And thetefore,” where an execyter pleads Plene Ora follow 5287 25 5 
| adminifiravit and the plaintiff does not take iſfuè n it, but. 
takes a Judgment of affers yuands acciderint, the fi. 73 on 5 2 
that judgment muſt only pray execution of ſuch. allets as 2 e 
have come to the executor's hands ſince the former judgment, ES 
and if it pray execution of aſſets generally, without confining. - 5 
| it to that time, it cannot be ſuppbtted. e 
But if the executor receive alete between the time of the PE. Far os 75 
plaintiff's ſuing out the writ in the firſt action, and the judg- 22 certain © 
ment of quando acciderint, the court will permit the plaintiff; = 5 
to amend his judgment as to the time, by making it a judg- amended. 
ment as of that term, when he could at the ſooneſt have en- 3 
tered it up, unleſs the defendant can ſhew that in point of 
fact ſome injuſtice will be done by i it in the ee ea, 
22988 v. 1 6 ” & K. Ly SH 
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Wut. 1 is that var of the huſband' 8 DE which comes = 
| to the wife after the death of the huſband. | | _ 
Who 0 to Every wife by law is entitled to be endowed of all lands "4 | 
it. and tenements, of which her huſband was ſeiſed in fee ſample. 
»MdùQaa dt any time during coverture, or in fee tail general, or as heir 
in ſpecial rail, and of which any i 10 which ſhe might have 
nad, might by poſſibility have been heir: | 
Of what dower And {he ſhall be endowed, as well of lands, Kc. where the 
mall be. —Hpſband had a /cifin in law, as an gun! ſcifin. Co. Lit. 31. 2. 
7 And a widow ſhall be endowed of all her huſband's lands, 
tenements, and hereditaments, corporeal or incorporcal, unleſs 
there be a ſpecial reaſon to the contrary: for of a caſtle: | 
built for defence of the realm ſhe ſhall not be endowed, nor 1 
\ of a common without ſtint—nor of a copyhold eſtate, unleſs EE. 
bdy the cuſtom of the manor: and then it is not called dowery 


85 

but her. rec bench. | 5 
L 

” 


. 


Where dower is allowable, it matters not, though the huſ- 
band aliens the land airing coverture : for he aliens 1 it hable | 
td dower. + | 


Muſt be aftal She muſt be the actual wife of che party at the time of his 


wife. deeceaſe: ſo that, if ſhe has been divorced « a worn matrime- 


nii, 


„ 8 i 
a menſn et toro only, though it were for adultery, by the com- . 
mon law ſhe ſhould have her dower z yet now by ſtatute 
Weſtm. 2. if a woman elopes from her huſband, and litien 
with an adulterer, ſhe ſhall loſe ber dowers: unleſs her. huſ⸗ 0 
band be voluntarily reconciled. nope b 3h 80 


Widow of traitors are bene ue San, be. tat. s ee 
1 Edw. 6. c. 11. (except in certain treaſons pe to. ”m 1 on. 
3 not the widows of felons. „„ 1s 

An alien widow of a ſubject cannot be wind. | 

And to be entitled to dower, the wife muſt be OY nine Of what ago. | 
gre old at the death of her huſband; - 15 

Dower varies according to the raeteouter, cuſtom of. the To what ex- 
place; in general it is a ms but if the lands be . tent. 
it is a moiety. — 

Dower ought to he aſlig ned to the widow within forty days wWhin wks 
after her huſband's death; and by law ſhe has the privi- aged — 
lege of ſtaying in the ca pital mantion, or ſome houſe whereof 7 
he is dowable, for forty days after her huſband's. death „ 
day of his death being accounted one,) which is agel ke 
widon's quarantine; during which time the is to be fopplied \ 
with all neceſſaries at the expence of the heir; and before 
the end thereof, is to have her dower aſſigned her; and this 
privilege i is confirmed by Magna Charta, c. 7. 

A widow may prevent her dower, or forfeit the ſame by How provented | 
her own act; the firſt caſe happens, when ſhe detains the *frſcired.-" 
charters of title- deeds and evidences of the eſtate from the I 
heir; in which caſe ſhe is not entitled to dower till ſhe reſtores 
them. And the latter happens when, after aſſignment, the 
_ dowager aliens the land affigned her for dower; in which 
- caſe ſhe forfeits her dower 3þ/o facto, and the heir may recover 
it by action by ſtatute of Glouceſter. 8 | 

There are three things requiſite to entitle” a perfor” to Teste 
dower, viz. marriage, ſeiſin, and the death of the huſband. N 

A woman entitled to dower cannot enter till it be aſſigned 
to her, and ſet out either by the heir, terre-tenant, or ſheriff 
- tall recovery thereof by action) in certainty. Roll. Abr. 
681. Feat 346. Plow, 3496" Aron 18. Co. Lit. 24. — 
37. a.” 5 
"Tenancy in dower, or an ion: for owes; ſeldom! hap- A ion of dower 
pens at this day, dower being generally-barred by 4 jainture ſeldom "Why. 
las regulated by the ſtatute of uſes, 27 Hen. 8. c. 10.) made e 
E pere. eee or where the eltate i is conſider- 

e. 


7 


2 1 


# 


But 36 it is not barred by: an marriage ſettlement; if the 


heir or his guardian donot . © e widow h her dower within 


, | 5 5 : | b ; | : ; * 1 f ; N 5 892 5 


1 of 3 or do Aab it unfairly the has her 
5 | , routedy: at law, and the ſheriff is appointed to aſſign it. 
| . If the heir, (being under age, ) or his guardian; aſfigi more 
SM admeaſurement than ſhe ought to have, it may be afterwards remedied by "4 
of dower. writ of admegſurament of dower. Co. Mit. ine tn = 
Ot the different There were five kinds of dower; 1. Dower ue in pluis ball, 
Nundts o dower. which was aboliſhed with the military tenures- 2. Dower b 
tte common lato. 3. Dower by particular cuſtom, as. that hoard 
„„ | ol — — than a third or leſs; or the whole. 4. Dower 
. ad oftium bci Andl g. Dower” ex afenſi putris, which is 
Rs bd 3 of the laſts But — 
| at preſent ns, a dower by the common 870 * wan 


e ee of e we will confidey ß 
3 „ N 20 3 * 2 85 181 BR e 
5 (A) The Proceſs — — en e 
225» "(B) The Appearing, Counting, Gen 152 3 
. 7 The Demanding a View. 10 % 
a ; (DJ The Pleadiggs. 23.49 ©; 1 . y ot 15 a 


; 8 The Judgment both by Default and: Hah 
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Biemme writs. | ; AED ELIE | y. be 8 b "orit dower * Mit 2035 
r 1 SE. 5 N of dewet . Ws Ls is proper when the 

Xx wife has ; 19255 dower of part in the ſame ville: for then 
ſhe cannat h aye a dower unde nil habet againſt the ſame tenant, 

«Dig. tit. Dower, which is only v when the Whole! is with. 


holden. 
Of the unde 122 writ of dower unde ail babet may be med! in the Com · 
1} habet. mon Pleas, or in the county by jz/ticier, or upon a ſpecial cuf 
, ee Plaint ; but i it is uſually commenced in the n 
| - Pleas: 10 T7 . 
A precipe muſt be made out for the original writ, which i is 
in the following form 

HBerkſhire, to wit. -Othnma E. F. chat jultiy Ke. he 
ED. 4 render to Ann B. widow, who was the wite of John B., 
. her reaſonable dower, which falleth to her out of the 
| taps _ $6: freehold which was of the ſaid John B. lieretofore her 
1 *- huſband, in the pariſhes. of O. Pi, W and R, whereof 

is __ an * as ſhe-ſays. 
- © Returnable 3 in eight lays of the 
NU Moaitor ies of a CREE 


o ' - Bhs. 5 by 8 5 3 : 1 — 5 . . N. 22. 
e = 5 For 
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Tape cs A & 
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; g tion accord 


. FR PO 2 


% 2 # 


bse DOW ER 


2 of th cryinal oy il th thanks oa. . 
es, „ # 8 
The writ was, abe! B. that he render A. her reaſmable Ns, 
mom of lands, &c._ late of C; ber huſband: and becauſe the ily Set 
Wn not ſay, Command B. thut he render 4: apho was the. We 
C. Ke. the writ was held ill. Oro. Car. 21). 38 = 
n the ariginal writ is obtained, the.proctſs upon. it is Of the ſum- 


: e which is to be ſerved upon the tenant or upon mons on the 


writ, 


the land: after which, fourteen days before the return ee. 
thereof, proclamation muſt be made of that ſummons on 

a Sunday, at or near the moſt uſual door of. the church or ine 
chapel of the town or pariſh where the lands lie; and that 
ptoclamation muſt be returned, together with the names of ; 


the ſummoners, purſuant to 31 Eliz. c. 3+, for without it no 


rand cape can be awarded, but an alias and phuries ſummons. 
The proclamation, by the ſtatute 31 Eliz. - ought to be made 
at the pariſh church door, though, it be in another, county 
than where the land lies. Cro. Eliz. r 
At the return of the ſummons, defendant | may caſt, an a. 
£1 3A „ann J 
f he's tet lea Nn at the return of the — \ : 53 ” 
mons, it muff be entered 1 we Wenn or che fame 
return Ag . f 


And if no ier W entered upon: te aft of. f'exoep-\ | ir. i 
hae the defendant may enter a ne recipintur. eee 
Ne return wy: the ſheriff is in this form: a Ve Ne IEEE . | 
Nenn wy 3 TRY 8 
igt $1566 Hes , Fledges of proſecming 2 80 Keno be- 
. Tak e comma ded the within name! and at . 


e the great and common door of the pariſh church of 


« within written, upon the Lord's day, (to wit, ) on the 


1. day of within written, immediately after divine 


7 des and [pil g ended, Thave made public proclama- 

ng to the form of the 5 and as this writ 
* itſelf commands and requires. ur 5 5 
Fe. Gone f the within-named | W. W. Eſq, 


6 E. F. 8., and T. W. $i ' ſheriff,” | 
Upon the Sa of the eee 1 the tenant wo not Grand capt. 


: appear, or caſt. an eſzig#, or if an ęſcign is caſt, and at the 
day given by adjournment of the %ign, the. tenant .does. not, 


appear, the next proceſs is the writ of grand cape. But then, 
before, the grand cape. iſſues, the demandant ſhall make her 


demand, for no certainty appears before the demand made. 
Brook. 96. | 


The writ of grand cape commands the ſheriff to ſeize the 
third part of the lands, &c. demanded ; or, if the ſame are 
W to ſeize the molly &c. * the view of two honeſt 
Co OG. 


1 
—＋ 


. % 


vo. A. 


"oa lawful men of f the county an and to ſummon the tenant, 
Kr DTS 
: 955 For the fondo: the writ, e a LO 
| abu „ Ik the ſheriff does not return the writ; an alias adage 
* at the return of the grand caße: and if the tenant al. 
ges, that he was not able to inen it does not fave his de- 
© fault.” R. 3 Leon. 2. . 
8 - Boy it nulla tenementa; de. be returned, 2 man, grond 
; Vf. cabe ies; Ee On ; 2 | 
N If the ſheriff executes the writ, the return is in this form: : 


8 Ker return 4 257 virtue of this writ to me girected, on tbe 
85 4 day of January in the year within written, 1 have taken 
« into the hands of our lord the king, by the view of A. B. 
ec and C. D. honeſt and lawful men of my county, the third 
4 part of the lands and tenements within mentioned, with | 
«the appurtenances, as I am within commanded.” 

„ Summoners of the within named W. W. Eſq. 15 


„ E. F., R. 8.5 and T. W. 6 ſheriff.” * 
Tenant waging "I" the tenant appears, ke may v wage FO law of non um- 
„ mon, & c. If he does not wage his law, there ſhall be ol 


. judgment againſt him. Gn. Dig. 5: vol. 240. | 
r 45 dower of 8 13 „ M., and N. the ſheriff retyras. | 
quired in mak- pledges of poſecuting A. B., C. D., and tbe names. f the ſiun- 
1 ra Ae, / E. F., G. Fr. and 'that-after the wk other and. 
e fourteen days and more | before the return it, at the 1 uſual | 
church door of L., where part of the lands lay, ſuch a Sunday 
ene + ul, ended, be publicly proclaimed, all and ſingular 
3 things contained in the writ, to be proclaimed, according to the 
rm of the fatule in that caſe made, and indorſed bis name 10 
the return. To which an exception was taken, becauſe pro- 
clamation was not made. at all the church doors ; ; but fer cur. 
proclamation at any one of them is ſuffcient; but the return 
was held ill; becauſe, he ſays, he had proclaimed all and ſin- 
ar the things in that writ contained, without ſaying what, 
ob. 133. 5 

Motion was made to ſet adde the grand! cape, proclamation . 

not having been made fourteen Hy rs the return of the 
ſummons, according to the 31 of Eliz. the ſummons was re- 
8  rurbable on the morrow of All Souls, and the proclamation 
was made the 27th October, which was but fix days before 
the return. The court made a rule to ſhew cauſe, which 
_ was afterwards made | abſolute, * no cauſe —C ſhewn.— 2 
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WE 85 ” 484 Appearing, Thr Kc. in D * 5 ( 


If the tenant appears upon the ſummons, Ke. he” may. 
e | ouch the heir to warranty. 
— Or if the tenant Pune _ the ſammoms; or ep ad 
1 journment of the efoign, or if he appears at the return of the 
| grand cape, and the defendant releaſes the default, the de- 
14 mandant ſhall eount upon her writ. Co. Ent. 271. a. | 
' I The count ſhall be of a third part of ſuch a'meſſuage, &c. Whatthe count 
for if it be of three meſſuages, & c. where there are ſeveral, '? en for. 
and three is the third part of all, it is hack; 2. 2. ee uh 
But queære, if it cannot be amended? id. i 
If dower is demanded of lands of the nature ol eee 
it mult be of a moiety dum ſola et caſta: for if the plaintiff 
demands a third part, un a good bar ae 1 5 1 
Lind. 1 Leon. 133. e 
The count muſt deſeribe the öde 10 Se aha ſein How lands de- 
may be given by the ſheriff, and therefore of a thitd ing 1 8 8 5 
| three tenements is bad. 2 Mod. 388. 
| Dower: does not lie de Fenemento, 8 8 indefinite. 14. 
R 1384. 5 | 
——F the 8 is not named, as gue que fa a; in . How parties. IE 
b part of the writ, it is bad; though, afterwards, the We therein. 
lands "demanded are __ terras B. guondam viri e. Oro. 1 
. 8 
2 The tenant, er Veri ering to hs grand cape, etui „ 
| the third return of term, obtained a rule, on motion, to ſneñ 
cauſe why he ſhould not have an imparlance, which, at 
hearing, was diſcharged. | Et per cur. — In dower er 
aber, or any other real action, an imparlance is not to be 
given: 2/higns are a ſufficient delay. Real actions are not 
Within any of the rules * court eee e 


F: 


ws: 
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e ON "#4 g . + FEA; 25 
00 of Demandgg a View in Dower?” 1 ene 
-- Whih thedemandant has counted, the tenant may demand e 


oy a view of the lands demanded. ' Co. Ent. 177. a; 
Or if dower is demanded of a rent, he ina demand view | | 
of the land out of which it iſſues. _ 
By ſtatute Weſtm, 2, 13 Edw. I. c. 42. the tenant ſhall © Who entitled to 
| not ave a view, if the huſband of the demandant aliened to me view: 
the tenant himſelf, 2 Inſt. 481. 3 Lev. 169.3 or. if the 
huſband died ſeiſed; or if a prior. writ of the demandant 
_ - abited by a plea, which aroſe upon the view. And if the 
ona demands a view whe it is not Cen is the demand- 
ant 


4 


* 


* 


Of chs firſt fort are tlie pleas of cou? 


n 18 


ders., kde 
ant m 
eile. 'Elife. 299. Raſt. 231. 3 Lev. 168. 


The counter * in ſuch caſe, prays, that the view may 


de eluded. Ns more of the view. in-Dower, and what 
pleas may be daes e Gen, Be. 5 yok 268: Fun tt. 3 
OR 9 5,0% 
e 00 of Plending i in? Doge. 88 
Oe en tene Ws, Pede which way he plealed in abatement; 
+ abaternent. . © 28 ancient demeſne. That the defeat took huſband pend - 


ing the writ; that her huſband was attaint; non temure ; 


or non kenure 1 pee chat he holde ae with A. not 
named. 2115 22 


e e ere are fome/ which ait de de. 


— others which deny it. 2 


is pleaded on the firſt day of the run of che ſummons, it 


will excuſe damage. Co. Lit. 82. b. N 


S380 the heir may 


temp 7 priſt , &c. 
4. Salk. 1003 £2.35 Fa? l 5 & 7 1 


plead detainment of Habs and tout 


+: Thoſe pleas which- Any: the eight, are ne indus; tile que 
fo Sv ; that demandant Was . dowable; — jw 


| huſband of demandaat is alive; an elopement by demandant 
during coverture'; or a divorce à vinculo matrinonii; or that 
demandant had a jointure;;''or- that the huſband; or huſband 
and wife, levied a fine, and demandant made no klaim within 


ue years; or that the huſband ſuffered à recovery; or te- 


nant may plead that lands were aſſigned for dower by the 


| heir;'&c. 3 that there was a demiſe for years before cover- 


ture, rendering rent, and pray, that demandant may be en- 


dowed of the reyerſion and rent; or that demandant has 


releaſed her dower to the tenant of the freehold ; or ne un- 


goes to the biſhop. for his certificate of the marriage, and it 
18 tried by the certificate; | % n 22871 1 36 EW 2 


biſhop has a juriſdiction as ordinary; (as in caſe of 'a mar- 


a Failure of juſtice. Iderton v. Iderton, 2 H. Blaci 159. 


For pleas, and che e to Pat, vide Ng Dig. Bac. 
£825 * FLICK © SOOT An | 


pw c. put 


counterplead as if the cy buſband died 


a. © au oo ac aaa os os 


temps prift, and if this 8 


aſt. 3 b.; or detinue of Karner as to 


%%% M zrweyr c. 2r_. [zc.o ocean Eo ae.” 


ques accouple in lawful matrimony :- upon which Plea, a writ 6 


g. we 


But if the marriage took place in a cowhtry: — 


| riſers Scotland,) there the trial cannot be by the certificate 
| biſhop, but the fact may be tried by à jury, upoſ an 
iſſue joined between the parties: otherwiſe there would be 


0, 19] | "DoOWwemir. a 


An iſſue was j 88 — Sec. 8 
awarded to . biſnop; he returned the evidence before him 
to prove the marriage, which appeared ſufficient, but did not 
N rr return that the parties were lawfully married. 5 
tiff. moved for judgment upon the return, but the court 
refuſed it, allowing plaintiff to move 2 giving notice of ' 
the motion, that the other fide might have an opportunity of 
diſputing the ſufficiency of the return. The return waa 
' afterwards amended, A the: fact certified inſtead of the 
evidence, and plaintiff had judgment. arne, . ieh 


On the plea of xe unquer accouple; and the iſſue thereupon, 1 5 A „ r | 


a writ was awarded to the biſhop; who certified that e 
was accoupled in vero matrimonio cum prædict. B. fed claudaino 
et quad B. & . (demandant) tori et menſe participations mutus 
coßabitaverumt uſque ad mortem prædict. B., and judgment was 
thereupon given for the demandant. On which, error was 
pet inter alia it was aſſigned, that there was neither 
day nor place of the marriage mentioned in the certificate z 
but the court held it not material or iſſuable, becauſe the cer- . 
tificate from the biſhop is concluſive. - That the certiſicate im 
not good, becauſe it did not anſwer to the words of the | 
— « Ne unques accauple in loyal matrimonie,; ſor that it 525 
was a true matrimony, and that they lived together at bed 

and board, is oe ene Ne es that: they were wig ger mar 


$5 @ 6 


$374 3-4 


e now. e — * 7 — | 351. BY 5 Ho 
Brook, 54. Dyer, 3 13. Co. Lit. 33. 9 Co. 19... 20 
5 The plea of ne ——— accouple. in loyal matrimonie, which 
is the only plea vv hereby the lawfulneſs of a marriage can be 
put in iſſue, is only to be pleaded in a real action. Therefore „ 
the certiſcate of the ordinary is not at this day eee SS 
e dan 437. ee e ad. 5 
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"® Of Judgnient in da, Bat ag _ (E) 
7 4 — 5 = Of Judgment by. Default... 8 7 5 


1 1 "Ry E 
| 15 the tenant appears and makes default in the dame tuns, If defaule be of 
| there ſhall be final judgment againſt bim. 2 Saund. r 
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Fi Ori he conleſſes e Er? 44 or non um i in 
1, there ſhall be judgment there. 


cue ſhall iſſue. 2/Saund. 46. And if he cannot fave his 


default upon. che petit cape, there ſhall be final Judgment 


EY Je e banane pleads chat the buſband- is alive, and the 


En. 


mall be a petit tape 
default, there ſhall. be i 


It > mY : is an infant. bo | 
| How ir infant In dower againſt an infant, he made: default Apen the 


N demandant, at the day for trial, is ready with her proofs, 
| there ſhall be fino) judgment againſt the tenant if he makes 
„ default. a Inf 8 | 
DO the petit 

3 ſhall be a petit cape awarded. 


If the demandant is not preſent with her proofs, ther 


80 if the tenant makes default at the trial by; jury, there 
againſt him z and if he does not ſave his 
judgment againſt him. 
So there ſhall be judgment by ans though the tenant 
Cro. ac. 111. 


grand cape returned: and it was held per tot. cur. that ju 
ment ſhall be given upon the default ; for the infant ſhall 5 
have his age in dower, which being but for life, demandant 
may be totally defeated by his vent defaults; Ara 
ſome of the books ſay, that if judgment be given pee 

*. EI e before appearance, this is; error 3 /ecier, he 
pears ian, and after loſeth by default; for then, f 
any default be in e ian, he ſhall recover againſt him 
min a writ of diſceit: other books doubt if the infant ſhall 


not have his age in dower: however, the other ſeems the 
more reaſonable opinion. Cro. Jae. 111. 3925 erz Moor, 


1148, Sec. 


Ofthe operation - On error to . 2 judgment i in 3 at the grand 


WJ the petit pert hae ſeſſions in Wales, it appeared by the record, that the tenant 


—_— i appeared. at the return of the ne and day was given 


. over and then came by at 


-, 1 


y, and ſaid nothing in bar. 
t the third part of 


it wat confudered, 1 


upon day given ad and. judicium, judgment was given, that 


the demandant do recover. The error aſſigned was, that 
they ought not to have awarded a perit cape, becauſe, as de- 

_ fendant appeared, they ought to have given judgment on 
thbe nil dicit; | 
Pearance, and 18 


jr the petit cape is always upon default after ap- 


to the tenant by delaying the demandart. 


"069 if errune dus; DONG * e Juwent 2 | 
: : | | : {lit © 


But if the tenant makes dauuf in ee PE gt 


ap · 


the lands 
| afereſaid ſhould be taken into the hands. of our lord the king ; and 


er- td eg x 2 


; s only to anſwer the default, as the grand cape 
is before appearance, to anſwer the default and demand. 
But this was held to be no error, being only an awarding 
of more proceſs than was neceſſary, and it was of advantage | 
And, per Twyl- | 
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the and dit in this court. Vent. 60. 2 Baund. 46. 50. 


In dower; the tenant at the day of taking the inqueſt, 


after the jury had appeared, and before they were ſworn, 


made default, and a petit cape was awarded; and the tenant 


at the day in banco informed the court, that he was but 


tenant for life, and the reverſion in one A., who at the day 


in banco ought to be received; and the court appointed him 


to plead his plea at the return of the petit cape, before which 


time his appearance ſeems idle. Brownl. 126. 


- The demandant upon judgment by default, after a grand | 


cape, ſhall have no damages upon the inquiſition found, 


if there was no notice of executing the writ of inquiry. - 
|: : , 5 6:1 75 ö 6, 


2. Of final. Judgment, Weit of Inquiry, Ge hin, re. 

The final judgment in dower is, quod querens recuperet 
ſeiſnam de tertia parte tenementor. petit. ; or if it be of - gavel- 
hind lands, quod recuperet ſeifinam de dimidio, Se. 


Final judgment, 
what. . 


And by the ſtat. of Merton, 20 Hen. 3. c. 1. Si rerupe- 
raverit tenementa de quibus vir obiit ſeifitus, tenens reddat dam. 


na, vis. valorem dotis tempore mortis viri uſque ad diem, quo per 


judicium curiæ, ſeiſinam ſuam recuperaverit. 5 . 

And therefore after judgment for ſeifin, and habere facias 
ſeiinam awarded, if the demandant makes a ſuggeſtion upon 
the roll, that her huſband died ſeiſed, there ſhall be a writ to 


inquire what damages. 1 Lev. 38. Clift. 302. 


and writ of in- 
quiry. 


And upon return of the inquiſition, there ſhall be judg- En 


ment quod recuperet valorem, and her damages. Or the jury 


who try the ifſue may alſo inquire of the value and damages. - 
Or the demandant may remit the value and damages, and 


have an habere ſeiſinam immediately. Town, J. treo. 
Though the ſtatute ſays only, that ſhe ſhall recover 


damages to the time of the judgment; yet if ſhe obtain judg- 
ment by default, upon a writ of inquiry, the jury may give 


her damages to the time of the inquiſition, unleſs ſhe were 


in poſſeſſion before by virtue of an execution awarded upon 
the judgment by default. The jury may aſſeſs damages 


beyond the revenue, for ſhe may have ſuſtained more. 
1 Leon. 56. 158 5 i 


Damages in dower, by the ſtatute of Merton, extends only 


to lands whereof the huſband died ſeiſed; and therefore, if 


the jury do not find that he died ſeiſed, judgment for 


damages will be revexſed. They muſt find too, of what 


eſtate he died ſeiſed, viz. an eſtate in ſee, or in tail; for if 
the huſband alien, and take back an eſtate for life, the wife 


ſhall recover dower, but no damages. 
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the time when, the annual value of the land, and damages 
on account of the detention and coſts; but if they find the 


plaintiff recovers damages. 2 Saund. 33. 
I he reaſon why the jury are to find the value of the land 
in caſe the huſband died ſeiſed, is, that the court may give 


„ .. the huſband, to the time of the judgment. And if the heir 
8 ſell to J. S., and the widow recovers her dower againſt him, 
be muſt pay the whole m/e profits, from the death of the 

huſband, though he have not himſelf been half the time in 
poſſeſſion. She is entitled by the ſtatute, and can recover 
only againſt the tenant. Brown & Ur. v. Smith, Hil, 
:« K 26 Car; 2. C. B. | FTA 


mud ter 4. not bound to aſſign till demanded. But unleſs, the heir 
| plead tout temps priſt, he ſhall not take advantage of the wi- 
dow's laches in not demanding; and though he. pleads zout 

temps priſt, yet ſhe ſhall recover damages from the ze/te of the 


| damages. Co. Lit. 32. Kent and Kent, Mich. 1733. B. R. 
* No and Teo, 14 Geo. 2. B. R. | 


Demand of in Upon a trial at bar, the iſſue was, if there was a demand 


held that dower was demandable of the heir, though under 

fourteen 3 and that the not aſſigning of dower, though the 

| | infant did not refuſe to do it, but was prevented by his 
guardian, was a refuſal in law ſufficient to entitle plaintiff 
2 damages. Cor/ellis v. Corſellis, Hil. 29 & 30 Car. 2. 

From what time On ISIS of a writ of inquiry of damages, the jury 
* pal found for damages the value of a third of the land, from the 

- given. time of the huſband's death, till the day of the inquiſition, 
without any deduQion for reprizes, (viz. land-tax, repairs, 

and chief rent,) and for coſts, the jury gave the amount of 


6 cx. 18 
i che jury find the huſband died ſeifed, they muſt and 


- huſband was ſeiſed, but did not die ſo, then no coſts or 
damages, but only the value of the land: for damages are 
only given by the ſtatute of Merton, where he died ſeiſed; 

and the ſtatute of Glouceſter gives coſts only where the 


damages purſuant to the ſtatute of Merton, from the death of 


Damages to be Damages muſt be after demand of dower ; for the heir is 


How damages original, to the execution of the writ of inquiry; but if the 
loſt. heir aſſign dower, and widow accepts thereof, ſhe loſes her 


fant yood.. of dower to entitle plaintiff to damages; ſhe proved an ac- | 
tual demand of the heir, who was an infant; and the court 


the attorney's bill for a demandant, upon his evidence that it 
was a reaſonable bill, and that he expected it from his cli- 

ent. The court thought that the value of the zhird of the 
profits run ſince the death of the huſband, ſhould have been 

computed only te the time of awarding the writ of inquiry, 
and not to the day of the inquiſition; that an n | 
ID PE | ought | 
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bet) Downer 


büght to have been ans for e the ER of the A 
1 ultra repriſat); and that the attorney's bill to his client 
was the meaſure of coſts. ' The inquiſition was ſet aſide, 
and a new writ ordered to be executed before a judge at 2 7 


next aſſizes, on payment of coſts. Barnes, 234. 2p. If 
the jury ought not to have given common cofts as on- Heil. 
ling, and the reſt allowed as coſts de incremento by the 


thonotary? But it has been ſaid, that if the jury give s 


damages 2 morte-viri, to the time of the inquiſition, though 


it is after the judgment, it will be good. R. Leon; 56. 


80, though ory give n 8 the value of che 


land. 

Value or damages are only recoverable in dower, unde ni 
_ "Cor Lit. 22: 6. 
The writs of ſeiſin and inquiry 27 damages are blended in. 


one writ. 


If dower is denen df: land, or of things that may be dens ; 
. ſevered, the ſheriff ought. to aſſign her the third part by ment by der | 


on writ of ._ 
habere facias e 
by metes and bounds, it is ill, unleſs cloſes certain are aſſigned — ; 


metes and bounds: and if the ſheriff does not return ſeigh 


by name, or ſuch a manor which is known and certain, in' 
lieu of dower of other manors. Perk. 414. Roll. Abr. 682. 
Co. Lit. 34. Bendl. 87. But an aſſignment, though in a 


different manner by conſent of the partieg' may be good. 


Cro. Eliz. 310. Roll. Abr. 683. 

If a woman be dowable in three manors, arid acevpts of 
the heir one of thoſe manors, in lieu of dower in all the reſt, 
this is good, though againſt common right, which gives her 
but the third part of each manor. Roll. Abr. 683. | 

But to a writ of habere facias ſeiſinam, the ſheriff cannot 
return that he delivered the demandant one, inſtead of a 


third part of the three, in recompence- of her dower. 


Upon the recovery of dower, and ſeifin awarded, the 
ſheriff returned that he had aſſigned to the demandant her 
dower of a houſe, the 7hird port of each chamber, aud had 
chalked it out to her. And this return was held an idle and 
malicious return, and he was committed for it, as in ſuch _ 
caſe he ought to have aſſigned her certain chambers, or 


Tooms thereout. Palm. 265. 


The ſheriff was committed, for refuſing to make an cant 
allotment of dower, and taking, 60 J. of demandant to exe- 
cute the writ, and the court ordered an information againſt 
him for it. 1 Keb. 743. 

If dower is demanded of meadow, paſture, &c. the ſheriff 


may aſſign all meadow, & c. for dower. R. Mod. 12. 19. 


A woman recovered dower, had a writ to the ſheriff, who 


returned that he had delivered 84 acres to the demandant of 


\ | «oh 1 Th T7 5 | 


#57 
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che — in the writ. Aſter a /ci. fa. was brought, 
' ſuggeſting that 60 acres of the, 84 aſſigned to her by the 1 
ſheriff were a ſtranger's, not mentioned in the — . and 

- therefore ſhe ought to have a new diviſion. The tenant 
ſaid, that the other 24 acres were parcel of the land re- 
covered, and that ſhe had entered and accepted the 24 il ( 
* acres; and upon demurrer it was adjudged, t at ſhe. was © 

. barred by the acceptance and entry into the 24 acres, 
Moor, pl. 167. 928. Dy. 91. in margine. 4 
Dower was brought de tertia parte of a mill, kiln- houſe, 

: &c. and judgment was to recover the third part in ſeharali. 

late per metas & bundas. And this judgment was reverſed 
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N upon error, for it ought to have been of the third part gene · 
Et rally; for if per metas & bundas, none- can make uſe of it. 
„ iin cn 
No if de- If demandant dies before writ of i inquiry executed, her ad- 


„ miniſtrator cannot bring a fei. fa. for the damages and meſne 
| ring proceed- profits. Salk. 252 | | 
inge, Zo, if tenant dies after judgment and; writ” of an exe 
ag 5 5 the demandant cannot bring a. /i. fa. for i inquiry of 
damages, after the death of the tenant, unn his heir or 
x tertenants. 3 Lev. 275. 1 Sid. 188. 
. By 16 & 17 Car. 2. c. 8. execution ſhall not 'ba ſtayed by 
If _, brought, writ of error, upon any judgment after verdict, unleſs: plain. 
. ttff become bound to pay damages and coſts in caſe of affirm- 
ance, or plaintiff diſcontinue to be nonſuit; and a writ ſhall 
iſſue to inquire of meſne profits, and agen by Ne done 
after the firſt judgment. Stra. 974. 
| Judgment i in dower ſhall not be ſtayed by error, if plain, Wn. 


_.*m, = 95 W 2 „ „ © we 


| tiff in error doth not enter into Tecognizances to pay da- 8 
mages and coſte. Garth. 134. , | i 
1 f judgment be affirmed in dom. proc. and coſts given, the Il; 8 

, demandant may bring an action on the recognizance for ſuch F, 
_ ee hg: out a writ oh. arte Ins And. 153. 4 
60 
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@ Of the Intent. and Operativa of Statui « 


8 & 9 W. 3. c.3L F. 
(8) Of the Proceſs by Writ of Partita. 7 | Þ 
09 Of the Declaration. in Partition, © | : 


(D) of 


ite 


of | 


(see PARTITION. 

(D) Of the Pleadings in Partition, ET. 
(E) Of the firſt Judgment in Partition; And herein, 
bol the Writ de Partitione faciendd, &c, 
(F) Of the ſecond or final Judgment in Partition. 


(4) Of | the Intent and Operation of the Statute (A 


s & 9 W. 3. 
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By the common law, joint-tenants might agree to make Of the intent 


partition of the lands, but one of them could not compel the . 7 
others ſo to do; for as ſuch eſtate is originally created by 8 & gw. 3. 


the act and agreement of the parties, the law would not per- 
mit any one or more of them to deſtroy the united poſſeſſion 


without a ſimilar univerſal conſent. Whereas by the com- 
mon law, coparceners were compellable to make partition, if 


any one of them choſe to ſue out à brit of partition. But 
now by the ſtatutes 31 Hen. 8. c. 1. and 32 Hen. 8. c. 32. 


foint-tenants,, and tenants in common, as well as coparceners, - 


are compellable by writ of partition to divide their lands ; 
and the ſtatute of 8 & 99 W. 3. has only provided an eaſier 


£ 


tion, than was uſed at the common law. 


” 


By the ſtatute 8 & 9 W. 3. c. 31. which is intitled, © An 


« act for the eaſier obtaining partition of lands in coparce- 
« nary, joint - tenancy, and tenancy in common; “ after re- 
citing, that Whereas the proceedings upon writs of par- 


« tition between, coparceners by.the common law or cuſtom, 
| & joint-tenants, and tenants in common, are found by expe. 
.  rience to be tedious, chargeable, and oftentimes. ineffec= 


« tual, by reaſon of the difficulty of diſcovering the perſons 


1c and eſtates of the tenants of the.manors, meſſuages, lands, 


« tenements, and hereditaments, to be divided, and the de- 
« fective or dilatory executing and returning of the. proceſs 


nethod of carrying on the proceedings by the writ of partie 


» * 


« of ſummons, attachment, and diſtreſs, and other impedi- 


© ments in making and eſtabliſhing of partitions, by reaſon _ 
« of which divers perſons having undivided parts, or pur- 


* parts, are greatly oppreſſed and prejudiced, and the pre- 
« miſes are frequently waſted and leſtro ed, or lie unculti- 
« yated and unmanured, {@ that the profits of the ſame are 
* totally, or in a great meaſure loſt; for remedy whereof, 


returned upon a writ of partition, affidayit being made by ings under 
te any credible perſon of due notice given of the ſaid writ of fiatute. 


EC partition to t ie tenant or tenants to the action, and'a copy 
thereof left with the. occupier, or tenant or tenants ＋ 


(e it is enafted, That after proceſs of pone, or attachment New pf 
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PARTITION, ch. Xv. (a) 


. if they cannot be found, to the wife, ſon, or daughter (be. 
wilt of part» 6 ing of the age of one-and-twenty years or upwards) of the 


* 


Of the | 


. 


f 


6 tenant or tenants, or to the tenant in actual poſſeſſion, by 
« virtue of any eſtate of freehold, or for term of years, or 


“ uncertain intereſt, or at will, of the manors, lands, tene. 
e ments, or hereditaments, whereof the partition is de- 
„ manded (unleſs the ſaid tenant in actual poſſeſſion be de- 


« manded in the action) at leaſt forty days before the day 
« of the return of the ſaid pone'or attachment; if the tenant 
* or tenants to ſuch writ, or any of them, or the true tenant 

« of the meſſuages, lands, tenements, and hereditaments as 
« aforeſaid, ſhall not, in ſuch caſe, within fifteen days after 


'& return of ſuch writ of pone or attachment, cauſe an appear- 


ec ance to be entered in ſuch court where ſuch writ of pone 


Proceedings in © or attachment ſhall be returnable; then, in default of 


Of examining 


demandant's 
title; 


C 4 writ ac * 


A qſfault thereof. 66 ſych appearance, the demandant having entered his de- 
| t claration, the court may proceed to examine the demand. 
e ant's title, and quantity of his part and purpart; and ac- 


* 


&« cordingly as they ſhall find his right, part, and purpart to 
& be, they ſhall for ſo much give judgment by default, and 
« award a writ to make partition, whereby ſuch proportion, 


and executing © part, and purpart may be ſet out ſeverally : which writ : 
c being executed after eight days notice tothe occupier, or tenant, + 


« or tenants of the premiſes, and returned, and thereupon final 


(e judgment entered, the ſame ſhall be good, and conclude 


e the tenants truly ſet forth.“ | | + 
Buy fe. 2. Provided, that if ſuch tenant or other ſhall in 


* 


— 


« all perſons whatſoever, after notice as aforeſaid, whatever 


right or title they have, or may at any time claim to have, 


«in any of the manors, &c. mentioned in the ſaid judg- 


© ment and writ of partition, although all perſons concerned 


« are not named in any of the proceedings, nor the title of 


— 


one year after judgment entered, or in caſe of infancy, 
coverture, nonſanity, or abſence, within a year after ſuch 
inability determined, ſhew a good matter in bar of ſuch par- 
tition, &c. the court may ſet aſide ſuch judgment; but if 
the ſame is confirmed, the party appealing pays coſts. 

By . 3. No plea in abatement ſhall be admitted or re- 
ceived in any ſuit of partition, nor ſhall the ſame be abated 
dy reaſon of the death of any tenant. „„ 

By /e8. 4. If the high Heri cannot be preſent at the 
execution of the judgment in partition, the under-ſheriff, in 
the preſence of two juſtices, may proceed therein. And in 
caſe ſuch partition be made, returned, and filed, the tenants, 
before diviſion, are to remain tenants, under the ſame con- 
ditions, and the landlords, &c. are to make good to their 
tenants the ſaid parts as before partition made. 
tin K+ 9 N Y | 
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() See II. PARTITION. 


on. 


By ſe: 5. The ſheriffs, under-ſheriffs, &c. are to give due 
attendance to the execution of the writ of partition, and in 


caſe the demandant does not pay the fees to the ſheriff, & c. 


then the court ſhall award them, &c. 


The above act was made perpetual by the 3 : & cats | 


c. 18, ſec. 2. | 
5 (B) Of the Writ of Partition, &c. 
Since the above ſtatute, partition has been uſually made by 
writ: before which ſtatute it was done either by writ, com- 


-. OE, 


Writ how ſued 
out, ; 


miſſion, or conſent, and was in many caſes liable to be de- 


feated. - _ 


By the ſtatute 31 Hen. 8. c. 1. oint-tenants, and tenants 1 
common, or in right of their wives, are compellable by writ to 


make partition. 


To proceed to make partition, according to this ſtatute, 


the demandant or demandants apply to the court of Chan- 
cery, and ſue out an original writ, which is to this effect; 
„GEORGE the Third, by the grace of God, of Great 
« Britain, France, and Ireland, king, defender of the faith, 
« and ſo forth. — To the ſheriff of ß greeting: If 


&« ſhall be proſecuted ; then ſummon, by good ſummoners, 


 G& E. F., that he be before our Fagan: at Weſtminſter, on N 
© the Marrow of All Souls, to 


ew wherefore, whereas the 


Form thereof. 


% A,B. and C. D. ſhall give you ſecurity, that their ſuit 


« ſaid A. 3., C. D., and E. F. hold together and uridivided 


« the manor of with the appurtenances, and fourteen 
te meſſuages, twelve cottages, fixteen barns, three dove-houſes, 


« four tables, thirtcen gardens, two hundred acres of land, two + 
te hundred acres of meadow, two hundred acres of paſture, two 
% hundred acres of wood, one hundred acres of furze and heath, 


„ tauo hundred acres of moor, one hundred acres of buſhy ground, 


« one hundred acres of marſh, one hundred acres of broom, 
« twenty acres of land covered with water, twenty pounds 


rent, common of paſture for all manner of cattle, court-leet, 
„ courts baron, view of frank-pledge, profits and perguifites of 


t court, free warren, free chace, free fiſhery, goods and chattels 


cc of felons, fugitives, outlaws, and thoſe which are put in exi- 


« gent, deodands, chattels waifed and ęſtrayed, with the appur- 


4 tenances, in the pariſhes of and of 


Which the ſaid E. F. denieth partition to be made between 
4 them according to the form of the fatute made and pro- 
© vided (a), and unjuſtly permitteth not the ſame to be 


« done, and contrary to the form of the ſaid ſtatute, as they 


b orf, « according to the cuſtom of England,” if parceners by cuſtom, 
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„ al; . have you mer the fuznmoners, and; this writ, 
| .. itneſs ourſelf at Weſtminſter, * 9 1 ty | 
in the nineteenth year of our yn e ee RI a 

40 — . 


Summons Upon this writ the ſherif ſhould ſummon the tenants, and 

| there. upon the return thereof, affidavit of the ſervice of ſuch: writ 
, ,  - ſhould be made according to the ſtatute, to this effect: | 
+ T2 1 5 A. B. and C. D. demandants, „„ 
VVV 5 Between and E. F. tenant. 
, Affidavit ac- « I. M. and O. P. of - officers to the therif of 
3 o « (ſeverally make oath, and ſay, that they the ſaid 

„ ene did, on the day of in the year of 


48 our Lord 1795, ſerve the above- named E. F. tenant, with 
4. the writ of partition in this cauſe, by delivering to and 
66 leaving with the ſaid E. F. a copy of the faid writ, and 
te acquainting him with the.contents thereof; and theſe de. 
2 nents did, on the ſaid day of in the 
« 4 f year of our Lord 179g, deliver to and leave with 
4 P. Q., R. S., T. V., &c. the occupiers of the meſſuages, 
ec lands, and tenements, in the faid writ A, a true 
6. copy of the ſame writ, 5 
"4 (7 Sworn, 4 &c. f 


5 pone on Upon default of appearance in court, the 3 ba 
default of ap- fue out a pore or attachment, which is to this effect: | 


pPearance. 5 
a Ti „ GEORGE the Third, '&c.—To the ſheriff of greet” 
' & ing: Put by ſureties and ſafe pledges E. F. of 95 
4 that he be before the juſtices at Weſtminſter in eight days | 
« of St. Hilary, to anſwer A. B. and C. D. wherefore the 
« ſaid A. B. C. D. and E. F. hold together and undivided 
« 'the manor of  quith the appurtenances, &c. [as in 
& the writ], of which the ſaid E. F. denieth partition to be 
e made between them, according to the form of the flatute in 
i fuch caſe maile and provided, and unjuſtly permitteth not the 
e ſame to be done; and to ſhew wherefore he was not in 
, our court before our juſtices at Weſtminſter, on the | 
e Morrow of All Souls laſt paſt, as he was ſummoned; and | 
te have there the names of the pledges and this.) writ, 15 
« Witneſs,” &C. 8 8 - 
( 


How ſerved. This writ ſhould be ſerved in the ſame manner as ths writ | 
| "of partition was, and the parties ſhould be informed of the 
contents. 
How teſtee, The pone ſhould bear tefte on the guarto die pot of the re- 
turn-day of the writ of partitian, and there muſt be fifteen _ 
Time of ſervice. days between the teſte and return of it at leaſt; and by the 
ſtatute of 8 & 9 W. 3: _ ages muſt be at "leaſt forty days | 
between 


„ "I. 
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| hetwven the ſervice: of che . the return. 
of e oye ia | 


e Of the Appearance al Decliration. a 


1. the tenant does not within fifteen days after the return A 
of the pone or attachment. cauſe an appearance to be entered, 
the demandant may enter his declaration, and the court will © 


roceed to examine his title; and if they find the right with 
the demandant, there ſhall be judgment by default for fo | 


much, and a writ awarded to the ſheriff to make partition,” 


Or if the defendant appears, the plaintiff muſt de da : y 
The declaration i is in the following form: 


cc — to wit, E. F. of : 28 in the count) DD 


tc ſaid, was ſummoned to anſwer A. B. and C. D. o 22 
te wherefore, whereas the ſaid A. B., 2 D., and the faid 


« hold together and undivided the manor of with 


®. 


Form thereof, 


the appurtenances, &c. [ſpecify the premiſes according TD 


ec the writ ], of which the ſaid E. F. denieth partition to be 
« made between them according to the form of the ſtatute 


« in ſuch caſe made and provided, and unjuſtly permitteth not 
ce the ſame to be done, and contrary to the form of the 


« ſtatute: And whereupon the ſaid A. B. and C. D. by 


„% their attorney, ſay, that whereas they and the faid = 


& E. F. hold together and undivided the tenements aforeſaid, 


« with the appurtenances; whereof it belongs to. the ſaid 


46 A. B. and C, D. and their heirs, to have one moiety of the 
« tenements aforeſaid, with the appurtenances, to hold them 


in ſeveralty, ſo that the ſaid B. and C. D. of their 
« moiety belonging to them of the tenements aforeſaid, with, 


« the appurtenances; and the ſaid E. F. of his marety be- 
« longing to him of the tenements aforeſaid, with the appur- 
;* tenances; may ſeverally apportion themſelves: he the ſaid. 
« E. F. denieth partition thereof to be made between them 


e according to the form of the ſtatute in ſuch caſe made and 


4 provided, and unjuſtly permitteth not the ſame to, be 
* done, and contrary to the form of the ſaid ſtatute; where«. 
„ upon they ſay, that they are injured, and have damage to 


« the value of one hundred e And 8 _ 
te bring ſuit,” &c. 


The declaration by one e parcener or joint. tenant rial the 


; 2 muſt ſhew how they are joint-tenants. Cro. El. 64, 
But not where they are tenants: in common, for they claim 
by ſeveral titles, and one is not conuſant of the. other's 


title. R. Cro. El. 64. | | 
Bog 


we PARTITION, (hv. 


So, if they are parceners, a declaration which ſhews that it 
was the inheritance of the common anceſtor-in tail, is ſufficient, 
without ſhewing how the eſtate- tail is commenced. Dy. 79. b. 
But if the declaration ſays that the plaintiff and defendant 
' were ſeiſed in fee, where it is found that the defendant hay 
only in tail, the writ abates. R. Cro. El. 766. 
) 0) Of pleading in Partition. 
No plea in To the declaration there can be no plea in abatement, ſince 
n dhe Rat 8 & g W. 3. e, itil 3 or ſhall the writ abate 
| . by the death of defendant. * 7bid. | < 
What pleadable And if he pleads in bar, he can plead no other plea than 
in bar. non tenent inſimul, for every other plea in bar is tantamount to 
En non tenent infemul. 125 „ 
Upon which plea iſſue may be taken, and the parties 
| proceed to trial as in other caſes. k VF 
Ot conſenng But the party may confeſs the action, and conſent that 
econ. partition may be made. , | 1 . 
Of the damages. In a'writ of partition no damages ſhall be recovered, nor 
an inquiry of them, Noy, 68. 143.3 for it is a real action. 
Of examining Proceſs having been duly returned, declaration entered, 
the title of de- and no appearance entered by the tenant «vithin fifteen days, 
-  mandant ac- bo iden th mY 2 
coding to ſtat, Purſuant to the ſtatute 8 & 9 W. 3. the court on motion 
1 granted a rule to ſhew cauſe, which was afterwards made 
abſolute, for the court to proceed to examine the title of the 
demandant, according to the ſtatute. On the morrow the 
5 title was examined, and no counſel appearing for the tenant, 
judgment on default was given for the demandant to hold in 
| ſeveralty the premiſes demanded in his count, in ſome of 
5 which he was ſeiſed of two undivided third parts; and in 
others of a moiety only with the zenant, the earl of Thanet. 
And a writ of partition was awarded accordingly, Upon the 
return'of the writ, the ſheriff returned that he had executed 
the ſame in the preſence of perſons who attended for plaintiff 
and defendant reſpectively; and he ſpecified in his return 
the ſeveral parcels, with their metes and boundaries; and 
then plaintiff moved for final judgment, quod partitio jit 
 fabilis. And afterwards the writ was made abſolute, on 
affidavit of notice to the defendant and tenants in poſſeſſion, 
Hatton v. Earl of Thanet, 2 Black. Rep. 1134. 1159. 
(E) (E) Of the firſt Judgment in Partition, and of the 
| Writ de Partitione faciendd. . 
Two judgments - In partition there are two judgments; the firſt quod partitio 
in partition. fat; the fecond quod partitio firma & flabilis in perpetuun 
__ Teneatur, | | | FD tt A 15 | 
VNCö Aͤſter 


* 


te ments afore 


n PARTITION 


After confiflci of the action or iſſue tried * the plain · 
tif, there ſhall be judgment uod partitio fat. Co. Lit. 


167. b. : 
"nd thereon a writ hull ine to the beit e make 


| partitions 


; p A 
a Fa * 
” 


- The firſt judgment quod parti fat i is in the following 2 


1 

1 Therefore i it is confidered, that oartiicn be made thereof 

« between them, & c. And it is commanded to the ſheriff, 

« that in bis proper perſon he go to the manor and tene- 
6; id, and in the preſence of the parties afore- 


Form of the 
firſt 


« ſaid, being forewarned, if they ſhall be willing, the manor 


« and tenements aforeſaid, with the appurtenances, by the 
« oath of good and lawful men of his county, reſpe being 


« had to the true value of the manòôrs and tenements afore- 


44 ſaid, with the appurtenances, he cauſe to be divided into 
« tao equal parte, (or as the caſe is,) and one part of thoſe 


« parts he cauſe to be delivered and aſſigned to the ſaid 


« A. B. and C. D. and the other part thereof to the ſaid 
« E. F. to be holden to them and their heirs in ſeveralty, ſo. | 


. & that neither the ſaid A. B. and C. D. nor the ſaid F. ; 


« may have more of the manor and tenements aforclaid; 
« with the. appurtenances, than it belongeth to them to 


« have; and that the ſaid A. B. and C. D. of their part to 


« them thereof belonging, and the ſaid E. F. of his part to 


% him thereof belonging, may ſeverally apportion them- 


. ſelves; and * that portion, by the ſaid ſheriff ſo diſ- 
« tinctly and openly made, he have here from the day of 


« Fafter in fifteen ps under his ſeal. and the. ſeals 25 
«. thole,” Ke.., 


Error does not lie on the nad quod partitio fiat, nor 


18 the record removed by it; becauſe the writ of error comes 


too ſoon, and error does not lie till the final Judgment owes 


partitio firma &. flabilis, &c. 3 Salk. 145. 


Upon, the foregoing judgment, the demandant. ſhall have 
A. de partifrone Fadi, which is to the ee 
effect: 


« GEORGE the Third, by the grace of God of Great 


Britain, France, and Ireland, king, defender of the faith, 


te and fo forth. To the ſheriff of greeting: Wnereas 
«FE, F. late f in your county, eſquire, was ſum- 
« moned to be in our court, before our juſtices at Weſt- 
© minſter, to anſwer A. B. and C. D. of a plea, wherefore 
1 * the {aid A. B. nd. Ge 12, . e 
"+ 


No error lies 


Form ef wit. | 
de partitione -- 


f 


4 = 
% 


$I. IF 


: «the f. 
ec tween them, according to the form of the: flatute in ſuch caſe 
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ei arid undivided the manor f with the appurtenances 
« [ſpecify the premiſes according to the declaration], and 

aid E. F. denied partition thereof to be made be. 


« made and provided, an _— permitted not the ſame to 


4 be done, and contrary to the form of the ſtatute, as they 
“ ſaid; and the ſaid E. F. appearing in our ſaid court, Rok 
cc 


conſented that partition thereof might be made (a): Whereupon 
it was conſidered in our ſame court, before our juſtices at 
"Weſtminſter, that partition ſhould be made between them 
of the manor and tehements aforeſaid, with the appurte- 

nances. Therefore we command you, that taking with 

you twelve free and lawful men of the neighbourhood 

of aforeſaid, by whom the truth of the matters 

may be better known, in your proper perſon you go to 

the manor and tenements aforeſaid, - with the appurte- 

nances; and there, in the preſence of the parties afore« 

faid, by you to be forewarned, if they ſhall be willing to 

be preſent, the ſame manor and tenements with the ap- 
purtenances, by the oath of the ſaid twelve free and law- 
ful men, reſpect being had to the true value of the manor 
© and tenements aforeſaid, with the appurtenances, you 

. cauſe to be divided into me equal parts, and one part of 
thoſe parts to be delivered and aſſigned to the ſaid A. B. and 
C. D. and the other part thereof to the ſaid E. F. to be 
holden to them and their heirs in ſeveralty, ſo that neither 
the ſaid A. B and C. D. and the faid E. F. may have 
more of the manor and tenements aforefaid, with the ap - 

purtenances, than it belongs to them to have: and that 


* 
* 


22 8 2 8 2 3 


«the ſaid A. B. and C. D. of their part to them thereof 


4e belonging, may ſeverally n themſelves: and that 


e that partition by you ſe diſtinctly and Fe made, you 


„ have here from the day of Eaſter in fi 


6 ha) | teen days, under 
> Jour ſeal and the ſeals of thoſe by whoſe oath you ſhall 
« have made that partition; and have you there the names 
F of thoſe by whols oath you ſhall have made the ſame par- 
oe tition, and this writ. Witneſs Sir William de Grey, 
& knight, at Weſtminſter, the day of in the 


 thirty-ſixth year of our reign,” &c. 


Wi thereon by ſne - 
1 - riff. 2 


Upon this writ, the ſheriff. ought to give notice to the par» 
ties of executing the ſame, and he.ought to attend in perſon. 


But by the ſtat. of Wil. 3. ante, the under-ſheritf, or one 


(0 If there was judgment by default, and the plaintiff declared and pro- 


fendant pleaded un tenent infima/y and there was-a- verdict againſt 


ceeded according to the ſtatute, it ſhould ſo be ſtated in this writ.—S0 if de · 


* 2 
CES » 


* 
Wn 


who 


<> dd 2 15 "05 F * * WP 9 * 
; 3 * . g a 
# 4 9 ot 
ir ; 


* 
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who officiates as under-ſheri 5 may execute the ſame in the 


reſence of two juſtices. e Fin | 4 
P If the manor a be divided hes intermixed with other p 
lands, ſo that the jury do not know the limits, quantity, &c. 
of. the tenements, to be divided, and the owner of the inter- 
mize lands, & c. will not ſhew the certainty of his lands, 

et ee to make partition as well as they can. 

266. a4. „„ on poor | | | 
"After che partition made, it muſt be returned to the court How returned, 
under the ſeals. of the ſheriff and the twelve jurors. Lit. 
ſect. 249. 5 e | 2 ; a , „ ag OY OS 5 
„ ene the above Writ. et 

e At which day here comes as well the ſaid A. B. and Form of return. 
C. D. as the ſaid E. F. by their attornies aforeſaid, And 
« the ſheriff, namely, John Thomas eſquire, now here re- 
1 turns a certain partition between the parties aforeſaid, of 
5, the tenements aforeſaid, by the ſaid ſheriff, by virtue of 
« the aforeſaid writ, and according to the form thereof, by the 
4 oath of twelve free and lawful men of the neighbourhood 
„ aſfſoreſaid made: which follows in theſe words, 
« to wit, to wit, I, John Thomas eſq. ſheriff of the 
« county aforeſaid, humbly certify and return to his majeſty's 
« juſtices, at the day and place in the writ hereunto annexed 
« mentioned, that by virtue of the ſaid writ to me directed, 
c on the ,- day of in the twentieth year of the 
« reign of George the Third, of Great Britain, — and 
& Ireland, king, defender of the faith, and ſo forth, and in 
« the year of our Lord 1780, having taken with me O. P., 
% Q. R., 8. T., &c. twelve free and lawful men of my baili- 
« wick, and of the neighbourhood in the ſaid writ men- 
« tioned, by whom the truth of the matter may the better 
e be known, in my proper perſon did go to the manor and 
« tenements in the ſaid writ ſpecified ; and there, by the 
« oath of the ſaid jurors, in the preſence of the parties | 
« in the ſaid writ named, by me. forewarned according to 
« the command of the ſaid writ, and by their aſſent, the ſaid 
“ manor and tenements, with their appurtenances (reſpe& 
« being had to the true value of the ſame), I did cauſe-to be 
te divided into two equal parts, and one part thereof, that is 
e to ſay, all thoſe two meſſuages, two barns, and the land 
ce thereto belonging, called the . containing tuo hundred 
and teuenty acres, two roads, and ſeven perches, more or leſs, 
t late in the, occupation of William Jones, and now. of Michael 
Dixon and his aſſigns, and all that meſſuage, &«c. [ſpecify- 
« ing in like manner the whole apportionment allotted to 
the demandants]; and all commons, common of paſture, 
1 . : 5 1 ue woods, 


% woods, under-woods, and trees, ways, waters, eaſementz 
«c and appurtenances to the ſaid ſeveral meſſuages, cottages, 
« farms, lands, "wood, ground, and premiſes belonging or 
de appertaining, or therewith uſed and enjoyed; all which 
« ſaid premiſes are ſituate, lying, and being in in my 
et ſaid county; and did cauſe to be delivered and aſſigned to 
« the ſaid A. B. and C. D. in the ſaid writ named; and the 
de other part thereof, that is to ſay, all the manor of 
* in the ſaid county of with the court-baron of the 
*« ſame; and all rights, royalties, members, and appurte. 

d yances thereof; and all that barn, farm, and lands, &c, 
d &c, [ſpecifying the whole apportionment allotted to the 
« defendant]. All which ſaid mefſuages, cottages, farms, 
«© barns, lands, wobds, grounds, and premiſes are ſituate, 
6e lying, and being in the pariſh of in my county, I did 

. cauſe to be delivered and aſſigned to the ſaid E. F. eſq. in 

4% the ſaid writ named, to be holden to them and their heirs 
66 in ſeveralty, as by the ſaid writ I am commanded fo 
4. that neither the ſaid A. B. and C. D. nor the ſaid E. F. 
«might have more of the manor and tenements aforeſaid, 
« with the appurtenances, than it belonged to them to have; 
„ and that the ſaid A. B. and C. D. of their part tò them 

| e thereof belonging, and the ſaid E. F. of his part to him 

| « thereof belonging, may ſeverally apportion themſelves. 

' „ In witneſs! whereof, as well I the ſaid ſheriff, as the 

« jurors aforeſaid, to this indented partition, have ſet our 

1 ſeals the day and year and place above mentioned. 

VCC John Thomas eſq. ſheriff.” 


| 
| 
| - 
l (Ff) F) Of the final Judgment in Partition. 
| - Upon the foregoing return to the writ de partitione faciendd, 
the final judgment of the court is, “ Therefore it is con- 
6 ſidered, that the aforeſaid partition be holden firm and 
<< effectual for ever,” &c. And therefore this judgment, 
when made by writ after the appearance of the party, ſhall 
not be defeated, Co. Lit. 168. b. 171. a.; even though made 
againſt a ſeme covert, ibid.; or though not equal, Gia ; or 
though not equal, and any one of the parties be an infant. Bid. 
And ſo by the ſtatute 8&g W. 3. c. 31. If made with- 
.out the appearance of the tenant, if he does not appear 
within fifteen days after the return of the attachment, where 
an affidavit was made of notice to the tenant forty days before 
the return of the writ, and a copy of it left with the occupier 
of the land. | „„ 
But by the ſame ſtatute, if judgment be in a writ of par- 
tition, without the appearance of the deſendant, upon mo- 
. 3 e | Ts tion 
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gen | ſhewing a probable bar, or that the ee hath > | 


title to ſo much, within a year after judgment, or (if the 


arty was an infant, covert, nonſane, or out of the realm 
after the inability is remoyed) the; court may order che Jo 
fendant to plead, &c. 
Or if the demandant's title be tated, but the partition 
appears unequal, the court may award a new partition. 


4 
VF It, 5 | 
. the Proceedings in Quare Impedit, | : : 


A quare impedit is a poſſeſſory action, and is now the vol | 


one uſed in cafe of the diſturbance”of patronage to a churc 


or Eccleſiaſtical beneſice. The aſſize of darrein preſentment - 


which lies only for diſturbance, where a man has an advow- 


ſon, by deſcent, from. his anceſtors having fallen into diſuſe, 
as the writ of quare impedit is equally remedial, whether a 
man claims title by deſcent or purchaſe, 3 Blac. Com. 246. 


If the right of nomination be in one, and of preſentation | 


in another, and either impede * other in his right, a 
775 impedit lies. * * v. Marquis , ace 3 De 
& 0498; „ | 


In treating of theſe g we will collider": 135 pt 


(A) The Wit of 5 295 Impedit and Appearance g 


thereto !- 
(B) The lac | in Duare Taped 
(C) The Pleading in Quare Impedit. 
(D) The Verdict, Inquiry, &c. 
(E) The Judgment in Quare Impedit. . 


(A) Of the Writ of Quare Impedit, 8 Appearance 
thereto, Kei 


A 1 impedit muſt be brought in the Common Pleas "4 


all except the king, who may bring it in B. R. or C. B 


F. N. B. 32. e. 


In order to bring a quare impedit, the party applies to he 


(4). 


Where brought 


curfitor for an n writ out of men which is to this 


effect: 
« GEORGE the Third, by the grace of God, of Gita 


SN &c. 


\, 


0 Britain, France, and Ireland, king, defender of the faith, 


Form of writ. | 


* 
" 
— 
5 
- 


QUARE IMPEDIT. (Oh. XV. (4) 


* gere the ſheriff of | © greeting : Command 


« Thomas biſhop of and C. D. eſy. that juſtly and 


* without delay they permit A. B. to preſent a fit perſon to 


« the church of in the ſaid county, which is void, 


44 and in the gift of the ſaid A. as he faith, and whereof he 


„ complaineth, that the ſaid biſhop and C. D. unjuſtly hin. 


„ der him; and unleſs they ſhall ſo do, and the ſaid A; 
„ ſhall give you oy that his ſuit ſhall be proſecuted, 


\ 


« then ſummon by ſummoners the ſaid biſhop and 
« C. D. that they be before our Juſtices at Weſtminſter, 


e from (a), to ſhew wherefore they will not do it, and 


& have you there the ſummoners and this writ, 


TM 9 at Weſtminſter, the : day of 


»in the thirty-ſixth year of our reign. : 
; The Sheriff's Warrant thereon, - 5 
*. to wit. Joh Williams, eſq. ſheriff of the. 
* county aforeſaid, to O., P., 955 R., &c. jointly and ſe- 
{ 


« verally, by virtue of his majeſty's wtit to me directed, I 


et command that you or ſome or one of you command Tho- 


& mas biſhop of and C. D. eſq. that juſtly arid without 


* delay * A. B. to preſent a fit perſon to the 


 ©& church o 


| Wich is void, and in the gift, of the 
&« ſaid A. as he ſaith, and whereof he complaineth that the 
te ſaid biſhop and C. D. unjuſtly hinder him; and unleſs 


„ they ſhall ſo do, and the ſaid A. ſhall give you ſecurity 


te that his ſuit ſhall be proſecuted, then ſummon by good 
„ ſummoners the ſaid biſhop and C. D. that they be before 
„ his majeſty's juſtices at Weſtminſter, from to 
& ſhew wherefore, they will not do it; and that you return 
cc the ſame to me, fo that I may have there the ſummoners 
« this precept. Given, & c. at, &c. in, ce. 

„ Hy the ſame ſheriff,” 


o 


= By the ſtat. of Marlbrid e, 52 Hen: 3. the ſheriffs ought 


to make ſummons by good ſummoners, and return their 


names « was the original. 1 Brownl. 158. ' 
And the ſummons ought to be ſerved on the defendant, 


or at the church-door. Bid. 2 Mod. 265. TY 


The defendants may have the common eſign, or de malo | 
lefti, 2 Inſt. 124. ; but no other gn. 2 Inſt. 125. 1 Brownl. 
3 ' 


nd if the defendants eſpign, the plaintiff ought to ad- 


| journ it for fifteen days, otherwiſe he ſhall be nonſuited. 


1 Brownl. 159. Dal. 81. 


(a) Muſt have at leaft fiſteen days between the teſte and return. v | 


r QUART IMPEDITY 


Upo of appearances and no /6igh; tlie plaintiff 
ſhall have an attachment, and afterwards a dfringas, ' 2 Inſt«. 


'Bro. Qu. Imp. 151 


wr Vor. II. 5 


8 


Upon default of 
124- 1 Brownl. 129:3ĩS. 


And by the common /aw the proceſs to compel an appear- 


ance was by diſtreſs infinite. Bid. 


But now by the ſtatute of Marlbridge, if the defendant | 


does not appear, nor caſt an gſign on the firſt diſtreſs; or be- 


fore, there ſhall be judgment for the plaintiff, and a, writ (a) 
to the biſhop. 2 Hens 4. 1. b. 2 Inſt. 124. 1 Brownl. 158. 


Dy. 353+ b. 


bat if the party be not actually ſummoned, there ſhall = 


not be judgment upon default at the diſtreſs. 1 Mod. 248. 
2 Mod. 264. e . Og 


By the. common law, and now by the ſtat, art. ſup 


chart. 15. in ſummonſes and attachments, there ought to 


be ee days excluſive between the z2/e and return at leaſt. 


And by the ſtat. of Marlbridge, in quare impedit, or dartien 
hentment, there ought to be only fifteen or twenty-one days 


4 


thar there may be no prejudice in reſpect of /ap/e. 


Ik the injury done to the plaintiff, or the delay ariſes from 
the biſhop alone, as upon. pretence of incapacity or the like, 
then he only is named in the Wit. 

But if there be another preſentation fet up, then the pre- 
tended patron and his clerk are alſo joined in the action. 
his clerk, leaving out the biſhop,  _ | 
7 OST Patra my; NEST CE 
Hut it is generally brought agaldit all three; for if the 
mow Da left out, and the ſuit is not determined till fix 
months are paſt, the biſhop is entitled to preſent by 4h; 


Or it may be brought againſt the pretended. patron and 


* 


but if he is named, and is made a party to the ſuit, no lapſe 
can poſſibly accrue till the right is determined; and there- 
fore it is always moſt adviſable to make him a party. Cro. 


Jac, 


| 
* 


tron is the principal queſtion in the cauſe.” 7 Rep. 25. 


And if che clerk is left out, and has received inſtitution | 
before the aQion brought (as is ſometimes the caſe), the 


; * 


| (a) i. 4 A writ ad eduelitantin; clericum; but then, before ſuch writ, there 


muſt be a writ of inquiry to inquire of four ns, which vide poſt. 229+ - 


Aid the ſummons ought to'be tyfed the ſanie day it iſſues, | 
eg. 30. a. 


If Jo patron is left cut, and the writ is only brought 
againſt the biſhop and the clerk, the ſuit is of no effect, and 
e Writ ſhall abate. Hob. 316. For the right of the pa- 


_. 
How if no ap- 
pearance nor. 


* 2 £ 


| _ _ QUARE'IMPEDIT. (Ch:XV:(A) | 
+ 2+, patronplaintiff, by his ſuit, may recover the right of patron. 
65 T4064; Wn — not Sites turn ; for he cannot have * 
a to remove the clerk, unleſs he be made a defendant and p 
to the fuit, to hear what he can allege againſt it: for 
| ORIG, it is the ſafer way to inſert them all three in 
of the writof If the clerk of the pſeudo patron has not been /inſtituted, 
ne ndmittas:. if the plaintiff ſuſpects that the biſhop will admit the de. 
fendant's, or any other clerk, pending the ſuit, he may, im. 
mediately upon ſuing out the writ of quare impedit, fue out 
.  aMlſo'a prohibitory writ, called a me admittar; which recites. 
the contention begun in the king's courts, and forbids the 
\. biſhop to admit any clerk whatſoever, till ſuch contention be 
determined. The writ of ne admittar is to this effecT:t: 


bom e 6 GEORGR\ the Third, by the grace of God, of po T 


& Britain, France, and Ireland, king, defender of. the faith, ; 
c 2nd fa forth: To the reverend father in God, Thomas, J 
by Divine Providence biſhop of greeting, We pro- ; 
« hibit you, that you admit a perſon to the church of 
„% Which is void, as it is ſaid, and concerning the ä 
% advowfon whereof an action is commenced in our court 
of the Bench, between A. B. eſq. and you and C. D. eſq, 
4 until it ſhall be diſcuſſed in the ſaid court, Whether the 1 
« ſaid advowſon belongeth to the ſaid A. or to you and is 
« ſaid C. Witneſs ourſelf at Weſtminſter, te 
% day of in the thirty-ſixth year of our, reign,” Wl * 


ns nr rang yan y = 
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a ; ' N k ; _ 


| The effect If the biſhop doth, after the receipt of this writ, admit 
| there. any perſon, even though the patron's right may have been f 
una in e patronatus (a), then the plaintiff, after he has ob- . 
| | i | tained judgment in the uare impedit, may remove. the in- a 
| cceumbent, if the clerk of a ſtranger, by writ of /ci. fa. 2 Sid. ' 
| Jure patrona- and ſhall have a ſpecial action againſt the biſhop, cal 
| tus, what. a quare incumbravit, to recover the preſentation, and-alſo ſa- t 
tisfaction in damages for the injury done him by incumber- © 
ing the church by inſtituting the clerk pending the ſuit, and 
4 after the ne admittas received (07)... . 2 
1 * "(a)' A jure patronatus is a commiſſion from the biſhop, which he is bound to © 
1 Iſſac if requeſted vy either of the conteſting patrons, or their clerks, directed ' 
* uſually to his chancellor, and others of competent learning, who are to ſun 1 
9 n a jury of fix clergymen, and fix laymen, to inquire into and examine who | 
1 is the rightful patron. 1 Burn, 16, 17. Ebb; ; 1 | 
9 (b) Hut if the biſhop has inoumbered the church by inſtituting a clerk be. m 
TY fore the nt admittas iſſued, quare incumbravit lies: for the biſhop hath no legal B 
1 * Potioe, till the writ of ne admictas is ſerved upon him. 


IR 150 Gan Bin 


H one üefendant Ihould appear before the cer the 
plaintiff may declare againſt him mul cum, Ke. 1 Bro wm. 


eee . fererance lies if one plainti will not fue, © 


1 Brown. 158. 


And if the writ a abates, it may be btvight by 2 


compts. Ibid. 
The writ may be general, and. the count THR cl, 
eee as 5 Co. 102. b. 10 Co. 1. 8 -4533- 
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8575 impedit being, a poſſeſſory action, cannot be main- 
e 


tained without a poſſeſſion ; for which reaſon, the plaiptiff " 
muſt always declare upon a preſentation made by himſelf, or 


. 


If one defend... 
= appear 
fore another, 


£ ++ 487 . 


His anceſtor, as one whoſe eſtate he hath, or by the grantee: 


of the next avvidince, r by his lefſee for life or years. 
Aud the plaintiff 1 4 his decharation muſt ſhew a title to 
een. 

d if he claims a right to preſent againſt common right, 

lie muſt ſhitw the commencement of it ; as if he alleges pre- 

ſentations by turns he muſt ſhew how this commenced, by 

preſcription, compoſition, or otherwiſe. Dy. 299. 3 Leon. 


163. 
woidance. yer, 129. b. Bend, pl. 79. 


be ſhewn IHE 


And the- hintiff muſt ſhew a title i in bim before the wy 


And if there are ſeveral plaintiffs, and they vary in title, 37 


the writ abates. R. Mod. 183. 
The plaintiff ought alſo to allege a preſet entment by! bim- 
ſelf or his anceſtor, or ſome other under whom he claims. 
Mo 7- 17.57. But though it is generally neceflary to 


ege a preſentment, the want thereof will be cured by a 


rerdlct. Stra. 1006. 

"Ii a quare impedit for a united church, the patron ought 
to ſhew a preſentation either to the ahited church, or to one 
| of the old churches. Ld. Raym. 201,202. 

A parchafer may allege a preſentment by the vendet. 
2 Inſt. 356. 


And if the, plaintiff alleges a preſentment without a pre- 
cedent title, he maſt Tay it was tempore pacit. 1 Mod. by | 


But he need not, if a precedent title is alleged | 

But if a preſentment be alleged by a a common wha, he 
muſt ſay, that the'clerk "iy recon inſtituted 1575 inducted 
Bend. pl. 297. 


The laſt refoneltigai regularly ſhall be mentioned; and , 


therefore i the biſhop preſents by lapſe, upon che next 
Q 2 | avojdance 


avoidance. the patron in guare impedit ſhall make mention of 
, ig, 45 3 i ah 
And the plaintiff ought alſo to allege a diſturbance, ... 
no if ſun de And if the ſuit be by an executor or adminiſtrator, upon 
by executor. an avoidance in the life of the teſtator, an allegation of the 
diſturbance in the life of the teſtator is ſufficient. R. Sar. 


| 95. Lutw. > Y Eg 


. 8 n 3533 2 * 5 1 23 70 Ta ; wr 7 | tt | 1 ol 
Cc) (c) Of Pleading and Proceeding at the Trial, 


Pleading in The pleading in this action is very difficult, by reaſon of 
due the variety and e of the rules concerning it. And 
„ ttherefore Lord Hobart adviſes plaintiffs in quare impedit to 
nmnuame no more defendants than needs muſt be; and parti, 
cularly the 35% not to be named, if an incumbent be inſti 
352 tuted before the quare impedit brought; for then the biſhop 
can do no more hurt to the plaintiff, for he can but inſtitute 
pending the guare impedit. 2dly, Not to name more dif. 
turbers than uch as are like to have reaſonable titles; for 
eeuverh diſturber may make ſeveral titles, or confeſs and ayoil 
e e 33 plaintiff's title, and if any paſs againſt him he is barred, 
„%% ͤ Ir Waal 55 5 
Ot impatling., + To a declaration itt guare impedit the defendants may im- 
__ part, and afterwards may either join or plead ſeverally. Bro. 
Q. Imp. 137. 165. VV 
Of pleading in And they may plead in abatement, or to the action. But 
abatement. the ordinary cannot plead in abatement, or caſt. an effoign, 
„ Won wg himſelf a ww er Hob. 200. 5 3 
| Every defendant may plead the general iſſue, which is 1. 
| 3 8 5 Alerbe pas; becauſe e plea doch not defend the wrong 
3 Wherewith he ſtands charged, and leaves the plaintiff's title 
| not only uncontroverted, but in effect confeſſed ; and the 
plaintiff may upon that plea preſently 905 a writ. to the 
biſhop, or at his. choice maintain the diſturbance for damages. 
| F ] Vang 8 Eu tr on irs ws. 
Ot the pleaby But the 5% generally, when made a party to the ſuit, to 
g bimop; ſſhew that he is not a diſturber, pleads in bar of the action, 
Wn ©  *'thatheclaims mars wag as ordinary. Hob. 198, Keil, 43% 
—_. e % , ũ = 
61 4 lle muſt diſclaim, or admit himſelf a diſturber. Hob. 320. 
—_ Aud if he refuſes a clerk, without cauſe, he is a_diſturber. | 
— 1 jjͤ 8 e BY: 10 
ndnd judgment Upon ſuch plea by the b:/bop, the plaintiff may have judg- 
mn kim. ment againſt him with a writ but a 7 executio, till the 
2 85 other pleas are determined. Hob. 320. Vaugh. 6. Keil. 43 
85 But if a cet executio is not entered, it is only form, 
8 1 Kol. 363. But if there be not a cer executio, it is a | 
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(0) ec. III. QUARE IMPEDIT. 
if execution be before the other pleas are determined. 
Ik the clerk of the pſeudo patron has been inſtituted, he of plea by clerk 
generally pleads that he claims nothing but as'per/ona imper.- of pſeudo pa- 
Putt er preſentatione of ſuch 'a one, Or he may plead ple. 1 | 
narty of the plaintiff, or a ſtranger; and by the common 
law, _— before the writ for any time, was a good plea, _, 
2 In 30 O45 | f n Fs A ; | ft 5 : a TT f 2 
But — w the ſtat. Weſtm. 2. c. 5. it muſt be plenarty ot plea of 

fix months before the action brought to be a ſufficient bar plenarty. 


i 


In pleading plenarty, for fix months, by the preſentment, 
either of the plaintiff himſelf, or by collation, or by lapſe bỹß 4 
the ordinary, the incumbent need not make title. Noy, 30. 15 
But where een the preſentment of a ſtranger, he ought + 
to ſhew title. But plenarty, even for fix months, is no plea 
againſt the 1275 according to the rule nullum tempus occurrit 
rei. 2 Inſt. 361. „ Sorok ing whwh: Bae pg we | 
| The london patron, if he does not rely on the general Of plea by de- 
Mee, or plead a releaſe, muſt ſet out a title, and traverſe the ſendant patron. 
1 2 3 but if he ſhews a title, ſubſequent to the plain 
tif's he need not traverſe the plaintiff's title, for then ge 
confeſſes and avoids it. ies e e e , Tb 
In replying to the defendant's plea and title, it is not ſuf- 
ficient for the plaintiff to deſtroy that title, without main- 
taining bis own title. Vaugh. 666. 

The conteſting parties go on to iſue or demurrer, and the Of ſubſequent 
proceedings therein are the ſame as in other caſes; but in Proceedmgs. 
this action the plaintiff muſt recover upon the ſtrength of e 
his 0 right, and not by the weakneſs of the defendant's. 

When ide trial the plaintiff is put to make out his own How title muſt 

title; and upon failure thereof, the defendant is put upon e on 

the proof of his, in order to obtain the judgment for him- 

If upon the trial the right be found for the plaintiff, the ot the but 
ire of four things. — 1. Whether the church is things neceſſary. 


of the plaintiff's action, to recover the preſentation, if the 


6 
12 


4 


wt 5 


* to ay . | 
full. 2. Of whoſe preſentation ; for if it be of the defend- e . 
 ant's preſentation, his clerk is removable, if made a party : 9 


to the ſuit, and the plaintiff commenced his action in due 7980 
time, 1. e. infra tempus ſemęſtre, by writ. 3. In caſe of ple - e 
narty upon an uſurpation, whether ſ calendar months harne 


paſſed between the avoidance and the time of bringing the 
aCtion ; for if fix months [calendar months, not lunar, as in 

temporal matters) have paſſed, it will not be within the ſta- 
tte Weſtm. 2. which * uſurpation- to be "— | 


1 


= - SIN 
# 


, 


hy a quare jepedit brought infra ten pus ſomęſi. 4 Ins. 261. 


4. Of what value yearly the living is, and this in order to 


1 
"z 
* 
5 


2 ————— — 


— 


1k17 on demurrer · But if the plaintiff recovers upon demurrir; there muſt 


— 
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mages ſhall be recovered againſt the biſhop, where he wy 
is not within the ſta - 


h (E) Of the, Judgment in Quare Iupedit, &c. 
ea of judg- I it be found that the plaintiff hath the right, and hath 


ment, 


1:64% © x 


+ 7 . 


2 


admit him, (the clerk being duly qualified, ) the — 4 


„ Witneſs Sir. ames Eyre, 1 4 at 
zeigte“ bee | 


. ws. 


- 


(15 . 11. QUART IM EDIT. 
unleſs it were filled pendente lite, by lapſe to the ordinary, he 


not being a party to the ſuit, in which caſe the plaintiff loſes hd 
his preſentation pro hac vice, but ſhall recover two gears full z 
value of the church from the | defendant, the/. pretended 


patron,'as A ſatisfaCtion for the turn loft. by his diſturb- 


ance4 or in cafe of his inſolvency, he ſhall be impriſoned for 4 hs 


two vears. Stat. Weſtm. 2. ſ. 3. . J- TS 


If the action was commenced within ſix months, and the as to d 
- plaintiff have judgment to recover his preſentation, and the 


church be full, whereby the former preſentment; ſhall be de- 
raigned, then damages ſhall be awarded to the plaintiff for 
half a year's value of the church, _ 


Upon the plaintiff's recovering his preſentation, the writ Of the writ ad 
Imittendum. , | 


iſſued in conſequence thereof is a writ directed to the biſhop, d 
called a- writ ad admittendum clericum: which recites 7 4 

judgment of the court, and orders him to admit and inſti- 
tute the clerk preſented z and if upon this order he does not 


ſue the bifhop in a quare non admiſit, and recover ample ( 
faction in damages. „ 


. 


The writ ad admittendum clericum, is to this effect: 


„ GEORGE the Third, by the grace of God, of Great F 
& Britain, France, and Ireland, king, defender of the faith, 
«and fo forth: To the reverend father in God, Thomas by 
“ Divine permiſſion biſhop of *' greeting;—Wherenx 


, A, B. has lately in our court, before our juſtices of the 


t Bench, in Weſtminſter, by the conſideration of the fame 
court, recovered againſt you and E. F. clerk, and C. D. his 
* preſentation to the refory and pariſh church of 
«© in our county of and your dioceſe, which became 
« yacant, and belongs to his preſentation: and whereupon 
it wag conſidered by our ſaid court of the Bench, that the 


„ ſaid A. ſhould have our writ to ww the faid biſhop, the 
ordinary of that place, tg be directe 


d; and notwithſtand- 


10 ing En and the claims of the ſaid E. F. and | 

C. D. or either of them, you ſhould admit a fit perſon ta 

& the rectory and pariſh aforeſaid, at the preſentation of the 
und- 


& faid A. We therefote command you, that notwith 
. n diſclaimer, or the claims of the faid E. F. and 
* C. D. you admit a fit perſon ta the rectory and pa 


it church aforeſaid, at the preſentation of the ſaid A.: — 


© how you ſhall have executed this our writ, certify to us 

te _ wherelgever we (hall we be in England. 
ſeſtminſter, the 

hirty-Axth year. of our 


. 1 'By 


day f in the 


clericum, 


avant 1HPEDIT.. ten. xv. 


| When Jude By the ſtat . of Weſtm. 2. 0. 0. the judge of if: elne has 
ment to de power to give judgment immediately; yet if he do not, upon 
7 * return of the pyſea, judgment may be given by the court 
| "a0 1 c + 2 is _ | 7 40 a 1 
How if puintiftr the plaintiff is nonſuited, the ju ment is pere 

 nonſulted. and the defendant ſhall have a writ ad 3 
* Bo 1 0 200 1 Brown. Men But not 1 title made, 


5 1 1 15 Ws be has judgment u demurrer, he tall bares 
cranes writ to the biſh >> wren | 
But the defendant cannot have a wrlt to the bim if the I 
0 Bp impedit abates for form, miſnomer, or infu iency, 
FP n F. N. B. 38. m. | 
| How erz "Note If the ordinary does nothing upon the welt ad ad. 
twobey the writ. „itendum clericum, the rty may have an a and . 
which may be returnable, and after that an attachment; 
- 42. a, 80. 'F, N. B. 38. C. oo 254. b. 350. „ 
here was u fine of 10%. for a return _—_ d my 
Wa 7255 nd an a/ivr under the penalty of 1000. 34 
17 5 the incumbent of which the church is Fall — 720 
3 to the 1 he ſhall never be l C00. 
5 Lie. 344-b 
= Of coſts | By the 3 Hen, e. te. {which gives « ; ; upon writs of 
| Ofvrieatere error brought if judgment be affirmed] if the defendant 
bring a writ, of error, and the judgment be affirmed, the 
| xp x ſhall recover his coſts and | damages for his wrong: | 
Au clay. 6b 
By virtue of this ſtatute, "the" bott of King's Bench 
have, upon a writ of error, awarded damages according to 
the value of fs; church found 'by the verdict,” Cro. Fre 
245-178. 5... 
But - the real damages which the plaintiff ſuſtains is only 
the N kept out of the half- year's value, the legal intereſt 
; on that ſeems to be all that he is entitled to. Stra. 931. 
Otte confiruce In gare impedit the biſhop pleaded to claim, bats as ordi- 
F Judgment paſſed a pain C. for non-appearance on 3 
| — diftringas. And an iflue 8 the line and incumbent 
on. the rig ht of preſentation was tried, and a verdict found 
for Saint, Afterwards a writ of i Pas oo was awarded to 
alk; of the four uſual matters, by the inquiſition it 
was returned, that the vicarage was full "of the defendant 
_ (incumbent). on the preſentation of the king—that it began 
_ to be yacant 26th June 1746, on the death of R. clerk, 
and that the value by the year was 120/. On w ieh return, 
© plaintiff, moved for eght, damages being given by ſtat, 
_ Weſtm. 2, and by the ſtatute of Glouceſter, colts are given 
in all caſes where — een 1 33. r 
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On ſhewing cauſe; the rule was diſcharged, The ſtatute'of | 
, Glouceſter, 6 Edw. 1. relates to caſes'at common law, and 
ſtatutes antecedent, The ſubſequent ſtatute of Weſtm. 2. 

{13 Edw. 1 ] created damages in quare impedit, where there 

were none before at common law, and gives 29 years value 
where the term is loſt by diſturbaricy and lapſe pendente lie; 
if not, and n full, then half à year's value.” Penfolds 

caſe, 10 Co. Where the damages are created, (nong beforey) e 

there no coſts; where the damages are additional; there 

coſts. Sir F. Jones, 234. Keilway, 26, In guar impedit, © 

the king has no damages, becauſe he is not within the ſtatute 

of Weſtm, Hob. 23. If a writ of error is brought, and the 

eren. affirmed, then colts are given by the tar. Hen. „717 


No coſts in any other inſtance. Lomax vi Biſhop of London, 
Aa Ft by tt © 
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The writ of right is the higheſt writ in the law. It only What, and 
0 2 - 


#4 


on ſixt years of the perſon under or through whom de- 
andant claims; for after ſixty years uninterrupted. poſſeſ- 


i 
y / 1 


0 * -. l * . KS: j , 
* — Y 2 2 * ho ; ; ; 
D the Proceedings therein, «+ 3 
85 4 Cl 8 * N þ S | 2 4 Ia. * $237 * 7 


lande lie. Sheriff muſt make return of writ, ee b een den 
. e 49 


: 


iſſues A | 

enant may on-return 

thereof come in and ſave his default which is generally the 
Nn 55 | | 


caſe. 


Fl 


ECL 
* 2 4 


4 


; — 
by 2 , 


| 3234 „ * + RIGHT, wRIr OF {+ ten. xy 
. 18. bens, then dec/ares or comnte. | Tenant plete | 


(he grapes) Mos bs Som wed — to the country in 
e way, but He puts ef upon the grand mage av; | 
| 25 2 5 to be made whether the greater dof be i bs | 
er in_demandant, Upon the iſſue or meſue as it is called, 
Wo — 1 ſo joined between the parties, a writ or /immons is 4 
| ___ 1 ſheriff commanding him to ſumm rt knights 
_— e 


h ſeverd:, to be before the juſtices at 
mo of; the writ, to make e/eHFion' of | 
between demandant and —.— If ſheriff 3 no —. | 
thereof, an alias writ. of ſummons iſſues, which is returned 
with the 2 of the four knights fummoned. Upon the re. 
turn thereof, the four knights appear in court, and being | 
placed in the jury box, are ſeverally ſwora lawfully and truly 
to chooſe twelve 175 his girt w#th fauorut, of themſelves 
others, which beſt Hooks and will declare and ſay the truth 
| between the parties, The four knights having choſen of them. 
ſelves und others twenty Four, à writ of venire facias then 
| e ſheriff to cauſe to come before the 
© juſtices of C. B. the four knights and the other perſons 
named by them, recognitors, choſen to make recognition of the 
; grand affize between the demandant and tenant, | Upon the 
„„ | day of trial, the recognitors appear, or beft part of them, 
who are ſworn, and try the matter of right between the 
parties. If they give a verdict for demandant; he has-judg- 
ment to recover his hn againſt the tenant tu bold to him and 
ee e oe the Dd toons and his heirs for . 


Booth on Real Actions, and the A f T, 2. nd 
We in TOYS Reports. , Loi 


1 


JJ | Sectian V. 
Eg oo Ro. Mate. 


Waſte, What. Waſte is. the committing” any ſpall © or deſtruktion in 
bi houſes, lands, &c. by tenants, to the damage of the heir, 
or him in reverſion or remainder: 1 the writ or 
action of tugſe is brought for recovery of the ching waſted, 
and damages for the waſte done. 
How prohibited The ſtat. 32 Hen. 3. e. 22. f. 2, enacts, 44 That Farmers | 
dy ftatute, 1 during their terms ſhall not make wuaſte, ſale, nor exile of 
4 houſe, woods, and men, nor of any thing belonging to 
1 oo tenements that they have to farm unleſy they have 
tal 13 by writing or covenant,” mentioning that 
40 5 e "Which thing a and thereof be 
« arise 


| wide _ Abr. 461. &c. and Com, Dig. 5 Vol. 638. and vide 


£1 485 The Judgment in Waſte, 


fendente placito, to inhibit the tenant from doing waſte till the 


en 5 WASTE 


« convifted, they ſhall yield full dan 
. amerced grievouſly,” 

For an expoſition of this ſtatute, ſee Bae, Abr. 5 Vol. 4 | 

Ae may be committed, not only in houſes and lands, bt or part 

ardens, orchards, timber trees, dove-houſes, warrens, 

—— on and other ſubjects of property. un 
| "There are two kinds of wafte, viz. voluntary or aftual, and Waſte, volun. 
negligent or permiſſi ue. Voluntary may be done by actual tary or W 
pulling down or proſtrating houſes, or cutting down timber bent. | 
trees z negligent, by ſuffering houſes to be uncovered; where. | 

the timber and ſpars are rotted. _ ; 

The perſons who may be injured by waſte, are ſuch as Who may be 
have ſome intereſt in the eſtate waſted 5 as a remainder-man injured — EL” 
or reverſoner, What ſhall be deemed waſte, and what not, | 7 


1 by whom, and a ainſt whom, waſte lies. 2.48 
- See alſo the cauſe of Pyne v. Dor, 1 D. & E. 54. in what Of the n 
caſes tenant for "ny without ü of . will be of, withopt'i 


OR, Ut : chm of 
1 may be; proper to 9 each; i 

(A) The Remedy in Waſte. 109-46 Jn ke 4 
() The Proceſs in Me N 5 42 0 


ef (C) The Count in Waſte. 
(D) The Pleadings and View. 


(a) Of the Remedy i in Wale. 45 3 . way (A) 


The redreſs for the injury of waſte is of two kinds, fre- emedy, — 
ventive and correctius: 8 of WIN | is by writ of foes 
Fee, the latter by that of we. | 

The writ of efrepement was a remedy at common. aw, bew 
after judgment obtained in any action real, and before poſ- ment. 
ſeſſion was delivered by-the ſheriff, to ſtop any waſte When 
the vanquiſhed party might be tempted to commit in an „ 
eſtate, which was determined to be no longer his. 

The ſtat. of Glouceſter gave the writ of gſtrepement alſo, 
ſuit was determined. (3 

+ Beſides this preventive writ at common law, the courts'of Injun&ion ir . 
equity, upon bill exhibited therein, complaining of waſte, dur. 
nd gs will grant an W in order ta ſlay = 


5+ | waſte 


WAS T E. c * 0 


de nl Ae ent ſhall have put in Mues and the 
court ſhall make further order ; which is now become the 
| © _ uſual way of preventing waſte, 1 
Writ of waſte, Beſides the above methods to prevent adi there is an 
partly given by action of waſte, partly founded at common law, and partly 
8 upon the ſtat. o Gl louceſter, & Edw. 1.c. g. by which * a man 
. |,» '* may have a writ ꝙ waſte in Chancery againſt a man who 
4 holds by the law'of England, or in other mauner, for term 
, « of life, or years, or in dower; and he who ſhall be at- 
1 44 tainted of waſte, ſhall loſe the thing which he has waſted, 
* . « and make a latisfaction of treble of what the waſte ſhall be 
| BA Ee + taxed. at.” 
RT 74.7% 4: DIS ſtatute gave 8 * waſte, but ebe this, "i the 
hers ft, of Marl. Fa Hen. 3. a writ of ke was: given for 
Waſte. 
Of the 0 After which data: the at. Weſtm. 2. 13 Edw. 1. 14 
thereon given enacted, „“ That of all manner of waſte done to the damage 
* e . of any perſon, there ſhall henceforth be no writ of proßibi. 
„5 00" awarded, but a writ of ſummons ; ſo that he, of whom 
e complaint is, ſhall anſwer for waſte done at any time, 
„ And if he come not after the /ymmyns, he ſhall be at- 
e tached ; and after the attachment, he ſhall be diſtrained, 
d And if he come not after the diſtreſs, the ſheriff ſhall be 
« commanded, that in proper-perſon he ſhall take with him 
20 twelve, &c. and ſhall go to the place waſted, and ſhall in⸗ 
. quire of the waſte done, and ſhall return an inqueſt ; and 
4 after the inqueſt returned, they ſhall paſs unto Juegmeat, 
& like as it is contained in the ſtat. of Glouceſter.” _ 
1 And by c. 22. of the ſame ſtatute, the action of waſte is 
able. maintained by one zenant in common againſt another. The 
| | equity of which extends alſo to joint-tenants, but not to copar- 
 ceners; becauſe they might make partition, and ſo prevent 


# 


R waſte, 7 
' Niture of the © The afion-of waſte 10 4 mired action; partly real, ſo far 
ation. as it recovers land, &. 2 An perſonal, fo far ag it re. 


8 covers damages, 
Alon on tbe But this mixed Aton is now ſeldom” uſed; the W 
eeaſe, now ſub. mode of proceeding by the reverſioner againſt the tenant for 
=” Rituted forit. vyaſte, bein by an action upon the caſe; in the nature of 
RE 2 waſte, A is a common perſonal action, in which da- 
N for the waſte done can only be recovered, - „ 


ö c 


BY 55 (B) of the Proceks i in Waste. 8 
orabe pro-: | be proceſs incident to an action of waſte is a 1 
* cecdings.... on the 8 _ _ chen itar DN Tone out moe: * 


4 * : 


non. 


lo) ger V. 


11 it ie againſt tenant in dower, or Kn i does not By lumen 


I be writ is to this effect, if againſt tenant in deer - 


The king, to the ſheriff of. . II A, ſhall make you Form et 
B. who againſt tenant 


t was the wife of C. that ſhe be before our juſtices, at Weſt- = 5 


. The king to the ſheriff of 


8 . A F . , ; ? 
* Y 
* * 4 S/ 3 8 » F 


2 1 wo | ; * 1 * 
, o 5 2 * i + 4 if 


. 


recite the ſtatute; but if it is againſt 
years, or by the curteſy, it does. 


tenant for life, or 


. {+ 2 3 


f 


it ſecure, &c, then ſummon, by good ſummoners, 


re minſter, on, &c. to ſhew wherefore ſhe hath committed OD 
« waſte, ſale, deſtruction, and baniſhment of lands, houſes, 8 
et woods, gardens, & c. which ſhe holds in dower, of the , 

« jnheritance of the aforeſaid A. in } to the diſhe- _ N j 

« riſon,” & c. 75 . | 


8 I . Folk . AL 3 2 4 heh 1 A 1 2 5 Irre TI 1 N 
If againſt tenant for life or years, it is to this effect 4 


If A. ſhall make you Againſt tenant 
« ſecure, & c. then ſummon, &c. B. &c, Wherefore ſeeing er lite oryearss 
«that it is provided by the common council of our realm of rake 3 
% England, that it ſhall not be lawful for any perſon toßoꝝ 
„commit waſte, ſale, or deſtruction of lands, houſes, 
woods, or gardens, the ſame B. hath committed waſte, 


. Kc. of the lands, houſes, woods, and gardens in L. which 


4 the aforeſaid A. demiſed to him, &. | 
For other forms, ſee Fitzherbert's Natura Brevium, & c. 


II waſte is brought by the biſtiop, or ecclefiaſtical perſon; How writ 0 
the writ conchides ad exheredationem cpiſcupi vel eccleſie. conclude. 


On the return of the ſummons, the defendant may gegn 
W 3 . T3. 203- 


and the plaintiff 'adjourn,' &c. 5 - 
In waſte, ſummons and ſeverance lie, for the writ is ad e- 
Beredationem, and it is a'plea real. 2 Inſt. 3). 
Ik the tenant does not appear at the return of the /immins; How it no aps, 
then plaintiff applies to the Hlazer of the county, for a pont pearance. 


or attachment, which is to the ſame effect; only command - 


: es ing the ſheriff if A. ſhall make him ſecure, 0 put B. by | 


« ſafe guget and pledges,” & c. On the return of Which the 
plaintiff may apply for a diſtringat, commanding the ſberiſf to 


 diftrain, the tenant to appear, &. 


If the tenant appears, the plaintiff declares againſt him, 

and the tenant pleads, or lets judgment "paſs by default. If 
the tenant does not appear, a writ, of inquiry goes to the 
ſheriff; and on return thereof, plaintiff has judgment: of 
which, vide poft, title Judgment in Waſte. a 1 7 2 
In waſte againſt two by the biſhop ad exheredationem eccle- How if one ap- 
ie, and proceſs continued till the grand diſtreſs returned; pear and the 


one came and the other made default; and he who 3 primed oa 


A 


+f 
LOG p 


* 


* 


am 


4? 


nnr tene 0 


W e wleapities to anfwet alone, for the proceſs is determined 

„ againſt the other. Bro, tit. Waſte, pl. 

Ot the proela- When the ſummons is ſerved upon t e tenant, or upon 
fd land, fourtren days before the return thereof, proclamation 
muſt be made of the ſummons on a Sunday, at or near the 
maoſt uſual dobr of the church or chapel of the town or Pas 
. riſh where the lands lie, and that proclamation muſt be re. 
turned, together with the lame of the ee n 
| Peek ONS... 555 | 


L + 


How defendant The 3 muſt charge the defendant in the tenet or the 


3 for chere is no other form. Cro. Eliz. 356. 
| „ 71.1 Ms muſt charge him as aſbignee, e e. or aceord- 
"yi l ing to the defendant's tenure. 


Whatthe count And the count muſt ſhew how. plaintiff 3 is entitled td the 
6 0.06000 | inheritance, as, if rector, he muſt ſhew that he is ſo. If he 
counts: upon a/ leaſe by himſelf, he muſt ſhew his ſeiſin in fee 
demiſe to defendant. If upon a leaſe from: his anceſtor, 
e: muſt ſhe w. ehen, a demiſe to deſendant and deſcent to 
himſelf, If he claims by fine, he muſt ſhe w it, and the; uſts 
— bol it. 80 if b by common recovery; ſo if by grant of the 
| | = reverſion; fo if he and defendant are joint-tenants, he muſt 
aue that they are. ſo: ſo if he and the wife ſue in right of 
| the wifey, if he has the reverſion, he ſhall ſay the dels dad 
holds of him; otherwiſe, if he in remainder brings waſte; 
or if the lord by eſcheat does, for there is no tenure af ins 
Hutt. 110. 
n daun be cn: The declaration alſo muſt be conformable to the 115 for 
| formableto if the writ is for walte in land, and it is aſſigned in cutting 
+4 Wood, it is bad. 
| 80, if the writ. is 45 waſte in three ul, and the declar- 
ation is for waſte in one or in another ville. 

The declaration. muſt alſo particulatiſe the quality and 
| 8 of the waſte: as if in cutting trees, it muſt ſhew 
the number of the trees z if in houſes, it muſt ſhew the 
defects. | 

And muſt conclude if to his own diſheriſon, ad exhareda- 
tionem of the plaintiM, 


— a 
——— — 
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| exheredationem of the wife. 
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evi 2 Roll. 83 2. J. 30. 


e 0 Of the Const ln Waite, "wt 4 
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If of lands whereof he is ſeiſed in right of his wife, ad 
And if by a biſhop, & e. it muſt conclude ad exheredationen | 
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o) Ot the Pleading and View in Waſte, () 


- Defendant in waſte may plead in abatethent of plaintiff's- of pleadings” 
title; as if he entitles himſelf to the reverſion in fee, defend- abatement.” - 

ant may ſhew A deviſe to him in tail. Lutw. 195377. 
As to pleas in bar, defendant may plead u waſte doriey Of pleading in 

which is the general iſſue, and this admits nothing, but puts bar. | 

the whole declaration itt iffue. Lutw. 1547. 8. he mar 

plead 2 bee : or to waſte, in the tenuit, accord and ſatisfacs , 

80 deftndatit may juktify, that he took for repairs; ſo that - 

he tobt for neceffary borer; or that the trees wete arid# mars - 

tut, and neither. bore fruit or foliage; or that the leaſe Was 

withoub impeachment of waſte: or he may plead no demiſe 

to him 3 r that & hene Ferhalnder-man ir als. 
. Or he may plead in excuſe quod reparavit' before ation 

Vought, or that he rebuilt, and Has ſinte kept in repair. or 

that the premiſes were ſo ruinous at the commeticement of 

his leaſe, that he could not repair. Mo. . 
After iſſttes joined, the venire faciat recites the iſſues, and Ot che proceed- 

commands the fberiff that he cane to come tavelve Ec. to inquire ings after iſue. 

if the defendant hath dame wife 4 plaintiff alleges, Erb. | 

In waſte, if Ifſiie is joined, the jury ought to have a. view of theview. 

of the place or places waſted, otherwiſe trial ſhall be ſlayed ; when neceſſary, 


— 


and fix at leaſt muſt have à view. 2 Saund. 264. And the 
renire faciar muſt he that the jury ſhalt have a vie. 
So, if there is judgment for want of appearance to the di/- 


tringat, there muſt be a view and inquiſition taken, as well as 


upon iſſue joined. R. Ow. 12. For the law will not ſuffer 
ſo heavy a judgment as the forfeiture of the thing or place 


waſted, and treble damages to be paſſed upon a mere default, 


without full aſſurance that the fact is according as it is 5 
ſtated in the writ. 1 | OR | £ 85 
But upon default made after appearance and plea, there When no view _ 
ſhall be no inquiry of wa/e, for this caſe is not within the neceary. |» 
Gatuts of Weſtm. 2.; 2 Inſt. 390; but in- 
quiry of the damages only. | 
or ſhall there be inquiry of the 20e, upon a judgment 
by confeſſion, nil dicit, or non ſum informatus, but inquiry of 
— damges only: for the waſte is confeſſed. Cro. Eliz. 18. 
utt. 44. i | | Ty 


P 


(E) Of = 


n cin Watt, CY 


| Is CEE v4 . "= Mics of DMs wh plaintiſt in an aQion of with 
the ju EET : Ja to recover. the thing waſted, and treble damages, © 8 
If the judgment i is againſt the de 2 in the tenet, then | 
27 £2 HY, be for the place, and the treb damages found: by the | 


veſt. . | 

. if it is againſt him i in the nuit, judgment ſhall be for | 

| the damages only. ; 

por waſte be aſſigned 3 in three houſes, two gardens, &c. the 

jury ought;to find damages ſeverally for every of them; for 

i {be ut. # {mall value for any of them, the court will not 

Anse, it mi e as to that part: but if the jury gives entire 
damages,, it all not be intended, that. there were petit da. 
_ in ne; and therefore the verdict wilt. 8 good. . o. 


Fab Fette is for defendant, che ane ſhall be guid 

9 66 nil capfat, Kc. and defendant eat 15 on die 

* . ; ? Saun 247. | | | 

LY . A es if the defendant will not pray ju nent to avoid 
| TY a= writ'of error, it may be entered upon tl he prayer of hs 

| pliji 5g a gainſt himſelf. . 2 Saund, 2 7258. | 

| plamtiff recovers upon the tenet, he R. a writ of ſe 


h te ALE 


| | 5 lace 5 ior the place waſted, proyided the -particular eſtate 15 1 
1 SET 7 Vögte (for if it be expired, there can be no forfeiture of 
the land): and the damages are 5 recovered. 15 the ſame 
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MV reading may be found in the books upon the law _ 

of arbitration ; but in the preſent work nothing more is 

| neceſſary than to ſhew the practical proceedings in caſes of | 
ſon references; and the mode of enforcing obedience to awards. nate + 


** The ed. 1 ih e reference be ſuch DiRinAjon , 3 
ure Ol as can be carried into effect by the ſummary. interpoſition of do the remedy 
: ſame the court? 1. e. by e e, 3 or, aber the party muſt ene a 
' » WH refort to his action upon the award . 
A ſubmiſſion to arbitrators may be made either aner an According as 
dioon is brought, and whilſt it is depending, or before any ſubmime is 
_ | Wh Ron is commenced. Now at common law, where a cauſe Hon or bon. 
_ Wh is depending, the court has juriſdiction over the ſubject mat 
ee by the action being, brought, and therefore at any time How if pending 
pending the ſuit, even before trial, if the parties wiſh to enter an on. WES 2 
co a ſubmiſſion to abide by an award, they may obtain an 5 
1 original rule of court for that purpoſe, and may afterwards - 
dive efficacy to that rule by attachment; but if the reference” 
be made at the trial, Which is often done, it is then by order „ 
of ſe prius, which order may be afterwards made a rule of 
court; ſo that in all caſes of reference pending a cauſe, the © - 
WB billion of the parties may either in the firſt inſtance oer 
3 afterwards be made a rule of court, and enforced. by the 


as : 


i t 


JJJJJͤ»’Wt areas pe | 
77 But inaſmuch as it was often expedient to refer matters in How if no ac - 
pute to arbitration, without any action being brought, and nnn. 

yet for want of the parties being before the court, no rule ©. 
court could at common law be made upon them, and ſo no 
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attachment: but if the ſtatute. be not a 
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EVER 


the ſtat. 9 & 10 W. 3. remedied the evil, 
thereby putting laws of . where . ſuit is pending, 
with thoſe 1 —_ is a. cauſe de- 


upo and al footi 
3 hi is t 


rr. 701. 


proceed upon the ſtatute, and have the ſummary _— 
d to, they 


proceed as at common law. 


In the treating oy "0p: e we + will conſider the | 
_ ceedings in eaſes—— ph oe. 


(A) of Amen 8 oat no Cauſe 
is depending, according to the Stat. 8 & 9 W. 3. 


100 Of ſuch References where the Caſe is not 
n 


the Statute, nor made pending any Cauſe. | 
(c) Of References made after Aon brought, bot 


| | | far Trial, or at the Trial, by Order of Ni Pill, | 


(D) General Obſervations. as to the Extent and 


| 0 peration of the Submiſſion, enlarging the. Tim fo 
raking the Ava, es a 155 


N Award, HE: 


) of References where. no Cauſe i is de E 
d oecot ding to the Statute. l 


« as it hath been found by 2 perietice, | 1 7 references ma 


By the fat. K 10 W. 3 «©. 15. reciting, that” ic 7 | 
6 


.  « Vyrule of court have © Set uted much to the eaſe of the 


t ſubj ect in the ee of. controy ries, becauſe the 
4 peil been thereby obliged 5 7 t to the award of 


« The arbitrators, under the pen alty of "impriſonment for 
u 


their contempt, in cafe they refuſe ſubmiſhonz now, for 


4 promotin 4 le and rendering awards of arbitrators the 


«. more effectual in all caſes for the final determination of 


4 controverſies referred'to them by merchants and traders 
4 or others, concerning matters of account or trade, or othet 


« matters, Be it enacted, & c. That it Thall and may be law- 
« ful ſor all merchants and traders, and others, defiring to 
« end; any controverſy, ſuit, or parrel, controverſies ſuits 
«Ko or quarrels, for which there s no other rem edy N by 


40 perf ps or by ſuit i in e by bjerhrlan to 1 


IB AT Ton len M 


. | remedy by attachment in ſuch caſe be eee 
bo Of An. 9610 terpoſed, and 


* by eee ion of the ſtatute; for as to 
- arbitrations where. a cauſe is depending, it is only declarato 
of what the common law was before. 215 4 5 T1 


8 Now therefore: in all thout any action d pending, 
. it is in the power of gs fi Ubmitting to nia. 1 


UE 


zz a as a cc. 


f than by 
| to agttty 


LL tha 


5 there, made 
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a | ABDITRATLOMN. 


e 
er a= (abmiffion a 


4 1 e as ans — 

e inſert ſuch t r agreement in bmi PLL ion 
v4 9 grumiſa, whereby = 

Qzvely, to ſubmit to 8 22 | 
15 qr periops4. which. agreement. — 2 N and in- 255 

% ſented in the in ſubmiſſion, or promiſe, or condition of: their, 

| ive honda, hall or may, upan producing an — 

by the witneſſes thereunta, or, any one of 

them, in the court; of; which the ſame; was to be 

made a rule of onurt, and reading and filing the aid affidavit; 

« in court, ” . rene in I. 8 and er | 

6 therewpor (of aig cours, at the.pa 8 ſub . 

« to anch finally be concluded by the arbitration or umpirage 

1 which hall be made concerning them by the arbitrators or 

q umpire, 1 to ſuch ſubmiſſion ; and in caſe of diſobe- 
dience ta ſuqh arbitration or umpirage, the party neglect- 
1 or; ref ; + 22 and execute the ſame, or any 
4 patt thereof, ſubjecz td all the penalties, of con- 


of Partes tay | 


4 temning a rule al caurt ; und the court, on motion, mall 


« iſſue procekk accordingly ; which proceſs ſhall not be ſtop = 
« ped or delayed in its execution. by apy, order, rule, com- 
« mand, bv os eſs of any other court, either of lam or 
« equity, u ſs it ſhall be made appear, on Hanf to.ſuch, a 
« court, that the arbitrators. or umpire. miſbehaved, theme "IN 
© ſelves, and. that ſuch award, arbitration, or umpirage, was.” 


« LES by W's or other undue e Means.” 


the words of, the ſtatute, - it, muſt be inſerted in the How the con- 
75 ment or Condition of the, bond. that the ſubmiſſion E 
ould be made a rule of court; but where i in the end of the 
condition of the bond was this clauſe; 6 And if the obligor 
« ſhall conſent- that this fubmiſhon\ſhall be made a role of 
« court, that then,” &c.z on motion to make this ſubmiſſion. | 
a rule of court, and on cauſe ſhewn againſt it, as the party | 
woulil rather have forfeited: the penalty, the court held the 


conditional words to be a ſufficient indication of conſent, and f 
made the award a rule of court, Salk. 72. Ld. Raym. 674. 


So where on motion to make a ſubmiſſion a rule of court, 


purſuant to the ſtat. 9. & to W. 3. e Pe that the agree | 


ment to make the ſubmiſſion a rule of court was no part of 
the condition, but was underwritten, and not ligned; but it 


appearing by affidavit, that the ſubleriptien was made before 
the execution of the bond, it was len d * court to be 
25 of the. e as 125 K N by way, of deſea- 
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What ts el. | 
| dence thereof. 


* 


now ts make 


fubmimien a 
rule ot court. 


beg ol: *. deed g and the rabaiiſion- was Winds 4 
Mos of 'court. Canter v. Matyſhriuge, Barnes, 5 5: . 
1 ere cue mil on 18 not wit in the fa 
3 's TEE W e 
5 the bond produced is ein by one) the other | 
may have the ſubmiſſion made a rule of court. Bert g 
ut the conſent exprefled in the bond or agreement muſt | 
by to make the, een a rule of court; if it is to make the 
Luan a rule of cout, it le not within the act. Harriſon v 
Gimary, Btr. 1175. l 201-466 3:4 4 
In 3 therefore, for the ſabmilſon.t0 be-within.the Na 
Units, it muſt be in w#l/ing, and it muſt contain an agreement 
ko make ſuch ſubmiſſion.a rule of cburt. | 
Having ſhewn what ſubmiſſions ave-dvthin the ſturute/ the | 
next thing is to point out how te procecd: thereon 45 the 
2 is made in due time, and not Impeached, 2 Wich 
ſes ec G),] provided the other party fouls to comply with 
Kn the ſubmiſſion a rule of court, Which is done 
— ee and is abſolut 3 in the firſt inſtanee; it maſt be 
mo 1 un affidavit ok the due execution» of the bond, 
by the 2 witneſs 4' which affidavit is to be etigroſſet 


1 . 60 1 


wing 
on u treble Od. ſtamp paper, and may be as follows: 


Afdavit 1 


neſs to atbitta- 


5 tion bond. 


ot ſervice of 
: rule, and mak · 


ing demand. 


e of 
ſervice and de. 


| ms Cee - 


„ hand-writing of t 


tr P, 8. of, Keel rhaketh oath and faith, that he was reſent 


bade bung wit «© gt the tinie of ef ja and featitig the bond or obligation 


« hereunto annexed}; and A. B. of, Kc, therein mentioned, 
en did duly figu, foul; aid as his act and deed dellyer the (aid 
«+ hond inthe preſence of this deponenty and that the name 
« A, B. ſet and ſubſerlbed to the ſaid bond, is of the proper 
. 4 handwriting of the ſaid A. B., and that the name T. 5. 
e ſet and ſubſcribed; as the witnefs thereto, is of the | proper 
his deponent,” _ 


Get rule of cleck of rules in B. R. and 83 in 0. B. 
make copy thereof, and of the award, Let the party who 
is to receive the money or thing awarded demand the ſame; 
and upon refuſal make an affidavit of ſuch demand and re- 
fuſal, aud alſo an, affidavit of the execution. age oy le 
which may ene N Ws | 

0 Tn oB. 117 ” oo = \ 9 55 

„%% T0 ns R. W. Defendant | 


. x. v. af, &e, 8 oath, and ſaith, that he this de- 
10 ponent, on the roth day of November Jaſt, did perſonally 
e attend from the hour of ten until the hour of twelve bf 


* the. clock! in the forenoon, of the fame . at the Gret 


46 « Hall 


: ; 8 2 E. TY 
* '* by — > 
FN 


ade & 


6 a 


** TE. 


# muſt | 
ke the 
n v. 


be thts 


ement | 


i the 
which 
y with 


s done 
\alt be 


bond, 


ai} 


reſent : 


yAtion 
toned, 
he ſaid 


8 name 


roper 
1 


Proper 


ty who 
ſame; 
and re- 


award, 


ff, 
endant. 
his de- 
ſonally 
/elve bf 


+ Greit 
« Hall 


. (49% 


other 


te le 
1 | 


of Lincoln's Inn, and then and there demanded of 
named R. W. who alſo attended, the fum of 


„ Hall 
« the a 


< *. 7 


10% awarded due t6 this geponent, purſuant and agreeable 


« to u Certain award in writing, which is hereunto annexed 5 


4 put the ſaid R. W. did not then pay to this deponent the fade 5 re Ha] 


« ſum of 100 /, or any part thereof; and this deponent. fur -- 


© ther ſaith, that having, on Tueſday next aſter in this Does 8 


% term, cauſed the ſubmiſſion of this deponent und the faid 

% R. W. to the ſaid award contained in a certain bond or 

« obligation, bearing date the 14th day of December 1994, 
«to be tnade a rule or order of this ee Done, he 

« this deponent, on the day of _ , - | ſerved the 

« ſaid R. W. with a true copy of the faid rule or order of _ 
« this honourable court, and at the ſame time ſhewed him 
« the ſaid original rule or order; and this deponent further _ 
4 faith, that he did at the ſame time demand of him the ſaid . 
K. W. the faid ſum of 160/. ſo awarded due to this de- 

10 nope] and this deponent further ſaith, that the whole of 

« the ſaid ſum of 160/, now remains due and owing to this 

it deponent, purſuant to che faid award.“ 


„ A. B. of, Kc. gehtlemati, maketh oath, and ſulth, that Amaivit of due 


« he did ſee C. P. of, &. ſigh, ſeal, publiſh, and declare See rag 


« his Anal award and arbitrament between X. I. of, &c. mer- 
« chant, and R. W. of, & e. goldſmith, bearing date the roth _ 
«day of January 1795 and this deponent further ſaith, | 

« that the name C. D. ſet and ſubſctibed againſt the ſeal, 
% the party, executing the ſald award, is of the proper 
«hand-writing of the faid C. D. and that the names A. B. 

« and J. E. ſet and ſubſcribed thereto, as witneſſes atteſting 
the execution of the ſaid ward, are of the reſpecti 
* Hand- Writings of the deponent and the faid J. E. 
Upon theſe affidayits. move. 
to ſhew cauſe 1 get it of clerk of rules, or ſecondary, and tachment. 
lee copy thereof aa of rule, move, to make it 


$ 


abſolute, on proper atlidayit of ſeryice z take it to crown= 
office; your clerk in, court. there will prepare attachment; 
get « warrant thereon, and, give, it your ofticer to make the 


- 


be a letter. of attorney ſor that purpoſe, and an affidayit of es 
the due execution thereof; and the power of attorney muſt, 
together with the award, rule, &c. be produced and e at - 

the time. demand is made. 3 „ 


8 | 
Wal 


the 


or an attachment it is arule Of moving for 
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——̃«ð ũůÜmnũunmn. . 
: by the demand of the,motey or thing awarded be made How if demand = 
not by the, party entitled, but by a third perſon, there muſt mess by third 


| _ 5 


If che ſubſcribing. witneſs refuſe to make affidavit of Courtwill com- 
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the execution of the bond, the court, on 


R3 (B) Of 


motion, will com- Pelzig te 
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. the „ Beete Were del 'kiv- mms 
y pare] or by Written agreement, * Ahe book WitHotit an 
elauſe/in the agrbement or condition of the boni, chat the 
m ſhould be made a rule öf c he bot, thr th | 
requires; the remedy in-cafe of 'Uifobetience to any wall 
made thereon is action; either an Akkion on the (caſe, 
vor debt upon the bond; in the laſt of uch the 7 nalty 
of the bond may be recovered; or of 'covenianit, it "thre Tub. 
mnilfion' 1 I deed; but fbattathmierit can $b a 3 | 
Wa vp edings ee 8 ISO in other 3 
5 ue e no aut 10 W. 3. e. 7 
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. apt i an len N A As a > of 
8 originally z and'this W e time belore, the trial, with 
the\covſcut. of the parties. | 

If the award be made, and either 12225 
© with it, the other maß proceed x 
benen (A), 22 : 

If the dewand is for. tighd co ac 355 0 the 7 

the Maſter's allocatur 1 N den, togethe 1 | 

: 1 copy of the award, & c. 1 . | 
| ne! „eh beby 


"If te demand is made f atforn 
beter of attorney as ante, e 
But the more uuATWayof! e | 
the conſent of the parties {for they eannot de without) ü 
at the time / the trial. © And this is done by the Jullge's br. 
Adler at nf prive, which may chats Ye nde A Ke 
ourt. And when there are bail in the action, it is ailviſe. 
| © Be for Plaiutiff to take a verdict fubfect to the reference, 
Whlch prevents the gifchage of che bat, ani gives him # 
terwards the ele gion, ſhouldithe award: be in his favour, th 
proceed] by attachment upon the «ward, or to take out en. 
2 bur neirher san be done without leave bf che cont. 
For the mode of proceeding on ſuch references, i 
Vol. I. Ch. x. . Where W at * Prin 
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"hits juriſdiction over ſuch matters as are included in the re- trators. 
that an award made upon a reference of all of fuing for 
matters in difference between the parties does not preclude cauſe 
the plaintiff from ſuing upon a cauſe of action, ſubliſting r 
zyoinſt the defendant at the time of the reference, upon renee. 
2 that the ſabjecl· matter of ſuch. action was not laid _ 
re the arbitrators, nor included in the matters 1 
Rawvee. v. Farmer, 4 D. & E. 146. 5 
„And it ig material to obſerve the e n a pinie to 
ſubmiſſion to arbitration of all matters in difference between the be obſerved in 
partits in the cauſe, and a reference of all matters in diſpute — 3 
in the cauſe. between the parties; for the former being ge: 


'netaly- is not confined to the ſubject- matter i in the particular 


actions then depending, but will e 2 to croſs 1 e 
between the parties, though not plea e 55 of ſet · of 

and the coſts being to abide the event, will maße no 5 2 
ence; but the larter is confined. ſolely to the matters in dif- 


| reg. in that particular cauſe. -_ 


The ſubmiſſion made pending an action, muſt be by the What 1 


urties to the record; and if afterwards from the award not muſt make che 8 


* 


— made in time, a ſecond ſubmiſſion be mule, that mult ſubmiſſion, . 
made a rule of court. TDs 
mY ſubmiſſion to an award between A. and B. the parties 
on the record having been made a rule of court, which 
meat) not COTS. been has in due Wr the _ 
> 4 


— 


„ 


of ation + 


. 


N 7 hed, to a ſecond e to ſettle St B, : and 40. 
e who! were the real parties in the ſuit; no attachment can 
ius againſt B. not obeying the award made by the ſe. | 
on cond arbitration, becauſe os reference ſhould; be made by 

85 the parties on the record, and if even it had, there ſhould 

baus been another rule to mike the dane d fubatiſſien a 1 

55 | If wrong, not "ru And as the court had no June on in "this Lats, they 
8 could not go into the merits, parton B. r waive 
4 tie e Bid. | 

What admitted A ſubmiſſion to nen by an aller is not an 

by aſubmiſſion. admiſſion of aſſfets. Pearſon 8 „ 5 D. & E. G. Not- 

Vuithſtanding the caſe £ arry v. Ruſh, i D. & E. 691. may 
ſeem to throw ſome doubt upon the point. - 

| How far itis a A ſubmiſſion to arbitration is not a ſtay: of proceedings i in 

any ol proceed= any action, unleſs expreſsly mentioned as part of the bree 

N ment. Ld, Ray, 189. 

. When it muſt, Though a dubio muſt be made a rule of court beford | 
2 N role any motion be made to enforce the award, yet it need not be 

| made ſuch rule before the award is made; it is 225 * yive | 

„ to the court, not to the arviteoborns -- 8 5 


(b. ay | {. ba 2) Of the tos or Coupling... 


eee If A. enters into a bond to B. conditioned to ſtand to he 
EA award of C., yet A. may countermand the ſubmiſſion to the | 
the bond is for. arbitration of C. becauſe the ſubmiſſion-being'a man's o 

, felted. act, is of its on nature revocable , But then by ſuch coun- 
ſtermand, or revocation of the power of the arbitrator; the 

25 | 1 ſhall take the benefit of the bond, becauſe the obli - 
gor has not ſtood to the arbitration, &e. ſince he hag coun- 
tdtermandecd the authority of the arbitrator; and becauſe the 


\ 
{ 
ere has, by his own act, made the condition of the bond 'W; 
: 
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_ (which was for his own benefit to ſave him from the pe- 
nalty) impoſſible to be performed, and by conſequence his 
bond is become ſingle, and without the benefit o a condi: 
"RK tion. Vide Vynibr s caſe, 8 CO. 4. | 
Leads But if ſuch ſubmiſſion be made a ue bf ont according 
"if a rule f to the gere then the party can never revoke it. 8 
cut. S3 o il it be by rule of court originally; and if Ather party N 
ot eu are guilty of a break of the rule, as by filing a bill in equity 


8 3 ies: when! it was part of the agreement not to d it, bones will | 
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fl | 3 grant an attachment. 3 Burr. 1256. 

1 | 

Vet be So if he prevents the arbitrators proceeding as by. ſebring 

i 3s 88 one of them with a ſubpœna at the time; or the like, it will | 
F e a breach of Eu yo” 1 es 5 P Da 8 Ls Noe 


0. 5 of enlarging che Tok. for: e TY 85 


it 3 A 5 by _ PET 8704 5 5 5 1 5 
time for making it muſt be enlarged, otherwiſe the, 4 . 

itſelf would be nugatory. 
This muſt be done 
brief to another counſel to conſent to ſuch motion; for the fine enlarged: | 
court cannot e the. 


parties: 


by „ in . At ors giving a 5 1 


time without the conſent of both fear | my 'beby con. 54 


On motion to ſet abde an award. becauſe it was 7 out Of the 
of time, it was argued that the parties had by their attornies tion of. 
conſented in writing, after the time had elapſed, to Yes a 5 
further time for the making of the award. 

The court. ſaid that ſuch conſent might till he made a 
rule of court, and have a retroſpectye operation ſo as male 
the award good. Mich. Term, 36 Geo. 3. 

{ Before any rule to enlarge the time can be ns. the Cub - What 
miſſion or order of "i ns as 0 95 is, moſt- he "wade. 2 = 
rule of court. . Set NE Ft "1M 


00 90 ot the 0 8 8 „ a0 or 


A 


Attachment. Fl 


1 "og Nos, 0 obſerved, chat ee es court Doobie 
cannot exerciſe a ſummary 
there is no action depen 
within the ſtatute of William, or where it is a ſubmiſſion 
vithin the ſtatute, but not made a rule of court, the party 
can only proceed by action; but even where there is a rule of 
court, {till the remedy. 
party has his election. 
tion and attachment at thy ſame Tn; - e v. eee 
Faſter Term, Ld. Hard. 106. „„ 
Where a cauſe, in which che a 155 La holden. to of holding de. © 
bail, is referred to arbitration, and the arbitrator awards to er to bau 2 

the plaintiff a ſum exceeding 10%, the deſendant may be 
holden: to bail == in 
28 10-0 2 7. 


3 
juriſdiction, as in all caſes where only where fub- 


ing, and the ſubmiſſion is not m W 8 vane 


en! is not taken a way, but the . 
e cannot however proceed by ac- reer 


999 Wien Fa oy” eee 18 8 8 


. 50 Of We „ Aﬀfdavits on 5 1 an 6 Aruch- | 
ment, and of the Nature of the Attachment. 1 


When there j is no «Rich pending, but the ſubmilſon hay 0 of se. 


been made à rule of court under the ſtatate; the affidavits 
on e to: ed for an x” tset Tor e pe. 


” 7 9 
5 SR N $0 


7 in antwer muſt. Beua v. Bevdn, 3 P. & E. C7. 


But if there is a cauſe depending, the affidavit ought „ 
intitle, and if it is not, the coutt cannot take notice of it 


the adverſe part y is Willing to waive the” Aion. 
bal ak. 1 * 6143: * | 5 


15 22 atachment An attachment for non-performarite of i. Saur cannot 9 
3 Tea be gtanted on the Ahrmnstiom of 4 Quaker: for though it is 


; © Nik between 0 arid party, yet an attachment is a crimi- 

nal * w 

8W.3.c. 34. 
The rat tin an athchent is 4 aerger power i in 

dhe court z in ſome cafes it is refuſed, as Where the defend. 


55 _ Mea ae diſcharge, provided he Ras obtained Kis certificate, thou 
5 bis banktuptey Rappened after he wis taken o the aua. 


. ment. e 
So, where Mere as 4 eöntfarlety of erideneer the nh 


- Ry by action 6h the award. Haler v. Tayby; Str: 695. 


Sz. ference. The defendant was awarded to deliver up two 

notes, and pay a ſum of money; the marries and the huſband 

refuſed to pay: and-it was queried, in this caſe, if the court 

could grant an attachment n boch or either of them? 

„„ jt” 2656. „ 

Wien aieb. A party cannot be taken on an et upon 2 Sunday, 

| 8 it being in the nature 5 a civil brat e 5 OY 1 
. . wennn | | 


„„ (b. 6 of ht Refftenc's 45 10 cut 
Power ene. If #-dothing is ſaid about coſts in the reference, it le the 
5 DE: - diſcretion of the arbitrator to award them or not; for the 
3 + 4. "LO of awarding coſts. is neceflarily conſequent to the au- 


_ thority conferred upon the- arbitrator; but when it is ex- 


Preſſed that 10e cofto are to abiue the event it is not in the 
power of the arbitrator to prevent the party in whoſe favour 
; ttmde award is from having coſts ; for this reaſon the above 
| Meoning of | proviſion is often inſerted. And ſuch coſts are /ega/ coſts 
_ eoft-atiding that is, ſuch as the law would give in caſe a verdi had been 


Wesen. | ini fayour of the party; ſo that if the-award be only to T4 


55. for an affault, the coſts can only be 55. Swingloburſt v 


Altham, 3D. * Ree det. Wod v. Doe, 2 D. * 


E. 6244. 


But the general term e in a rule of e does not 


8 


| include the 1 85 of the reference itſelf; nor * an arbitra- 


Arten, ben deu 9 


8 . not be intitled in any 0 but the affidavit | 


Or Ga, woe. —_ 


thin t ie peszilo of the 6th fer. of 7 & q 


Ant Wab a bänkfupt, 1 Str. 69 5 which is 4 ground for hm 


would nok deterifiitic it by afdavit; for the Plaintiff had his 


The defendant a feme ſole, and the plaintiff, agree to a 16. 
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ter porter to five the coſts of the u ward Uhleſß u 
111 a in che order of u prive. Bradls 
©. Colts de wol be taxed is between party and patty; 

they cannot be awarded th be taxed bs between 

client. Marler v. Cox, Cowp. 127. 2 Blac, 953. ; 
Whenever by the award coſy are to be paid, fach coſts are 

dd be'taked by the Maſter in K. B. add prothoniotary ih C. B. 

Str. 937. Barr. 58. 1 Crom. 264. 1 
But they are only to be taxed 90 the time of the reference. 

1 Crom. 265. Tynte v. Every, Bar. 58. | 

At nf prius, à juror was withdrawn, 4 


Hd the catife re- 


ferred, and the queſtion was, Whether the prothoribthry 
mould allow the coſts of the reference? atid held not. 


The cots to be paid miſt be certaln, or at leaſt that Which 
can be rendered certain. 33 ok ogy Je ny 
An award was, that the one party fhould pay the ther 
10 . and the eofts.of a ſuit now depending in à 
point, and then to give mutual releaſes: Per eh. 
uch coſts as the Maſter ſhall tak, is good; fot 14 r 
woll cum #2dt; poteft. But this is uncertaim, arid carries 
karther that has hitherto been allowed. 1 Crom. 255. 


— 


When à cauſe comes on to trial, ana gots oft upon à refet⸗ 


Ence to arbitrators; and if the arbitrators never make an award, 


the caufe may be carried down a ſecond time, and if the 
| pans prevails and obtains a verdict, colts ſhall be allowed. 
— Birehill v. Balla, Burr. 693. © 


d. 7) Of impeaching and ſerting aſide the Award. 


To render an award legal and effectuul, it ſhould be ade 
| upreeable to the ſubmiſſion of the parties, it ſhould not ex- 


tend beyond it neither to any matter not ineluded in it, gor 


do any perſon not a party to it, nor ſhould it be only parte of 
the things ſubmitted. It ſhould award nothing z#nt#aryt6 
law, nor any thing impoſſible to be done, but ſhould be rea. 
ſſdnable and bertain. It ought alſo to be mutual and nal. 
Various are the legal objections therefore which may ariſe as 
grounds of impeaching an award, all of which muſt appear 
upon the „ace of the award itfelf. They may be taken there- 
fore at any time, either by A defence to any action 
brought upon the award, or in ſhe wing cauſe againſt an nut. 
tachment, or x rap of motion to ſet afide the award; pro. 
vided in the laſt caſe the ſubmiſſion has been made a rate of 


atrorneß and es. 


9 fo 


of an award. | 
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Award of coſts 

muſt be certain, 
or capable off 
being rendered 


5 


Of coſts, where. 
càuſe is refered. 

and again gout _ 
to trial for want 
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Requifitest6 
make an 487 
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ea But objections frequently ariſe to an award which do not 
tions te appear upon the award itſelf, and which therefore can oni; 
cats? » be brought before the court by affidavit, fuch as, the miſcan, 
duct of the arbitrators, from motives of corruption or par- 
Ss . tiality, or ſome irregularity 1 in the conduct of the parties them. | 
+ When they | | ſelves, or their attornies, or the like. In which caſe, the 
malt et. time for impeaching the award is limited - to the next term 
© afterthe making of the award, by ſtat. 9 & 10 W. 3. c. 5 

; = I. 2. Which enacts that= - 
Es” Within bet © Any arbitration or umpirage e by corruptian or 
5 2 . undue means, ſhall be judged and eſteemed void, and of 
8 e har FN ' none effect, and e be ſet aſide by any court of 
9 2b. W. 3. «© law. or equity. 80 as a-complaipt. of fuch . or 


7 


>" 


* 


F nd for ſubmiſſion to ſuch arbitration or umpirage, be 
e «. fore the loft day of the next term after ſuch arbitration or 
takes . „ umpirage 4 and publiſhed to the parties.” | 
II The true conſtruction of this act of parliament. is, that if 
5 2 motion be made to ſet aſide an award for extrinſic matter, 
it muſt be made within the time limited by the act, namely, 
. before the end of the next term; but when the award | is, bad 
upon the face of it, the objection may be taken at any time 
whenever the adverſe party endeayours to enforce. it, e on 
. by action or by attachment. Hellley v. Goddard, 7 D. & 
be extent of Every ground of relief in equity againſt an ee i 
the ſtatute. equally open in this court, upon motion in a ar er way 
dai ſet it aſde. 3 Burr. 1259. 
Not to reſer- But the above clauſe in the ſtatute 9 & 10 W. 3. does not 
ences at niſi extend to awards made in purſuance of an order of ne prius, 
Prius. but only where the eee is by cg. pats e v. 
5 Coxeter, Str. 301. 7 
To other Sites It is not however eswe to caſes of corruption or undue 
8 upd Wh means uſed by the arbitrators, for when it was moved that 
e pron an award be referred back to the ſame arbitration; to re: 
conſider it: on the ground that he had not ſufficient materials 
before him at that time, the court held it to be within the 
ſtatute, and nothing was taken by the action becauſe made 
| — late. Zachary v. Shepherd. 2 D. & E. 781. ' 
* OM The court on ſuch motion will never enter into the merits 
1 — Oo. ofthe original cauſe of complaint, nor will they ſet aſide an 
* ward on the ground of corruption in the arbitrators, unleſ 
ſliuch corruption is manifeſt. Str. 301. Burr. 701. 
So muſt e Nor on the ground of miſbehaviour in an umpire for 
3 receiving evidence from the arbitrators without examin- 
+ | ing the witneſſes, unleſs he were required to re-examine 
them, before the making of His award. Hall v. Lam 
1 wh & E. 589. 
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A party cannot, in ſhewing cauſe againſt an attachment 


ſor not performing an award, impeach the award for defects 
not appearing on it. But he muſt” obtain à rule for that 
17 "> ” +: © 8 * 1 437 T5 h bo act F = rh 
p e within the time limited by the above act ot parha- 
ment. Halland v. Broobt, 6 D. & E. 161. But if t ie de- 
ſects appear on the face of the award; he may reſiſt 
the attachment at any time. Pedley v. Goddard, ) D. & 
E. 7 F 1 ang * £35624 ok r ; „ | | 
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- Formerly when either party kad good cauſe toſhew, why 
a judgment or execution awarded, or likely to be awarded. 


ought not to be enforced, as if fince the judgment a releaſe 
had been given, or the like; the only mode of proceeding 
was by audita querela. A remedial writ invented to prevent 
a'defeCt of juſtice, where a party had a good defence, but by 


the ordinary forms of law had no opportunity to make it. 5 


But now from the indulgence ſhewn by the courts in grant- 


ing ſummary relief upon motion, the action of audita querela 


is rendered obſolete, At the ſame time a brief account of 


the proceedings may not be uſeleſs to the ſtudent, if only to 
ſatisfy the curioſity, and to ſhew the great advantage reſult- - 


ing to ſuitors, from that latitude of equitable juriſdiction; by 
motion of which courts of law now aſſume. Frog 


For the caſes in which an audita querela would lie, and by 


or againſt whom it ſhould be brought, we refer the reader 


to Bacon's Abridgments, tit. Audita Querela, and ſhall con- 


tent ourſelves with giving a mort account of the proceedings 


in the action 


O the Nature of the Action, and whence the Writ inet. 


An audita querela-is an action, in the nature of a bill in 


1 75 to be relieved againſt oppreſſion. It lies to relieve 

efendant, or in ſome caſes the bail in the action. It 
| muſt be a matter which the party could not have pleaded 
before. 1 Wilſ. 98. The writ, after ſtating that the com- 


the 


plaint of the defendant having been heard, audita querela de- 


fendentis, and after ſetting out the matter of the complaint, 
enjoins the court to call the parties before them; and, hav- 
ing heard the allegations and proofs, to cauſe juſtice to be 


done between them.: 


- 


4 An 
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| : defend lant having a releaſe aſter judgment and ef e © By 


is judicial. Did. 
5 Chancery returnable in the court where the record ein 


25 cuſtody, either upon an arreſt in an action on the judgment, 


: bail-piece is in the following form: 5 


| Faller Terms | in the wee Fear of King Geer d. 


Sx not there. Aid. 


- cqurt. 1 5. 2 how. 240. eh on 


ſecong ary 1 in court. 
| 8 the record 


8 Dir the writ, for the ſurvivor is not to ref 
ding he las loſt, but to diſcharge himſelf of the execution; 


may proceed for 4 diſcha . 1 95 for 
3 Mod: 249. 


difcharge, which i is by Dae in oy to the action of audit 


AUDIPA BEN. ; 64 


An aden la hal} 
the record he 7 Rana 


And therefore, if 4 man A e in . oe or. ; 


tion, ſhall ſue the audita gere our of B. R. or. 5 . where 
the record is. Bid. 


And if a recognizance is acknowledged, and there is 3 
releaſe of it, and then execution be ſued on it, the party to 
be relieved ſhall ſue his audita querela out of the lame court 
F , © A 

And:ſuch audita querela out of the rolls: of the ſame court 


'But it may be or; inal; and the party may ſue it out of 


wu; OP it cannot be granted out of auy court, returnable, in 
the ſame court, where the record. pon Wien ik i = 


'The writ 1 audita 2 80 17 de allowed only it 


motion, by od 9. Jac. 1 mp And 11 3 when the curſitor 
has written the writ, an ie ſhall. be indorſed by th 


So, if it be 1. e granted, 2. vacat. all be en 


4 


an audita querels, 1 op two, the death. of one. all 1 not 
to au} 


and 1 0 notwithſtanding the de K the other, be 
ſelf. e 34 


of the Bail in Avila QuerelaSs. 
11 the party applying for the audita.querela is 5 n 


or in execution; his firſt object is of courſe to — his 


querela, 


He muſt procure four perſons to be * for Ki > the 


« To wit, C. D. of, &c. is delivered on bait to proſe 


40 cute, with ps - writ of audita e * "7 hin The 
8 | c to the pr 


<> 


>> 4 5 5 2 -DB 


** 


— 
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$6113. | AUNITA. CY 


be diſcharged of and from 21 
«tm in the coure of our lord the ki 


5 135 "Ep G. H, of 8 | 
5 A. 4.0. warmen, 5 1 8 Rs of, NC. 5 
— >" | 
e n of the reegpaizanes 
ou ſeverally ac knowledge — to owe .. the 
4 85 one thouſand pounds 
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- 


POP condition that.the ſaid S, D. ſhall proſecute his 


effect, and if he ſhall be conyicted or mh, de- 
« — 0 in the premiſes, that he ſhall pay t the nden — 
ner, * you t de Kr W ee 
e Are you ontent 
la all * it is uſual, that as plaiutiff in an audita querela 
be bailed,” if he ſhews matter in writing for his diſchar 
and the 3 be demanded whether he: can 6 ran 6 it. 
3 Roll. 133. 384. 2 Roll. 113. l. 5. 


TE 


If the piandft in audita querela has a releaſe, o or ethos writing 


upon which his audita querela is founded, the ſame muſt be 


proved in court by the witneſſes thereto, before the writ of 
audita querela can be allowed, or 2 Superſedear- en. | 


1 Sid. 35 1. Salk. 92. 

And then, after proof of ſuch e Kc. and alli 
of the writ, if he be not in execution, he may be bailed by the 
court, and on motion may have a fn, Com. big 
4 vol. 489. Salk. 92. 

But if the plaintiff in acai guerela be in execution; he 


cannot be bailed till the e plead to the audita guerela. 5 


Comp. Att. 214. l 
But where an infant was taken in execution, and brought 


an audita querela, he was diſcharged on clearly proving his 


infancy. Carth. an. 


An audita querela is no la perſalgas = itſelf, a therefore.” 


execution may, be taken out unleſs a ſuperſedeas be actually 


| ſucd upon the allowanee of the writ of aud guerela. ; 


Salk. 92. 


If the firſt writ of ade querela has upon a fragud 25 1 85 


el, he my have another eee, F. N. * W 
Of the Proceſs. „5 


The adv querela having been granted, the next thing i is -- 


the proceſs thereon, which differs . to the ſubject- 


matter | 
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| | cob. f NI 
ha or i. it, . alſo whether the, party applying for i it bei in 


execution or not. 
"Tf an audita guerels be founded « on record, or the pärty be 
in cuſtody, the proceſs upon the audita querela, when alloy. 


2 is a ſcire faciat. But if the audita guerela is grounded 
on a matter of fact, or the party be not in cuſtody, but onh 
brought guia time, the proceſs on the audita guerela, when 
allowed, &c. is 4 venive. facias.; and on default thereto, a 
 diftringes ad infinitum.” Salk. 92. 
If brought by one in e the fer fair is the pro- 
ceſs. Carth. 30 0. 
If the original ſuit were by orig 10 writ, there mould be 
een days it leaſt between the the and return of the proceſs 


8 inued upon the allowance of the audita gurrela, and muſt be 


* 1 


returnable on a general return. 
But if the original ſuit were wy Bill (it (edits); that Hen 
dojiiewecs the te 22 of the firſt ſeire facias, and return of the 

** Hire farias are ſuſſicient, i. e. ſeven days between che 
tee and rn, of erte rity, and not one 1 0 and Wi 
other MS 7 N 

And the writ would 1 returnable on * days certain ! in 
terme l IN 

But even if the original ſuit were by kit and the e 
on the audita guerela be a benire faciat, I ſhould apprehend 
that there ought to be. ien days between the zefte and return 
of that writ; becauſe the ſecond. ee Ws upon de- 
fault thereto, i is a diftringas.. © Pe 

The defendant in the andita a querila ſhould be warned to 

. e 

"ot being as 3 in execution 8 13 an i 8 
_ teſted the 21ſt Nov. a ſcire facias iflued and bore 19% the 
6th. Nov. The deſendant appeared and demurred, and 
ſhewed for cauſe, that the zefe of the _ facias was before 
the audita querela.. Sed non allecatur, 
being but to compel the party to appear, and anſwer the 
audita querela, the appearance has helped the defect of the 
proceſs;. but upon a feire Vacias upon a judgment it may be 


0 2 becauſe another judgment i is to be grounded upony 


N v. Liga, Hil. 20 & 21 Car. 2. 


Of the Diets: tees © oy „ 


«IF: the defemtant't in audita querela appears upon the ind 
2 venire facias, or difiringas, the plaintiff in audita querels | 


declares; in which declaration the whole writ of audita 4e. 
rela is recited in the ſame: manner as in a rect in 


: wy factar, with a a beginning to this effect: 
8 . 


r here the ſcire facias | 


« Our | 


. 


ve. 1 AUDI 


'« to wit, George the Third, 


3 
I'® =, 


: 1 Our lord the king ſent to his juſtices (a); aſſigned to bold © 
tt pleas before the king Himſelf, his writ cloſe in theſe words, 


„ Ke. (and to recite the whole 
writ of audita querela). Os: 5 


In the declaration in an audita querela, the better form is 
to recite the whole record of the recovery, or it may be re- 


cited generally, as“ INE cum quidam A, nuper, ſcilicet, &c, 
« ;implacitaſſet quendam B. Ev. ſuper quo he found bail, zaliter= 


But if there is a variance between the audita guerela and 
the record, the writ abates. F. N. B. 104. r. | 

The declaration ought to comprehend only one gravamen, 
br at leaſt, if it mentions ſeveral, it ought to rely upon one 
only, otherwife it will be double. F. N. B. 104. r. Cro. 
Eliz. 809. Dy. 297. b. And the plaintiff ought to ſhew 
himſelf aggrieved. Bu. . 

In the entry of the declaration, after the writ of audita 


| querela is ſet forth, the plaintiff ſuggeſts the gravamen, and 
prays to be diſcharged, &c. Afterwards is ſet out the 


award of the /cire faciat or venire, &c. and the recognizance 
of bail, (if the plaintiff was in execution and delivered on 


fendant's appearance, | $ | 
If the defendant confeſſes the matter alleged, the plaintiff 
has judgment and diſcharge by confeſſion; but if the defend- 


as in other caſes. „ 8 | 

No damages or coſts can be given to a plaintiff in an audita 
querfle. Dyer, 194 VVV | 
If the plaintiff in audita querela be nonſuited, though he 
may have a new. writ of audita querela, he ſhall have no ,- 
perſedeas to ſtay execution. „„ 

If the audita guerela be brought while the money recovered 
on the firſt judgment remains in the hands of the ſheriff, 
ind not paid over to the party, the court will make an order 
for it to remain there till the audita guerela is determined. 
But it ſeems, that if the money on the firſt judgment is 


aid over to the party recovering it, there is no remedy for 


it, ; 


But by Windham, Juſt. Where judgment is had in an 


audita querela brought before the former execution done, the 


plaintiff in audita querela ſhall be reſtored to whatever he loſt 


— 


(a) This is the form of beginning in B. R. In C. B. the form is thus, . 


49 lord the king ſent to his juſtices of the Bench, dc. 


a que. in eddem curid noftird Proceſſum fuit, quod prediflus A. 
tt _recuperet,” &c. Co. Ent. 87. b. e. | 


ball,) then the return to the /cire facias or venire, and the de- 


ant demies it, the parties proceed to iſſue in fact, or in law, 


by 


* 0 
r T ——————— 
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2 A pff p ERAELA. [Ch XV 
| by the execution, which the court agreed, being founded o 
a releaſe, 1 Keb. 245. 260. 1 Sid. 74. 5 55 75 
| Of the Judgment. 1 5 
By the proceſs of venire facias, the plaintiff in audita que- 
ela may have diſtrefs infinite till the defendant appears, 
But if the defendant does appear and plead after a ſcir- 
Facias, and two nihils returned, there fhall be judgment 


againſt him. 8 — | 15 
But if there is judgment after one nißil, it is error. R. 
Ter. 383, 7 1 5 555 „„ 
If the defendant pleads, and afterwards makes default upon — U 
the ſcire facias ad audiendum judicium, there ſhall be judgment cou 
p ·˖ VVVVVVVVV - of 
If there be judgment for the defendant in an audita que. and 
rela, before he have execution upon his firſt judgment, he by! 


may afterwards purſue his execution upon that. 1 Vent. 264. cou 
I the defendant in the firſt judgment was in execution ther 
before the audita querela, and in that there is judgment for tem. 

5 audita ques anſy 


3 the defendant, he ſhall purſue judgment in 
88 CCT %. nd. A. den 
: V | fy | cuſte 
. yy BT = $3 
SECTION III. whe! 
8 . plain 
| 1 555 able 
3 5 _ Of the Habeas Corpus. Fans 
Habeas corpus, An habeas corpus is a wyit for bringing the body of any Bu 
Wm. :- perſon who is impriſoned before the court cum cauſd deten- mare 
ionic, and is the 2 remedy whenever any one is reftrain- lame 
ed of his liberty by being confined either in a common gal lame 
vor in a private priſon, whether it be for a criminal or in. cuſtoc 
1 cauſe, in order that his body and eauſe may be removed to Bo, 
ſome ſuperior juriſdiction which hath authority to examine priſon 
the legality of ſuch commitment, and on the return of the * 
writ either to bail, diſcharge, or remand the priſoner. charge 
%% ²⁵„— ² © oa 
. 2 5 _ of The writs of habeas corpus uſed only in criminal caſes, ar But 
fed in criminal the habeas corpus ad ſubjiciendum, regulated by the habeas corju torr mY 
caſes. act 31 Geo. 2. and juſtly deemed the bulwark of Britt 59 
| liberty; and habea?: corpus. ad deliberandum et recipiendun, DW 
which is to remove a criminal to the proper place where be mo 0 
5 committed an offence, to take his trial there. This 
| 2 _ | But it is not the object of the preſent work to treat of: 2 
ds. criminal proceedings; ſuch writs: of habeas corpus only a bo ay 


A . 4 
* 2 "4 we, * 
5 * 


—ç— 


ck. UI.) e HA B EAS a C 0 R vu 8. F | 


are uſed in civil caſes will be here noticed, which are the „ 


following: 5 | e 

(A) The Habeas Corpus ad reſpondendum. 

(B) The Habeas Corpus ad teſtiſicandum. "52 

(e) The! Habeas Corpus ad ſatisfaciendum. 3 
(D) The Habeas Corpus ad faciendum et recipiendum. 


| ; (A) The Habeas Corpus ad reſpondendum. 


f 
” 


rticular priſons belonging to the particular Intent and 


pa 
courts, as the er King's Bench priſon to the court meaning ther- 
of King's Bench, the Fleet to the court of Common Pleas 


and the like; whenever therefore any perſon is impriſoned 
by lep al proceſs, he is ſent to that priſon appropriated to the 
court whence the proceſs iſſued. Being once impriſoned 
there, he cannot be ſued in any other court, unleſs he is firſt 
removed into the cuſtody of ſuch court, and brought up to 
anſwer there. This is done by an habeas corpus ad reſpon- 
dendum, which is a writ to remove a perſon out of the 
cuſtody of one court into that of another in order that he 


may be ſued, and anſwer the action in the latter. Alſo as to bringing 


where a perſon is in cuſtody in an inferior juriſdiction, the 
plaintiff may bring his habeas corpus ad reſpondendum return- 
able in a court above, in order to remove the priſoner and 
charge him with an action there. 105 Ae 


infetior court. 


But no perſon in cuſtody of an inferior court can be re- Not to be uſed 


moved by this writ to be charged in a new aCtion by the. 
ſame perſon who is plaintiff in the court below, and for the 
ſame cauſe of action for which the defendant is already in 
cuſtody. Melſome v. Gardner, Cow. 116. 


by ſame plaintiff 
for — of 


So, if the defendant, a priſoner, removes himſelf into the How 
priſon of another court before declaration, and plaintiff wiſhes defendant re- 


to declare againſt him in the court where he was originally 


charged, he muſt bring him back by this writ of habeas © 


| corpus ad reſpondendum before he can declare. 


But if he ſo removes himſelf after declaration, this writ is Otherwiſe if re- 
not wanted; but plaintiff may proceed to judgment as if he moved after de- 


had not been removed, and then bring him back by habeas 
corpus ad ſatigfaciendum to charge him in execution. See 
ante, Ch. xv. Sec. iii. (F). ; 5 


This writ may alſo be uſed in term time by the defendant, How to rem 
a priſoner, to remove himſelf to another priſon ; upon which defendant in 
he muſt be charged in court with a declaration in a bailable re 3 


action; but if he wiſhes to remove himſelf in vacation, he 
„ e - - muſt 


* 
2 pry >> ys ———— 


* 


5 HABEAS corPus. (Ch. xl % 
aun de it by writ of babeos corpus cum 45 as herei fte 
+. deferibed, (O). TO 82992 
or to charge Another uſe formerly made of this was to eye? a priſoner 


him with anew vith a new action in vacation time, for which purpoſe an 
tons in va  Babeas corpus ad reſpondendum was ſued out teſted the laſt day 

of the preceding term, and returnable the firſt of the nent 
hl the term; but this practice i is now aboliſhed, and priſoners are 


— charged in vacation by a * and declaration as al the 25 
ceding term. 
| The form of this writ is as follows: 2 
Habeas corpus « GEORGE the Third, &c. To the IL of our 


| Tom foreman «« priſon of the Fleet, greeting: We command you that the 


on from body of A. B. eſq. in our priſon under your cuſtody, 2s i 
| the. Fleet to „ jg ſaid, detained under a ſafe and ſecure conduct, toge- 
K. B. ee ther with the day and cauſe of his caption and detention 
60 by whatſoe ver name the ſame A. B. may be called i in the 

- « ſame, you have before us at Weſtminſter, on 
e day next after 
ce treſpaſs, aud alſo to a bill of him the ſaid C. D. againſt 
s the ſaid A. B. for 50 1. upon promiſes according to the 
« cuſtom of our court, before us to be exhibited, and to do 
'« and receive all and every thing which our fame court 
et before us ſhall then and there conſider « concerning him in 
this behalf; and have there then this writ, Witneſs 
. : . Lhyd Lord Kenyon, e 


Tunis writ wok An habeas corpus ad reſpondendum may be ie to the 


cauſe of de- yarden of the Fleet, or. keeper of an inferior Priſon of: 

* liberty or franchiſe, returnable at a day certain in court, ani 
is a good cauſe of detainer, as well as where a capiar af 

| 8 comes to a ſheriff. Rules and Orders in 

What time the If + priſoner i in the S be „ into the King 


court ſhall re- Bench by habeas corpus ad re eſpondendum, and intending to pv 
"yn e Fleet, procures ſome: friend to bring a hahe 


eden ec: corpus to bring him thither; he fhall not be removed thithe 
iſſues. till he has anſwered to the cauſe here, and he ſhall no 
5 compe! the plaintiff to follow after a proling defendant, and 
ſo vice ver/4 of the Common Pleas; each court ſhall retain 
the defendant, in which he is firſt attached, and after he 
has anſwered there, you may. carry him where you wil. 


This i is fit to be the ſettled courſe, if there be any differenc 


between the two courts. | Salk. 350. 


Muſt at ways be And at all events fuch priſoner muſt remain: rau days afin, 


| 45 * ſuch commitment in cuſtody of the marſhal, notwithftand 
. ing any: other writ of habeas con; R. 5 W. & M. 


to anſwer to C. D. in a plea of 


(B of 


aan. K . 


l N 
. 


1 ; « 
” % 5 j 


i em HABEAS CORPUS.” EE 


, 


ter 
er (B) Ot * Habeas Corpies ad i” nd 
” This writ iſſues when a perſon is in cuſtody whoſe evi- Uſe of habeas 
ay dence is material at any trial. It is directed to the marſhal, 2 oy ee 
Sag warden, ſheriff, or gaoler in whoſe cuſtody he is, command- 
are ing him to bring ſuch perſon before the court where the 
2 cauſe is to be tried, to give teſtimony on the part of the 

| on who ſues it out. For the mode of obtaining 1 it and 

what perſons may be brought up 5 it, ſee Ch. ix. Sec. ix. 

our The form is as follows: 3 
the „ GEORGE the Third, & c. To W. J. Fe ME mar- Habeas corpus 
15 « ſhal of our Marſhalſea before us, greeting: We command - | 


ber « you that the body of D. D. in our priſon, under your 
« cuſtody, as it is ſaid, detained under a ſafe and ſecure 


the « conduct, by whatſoever name the ſaid D. may be called 
| 1 jn the ſame, you have before our truſty and well- beloved 
ao WI. Lloyd Lord Kenyon, our chief juſtice aſſigned to hold pleas 
= « in our court, before us at We/minfler, in his great hall of | 
122 « pleas there, on Thurſday the day of this month 
o do « of at eight o'clock in the forenoon of the ſame 
ou « day, there to teſtify the truth of his knowledge in a cer- - 
"1 WF tain cauſe, in our court before us now depending, and 2 
nel « then and there to be tried 11 A. B. plaintiff and | 
u . defendant, in a plea of treſpaſs on the caſe, and 
the Bi © then immediately after 8 ſaid D. D. ſhall then and there 
of “ have given his teſtimony before the ſaid chief juſtice, to 
ant return him the ſaid D. D. to our ſame priſon, under ſafe 
ws ad « and oe conduct; and 1225 1 then onal writ. ba 4 
8 in 0 e e. . 8 
(c) Of the Habeas. Corpus ad Jattefactendum, 55 


The habeas corpus ad ſatisfaciendum iſſues to bring a priſoner bet ad 
from the priſon of one court into that of another, in order thereof. 
to charge him in execution upon a judgment of the laſt court. 
It is always neceflary when a priſoner, after declaration in Whenneceſry 
K. B. removes himſelf to the Fleet, or, vice verſd, after de- 
claration in C. B. removes himſelf to the King's Bench, in 
which he cannot be charged in execution, becauſe the pro- 
ceedings and judgment are in another court; he muſt there- 
fore be brought back to the court from whence he: was ſo 
removed by this writ. £2: 
See proccedings againſt priſoners, Ch. xili, Sec. m. 


Prepare præcipe; fill up writ; get it fiend; carry it to the 1 How to ſue it 
or . where ae 8 is pri 8 4 _ be returnable on a day out. 
83 certain. 


2 : ” 
* * : * 
1 4 * 2 WW, : 
-< D's ITS 
. p N I 1 * 25 \ : 
- * . - 
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262 HABEAS CORPUS, ch. xv. (c) 


8 certain. On the return day, he is brought up, and one of the judge', c 
A c clerks, upon application, will make out commitment. Pay fer for the 2 
. return, and bringing up. Pe re yr — 3 
RE os The judge's clerk takes the habeas corpus into court with defendan, 4 

„ and the Maſter in K. B. or ſecondary in C. B. commits bim. 
UT 9 
" YTherejs a duplicate of the aurit, Hawe the roll in court; ſecond. > 
on which the Maſter marks the ary marks thereon the habeas cor. 4 
commitment, and delivers it to tip- pus, and commitment by the court 
55 taff, who carries priſoner over ta in the margin of the © judgment, ſy 
: King's Bench priſen. Imp. K. B. R. M. 1654, Imp. C. 8. fu 
_ The aurit igſelf it carried into court and filed of record. b) 
To hem An habeas corpus ad ſatisfaciendum' may be granted to the nc 
granted, _ _ warden of the Fleet, or to ſuch inferior gaoler, returnable ut 
er, c. in court at a day certain, and the number roll of the judg- di 
„ ment to be indorſed upon the writ by the attorney who ſues it 
"I : it out; and ſuch writ to be a cauſe of detainer. Rules and 7 
I ᷑ be form of this writ „ 45 


Habeas corpus (e GEORGE the Third. To the warden of our priſon of Be 
ad ſatisfacien= cc the Fleet, greeting : We command you that you have be- 


dum in cale. (4 fore us at Weſtminſter, on next after the body fl th: 

5 & of G. H. under fafe and ſecure conduct detained in our WF ou 

ec priſon, under your cuſtody, as we are informed, together WI P*! 

5 0 with the day and cauſe of his being taken and detained, on 
=. „ by whatſoever name the ſaid G. H. is there known, to bor 


. ſatisfy T. S. 30“. which the ſaid T. 8. lately in our court ma 
| & before us at Weſtminſter recovered againſt the ſaid G. H. che 
cc fox his damage which he ſuſtained, as well by reaſon of Ir. 


4 the not performing certain promiſes and undertakings pre 
lately made by the ſaid G. to the ſaid T. at Weſtminſter in Bl 78 
1 „ the county of Middleſex, as for his coſts and charges by bet 
c him laid out about his ſuit in that behalf, . whereof the We 

 & ſaid G. is convicted, as appears to us of record, and fur- 2 


cc ther to do and receive what our ſaid eourt before us ſhall Wl 
tc then and there conſider of him in this behalf; and have and 
there then this writ. Witneſs Lid Lord Kenyon,” &c. Wi 


(D ) ( D ) Of the Habeas C or pus ad. faciendum et recipiendun 


Meaning and The writ of habeas corpus, which in this place it will be 
vie tnereoſ. neceſſary chiefly to enlarge upon, is that of the habeas corjur 
» Faciendum et recipiendum. It iſſues only in civil caſes where: 

perſon is ſued and in gaol, and is deſirous of being removed 
ta ſome other gaol, or where he is in the priſon of an inferior 
d 5 : 2 court 


TTY HABEAS e h ad 


court for a cauſe of action * within their Juriſdiction, 
and wiſhes to have the cauſe brought up to and determined 


caU, a. | {+ 5 ane. 
This writ is granted at all times of common. right, with- When grant- 
out any motion in court upon the delivery thereof to the ble. 
officer, or court below, it inſtantly e ag all the pro- 
ceedings therein. 
It may be called the dale of our liberty ; 5 but it is 
ſuperior to every other writ of the kind, the habeas corpus ad 


ſubjiciendum being grantable only in term time upon motion 


by leave of the court. 2 Mod. 306. 1 Lev. 1 

Formerly, by rule of court, Mich. 1654, this writ could May ique in 
not iſſue in vacation, nor be made returnable immediately, N or vaca 
unleſs the ſheriff or officer, or inferior court to whom it wass a 
directed, was within five miles of London ; but in fuch caſe 
it was to be made returnable at a day AEDs if in court. | 

But that rule has been declared obſolete; and this writ of When return- 
habeas corpus, though directed to a gaoler, & e. of any diſtant *. 
county, may be made returnable before a Judge, and imme- 
diate; which means within due and convenient. firms. Pr. 


en v. Bell, Burr. 1875. R es 
The writ of . corpus, being a prerogative writ, lies by - To What places Es 
| the common law to any part of the king's dominions, for he it lies. 
ought to have an account why any of his ſubjeQs are im- a 


priſoned. - 1 Rol. Abr. 69. Cro. Jac. 543. It lies to Jerley © 


| and Guernſey, Vent. 347. Sid. 386. to Berwick and to e 5 


counties palatine, Latch, 160. 3 Keb. 279.; and to the 
marches of Wales, as it * to all other courts which derive - 
their authority from the king, as all the courts. exerciſing - 


juriſdiction within his dominions do; and that it being a 


prerogative writ, does not come within the rule brevia domins 
regis non currunt, &c. for that muſt be underſtood of writs 


between party and party. 2 Rol. Abr. 69. Wetherley yt 


Wetherley, 
But an habeas corpus ad faciendum et recipiendum does not lie 
to the cinque ports at the ſyit of the ſubject. V 5 Be. Abr. 


1 authorities there cited, 3 vol. 4. 


The form of the writ is as follows : . 
« GEORGE the Third, &c. To the [ oſeribe the gn. * Habeas corpus 


& judge, or fleward of the court to which it is directed propery] | ad faciengurn et 


„greeting: We command you that you have the body 1 recipiendum. 


% W. W. detained in your priſon under your cuſtody, 5 i * T 


js ſaid, by whatſoever name he may be called in the ſame, 7 


* together with the day and the cauſe of the taking and de- 
* * the faid W. W. before o our "ow To and well- , 


84 | pn, 


a» 


by a ſuperior court. It is uſually called an habrar corgus cum Calle haben 


' 4 


HABEAS COR PUS. dcn. Xr. 


cc heloved Liggd Lord Kenyon, our chief juſtice aſſigned to 

Yo tc hold pleas in our court Cave! us, (or if in C. B. before Sir 

% Jama Eyre, knight, our chief juſtice of the bench, ) at his 

60 chambers, ſituate at Serjeants-Inn in Chancery-lane, (or 

„ if it be returnable' in term, make it returnable at a day 

| 25 “ certain, ) immediately after the receipt of this our writ, to 
« do and receive all and ſingular thoſe things which our fad 


4 behal 
Lord Kenyon,” &c. 


We will conſider the Greral uſes of this writ: — 


. In e e a Prisoner from one Gaol to 
7, "another. hf ci) 


: (D. 2 In bringing up a Priſoner for the Purpoſe 
of his being ſurrendered in Diſcharge of his Bail. 


D. 3) In removing a Cauſe ken arvinſerior coe 
5 ſuperior Court, 


. ) Gb. * of the Habeas Corps for removing a Prifor 
as from one Gaol to another, 72 


Ho if defend- 0 11 . defendant] is a priſoner in any inferior court upon 
99 Fig ” any cauſe of action there, and he wiſhes to be removed to 
King's Bench the King” s Bench priſon or Fleet, he may, in in the firſt in- 
or Fleet, from a ſtance, ſue out this writ, which removes the body with the 
8 cauſe, as will be preſently more fully ſhewn, pg, (D. 3). 
the cuſtody of If he be in cuſtody of the ſheriff upon proceſs out of K. B. 
meriff. or C. B. by ſuing out this writ, directed to ſuch ſheriff, his 


officer muſt bring up the defendant before the judge, who 


2 ma be. 
How if defend- if the defoalant be in d cuſlody of a ſheriff apon proceſs 
ee from the Common Pleas, and is deſirous of being carried to 
K. B. to Fleet, the King's Bench priſon, or vice ver/#, he muſt firſt get ſome 
or vice verſi: other creditor to make affidavit of a debt above 101. to iſſue 
| out a new writ thereoh, and to leave it with a habeas corpu 
at the proper ſheriff's office; upon the return of which, the 
ſheriff's officer takes the defendant before ſome judge of the 
court whence ſuch laſt writ iſſued, who will commit him to 
the proper priſon of the court. 
uſed allo bs 55 This alſo is the writ for the plaintiff i in the ative to re- 
plaintiff to c- move defendant from the cuſtody of the ſheriff into the 
+ __— priſon of the court. 
| Neceflity there. Formerly when a defendant was in cuſtody of ſheriff on 
col in ſome cales meſne 7 fur want of 22 the n Was 1 
| ue 


cc chief ae ſhall then and there conſider of him in this 
and have there then w” writ, RNs 88 


will commit him to the Marſhalſea or Fleet, as the aCtion 


1 ſue out this writ, Lg have him committed before 1 could ſuſpended by oY 


| ſendant from cuſtody of ſheriff into the priſon of the court, 


before the chic J, 


0. 2) of removing r Prifeticrs to > ſurrender i in Dic (D. 2) 


another, or otherwiſe, and his bail wiſh to ſurrender him, 


0. „see 9 HABEAS CORPUS, — % 


declare againſt him; and if he did not remove him Within“ 
two terms from the arreſt, defendant was entitled to his diſ- 
charge. But by the ſtatute of 4 & W. & M. plaintiff may 
now declare againſt defendant whilſt in cuſtody of the 
ſheriff.” See ante, Ch. xv. Sec. iii. 

This ſtatute was only intended in eaſe of plaintiffs, and Intent of that | 
not to take away the common law remedy, fo that ſtill theß | 
may ſue out this habeas corpus, and at any time remove de- 


either before or after een Dr. Kauen v. Bell, 
3 Burr. 1875. 0 by 


* 


Get blank aurit at Bationer? 5; fil it WY. ; got it fened and þ hed; ow ſued out. 
tale it to proper ſneriff” 's office, in whoſe cuſtody defendant is; be 3 
make his return, aud give warrant to his officer to bring the prijoner up. 
before one of the Judges of” the court to be committed. 

Any judge of the court Lp Og him, though writ is 8 2 


PS 


The warden or Werbe 428 n the unkind RP FREY Muſt be obeyed 
the party refuſes to pay his fees, for he has a remedy for eee 
them. Hapman v. Barber, 2 Str. 814. But the judge, when e 
che priſoner is brought up, will not make an order for him 
to be turned over till the fees are paid. Str. 308. 1 

One ſhilling per mile is the uſual charge for bringing de- Fees of the 
fendant from a country gaol. officer. by 

When defendant is committed, he muſt ſtay tuo 4 at Muſt ſtay two 
gelt in the cuſtody of the gaoler to whom he is committed, 93s at leaſt in 


ſt 
notwithſtanding any other writ e m__ ſued out. lt. — 


R. Mich. 165. . 


charge of Bail. e 
When defendant is in cuſtody of any ſheriff. at the Cuir of 


2 may have this writ of habeas 85 80 for that putpoſe. 
e to proceed; therein, ſee Vol. I Ch. iv. Sec, vi. kf 


(D 3) Of the Habeas Corpus to remove a Cauſe from. ' (DB. 
an inferior Court. - Es 


(D. 3. * V. hat Cauſes may be removed, and when. 
(D. 3. b) Of the Operation of the Habeas Corpus, | 
D. z. c) Of zhe Return thereto. | 
(D. 3: d) Of Bail en Haheas Corpus. . 
| 7 (D. 3. e) 


2 9 


0 ſtatute 21 
| | Jac . limiting 
5 _ the action 40,51 


>» 


. © demanded, do not exceed 5 0. then ſuch action or ſuit 


HABEAS CORPUS: en. I D. 0 4 


(b. 3. e) Of Declaring, rg on e I . 
wp: 3. f) Of the Procedendo. 5 8 . 


(p. 3. a) What Cauſes may £ removed, and oben. 


By 21 Jac. 1. c. 23. ſ. 4. it is enaQted, « That if any 
action or ſuit not concerning any freehold or inheritance, 
te or title of lands, leaſe, or rent, be commenced or depend- 


ing in ſuch inferior court of record, it ſhall appear or be 


« laid in the declaration, that the debt, damages, or things 


tc ſhall not be ſtayed by any writ whatſoever, other than 
« writ of error or attaint.“ 


And by ſec. 6. it is provided, That this act ſhall extend 


« only to ſuch inferior courts of record, and for ſo long time 
6 only as there ſhall be an wer borrifter of three years fland- 


ing at the ber of the four inns of court, ſteward or under- 
« ſteward, town-clerk, judge, or recorder of ſuch inferior 


&« court, or aſſiſtant to the judge or judges of the ſame, as 


ns ſhall not be an utter barriſter of that ſtanding, and there 


Parrifter mult 
de preſent. 


| How above fta- | 


tute was evaded. 
. 4 


% 


RY Afterwards re- 
f | medied by 12 
| Geo. 1. c. 29. 


| » 


How the law 
now ſtands. 
What actions 
are not remove- 

able. 


| 
| 
| 
by 
j 
| 
; 
| 
| 
| 
! 


C preſent, and not of counſel in any action or ſuit there 


« depending.” 
Such: barriſter muſt at all events be preſent at 1 trial, 


otherwiſe the trial, will be void, and the cauſe be e | 


by habeas corpus. Farley v. Mr. Connell, Burr. 5 15. 
In order to evade the above ſtatute, it was uſual for de- 
fendants when the real cauſe of action was under 5 J. to ſet 


up a 6Qtitious action againſt themſelves of a pretended de- 
mand of above that ſum, and then bring an habeas corpus 


thereon, by which writ / cauſes againſt them in the court 
below were removed, and therefore of courſe the ſmaller 
action, to the prejudice of many poor plaintiffs, who for 
want of means to carry on a ſuit in the ſuperior court, were 
obliged often to deſiſt from eee, and ſubmit to the 
loſs. of their demands. 


Bur by 12 Geo. 1. c. 29. ſ. 3. to ONS ſuch practices 
in future; it is enacted, That the judges of ſuch inferior 


« courts of record, as are deſeribed in the ſtatute of Jac. 1., 


cc may proceed in trek actions commenced, as are therein 


« ſpecified, which appear or are laid not to exceed the ſum 


c of 51. although there may be other actions againſt ſuch 


« defendant, wherein the plaintiff's. demands. ny exceed 


e the ſum of 5 .“ a 

8o that now the cauſe of action n. be above 51. to be 

removed. 

No akon can be removed, which i is caly ei in the 
court below, as being founded upon any ſpecial cuſtom of the 


— 


Per. 


N See, 111.7 HABEAS coreus. 


A lace. Soch as againſt a fome covert as ſole trader, brought | 
n 


the mayor's court upon the cuſtom of London. Pope v. 
' Faux & U., 2 Blac. 1060. . 


Or an action there for calling a woman a whore. Wathen , 


v. Clerk, Car. 75. 


If therefore a habeas corpus fue, the court, upon ſuch 


el matter being ſhewn in the return, will grant a pro- 
cedendo, leſt plaintiff ſhould otherwiſe loſe her action. 
At common law there was no particular limitation as to 
the time when a cauſe might be removed. The conſequence 
| was, that many abuſed this privilege; for a defendant might 


removing 2 
cauſe 


ſecretly ſue out a writ of habeas corpus, keep it in his pocket 


till iſſue was joined, the jury ſworn, and the plaintiff had 


actually given his evidence; and then produce the writ and 


| ſuperſede all further proceedings; by which means he knew 
the ſtrength or weakneſs of his adverſary's cafe, and had an 


cauſe came to be tried in the court above. 
But to prevent this abuſe the 43 Eliz. c. 5 . enaQts; © That 
« no writ of habeas corpus, or other writ des forth by any 
e perſon whatſoever, out of any of her majeſty” s courts of 
o 


« or cauſe, depending in any inferior courts, having juriſdic- 


Lal 


opportunity of preparing his defence accordingly, when the 


record at Weſtminſter, to remoye any action, ſuit, plaint, 


How regulated 
by 43 Eliz. 8 3 


© tion thereof, ſhall be received or allowed by the judges, 


* ſuch writ were ſued forth or delivered); except that the 
« ſaid writ or writs be delivered to ſuch judges or officers of 


| b cauſe in queſtion, and the party t 
| « writ, or for whoſe benefit it was ſued forth, have appeared, 
“ and one of the ſaid jury ſworn to try the ſaid cauſe.” - 
This ſtatute did not however effectually remedy the evil; 
parties often ſtayed till the laſt moment of trial, before the 
- habeas corpus — 
occaſioned unneceſſary expence. The legiſlature again in- 
terfered, and by the 21 Jac. 1. c. 23. ſ. 2. enacted, “That 
no writ of habeas corpus, certiorari, or other writ ſued forth, 
to remove any action or ſuit commenced in any inferior 
« court of record, having juriſdiction thereof, ſhall be al- 
% lowed by the ſteward, judges, or officers thereof; unleſs 
e delivered before iſſue or demurrer joined in the ſaid cauſe ſo 


« fendant to ſuch action or ſuit.” 
Ih he ſtatute 21, Jac. may at firſt view appear 1 con- 
; W of the ſtatute 5 Elizabeth, but they are perfectly 


« the ſaid court, before that the j Jury which is to try the 
at ſued forth the ſaid - 


produced, and this haraſſed the ſuitors and 


4 or officers at ſuch court, wherein or to whom ſuch writs 
ec ſhall be delivered (but they may proceed therein as if no 


te depending, ſo as the ſaid iſſue or demurrer be not joined 
within fix weeks next-after the arreſt or mm of the de- ; 


e of 
the two above 


ſtatutes. 
compatible, 


Return to be 
made to firſt 
writ. 


turned, 


turned. 


\- 


nA CORPUS. ben. l (Dy) | 


compatible. If iſſue or demurrer be joined within fix weeks 
from the arreſt or appearance, habeas corpus may iſſue any 
time beſore one of the jury is ſworn on the trial, according 
to 43 Eliz. But if the parties wait fix weeks before they 
join in iſſue or demurrer, no habeas corpus can afterwards re- 
move the cauſe. Beſides which, the ſtatute of Elizabeth 
extends to all inferior courts z that of James mentions courts 
,,, 50 3 TRL — 


| How where ha- There ſeems ſome contradiction in the caſe of an habeas 
beas pus iſs por tree 1 a 242 5 83 | 7 
op inter. Corpus after interlocutory judgment: no notice 1s taken thereof 
locutory judg- 
ment. 


in either of the ſtatutes. In the cafe of Wyatt v. Markham, 
Prac. Reg. 217; Bar. 221; it was held too late after inter- 
locutory judgment; but in Cox v. Hart, Burr. 759, an habeas 

corpus after interlocutory judgment, but before executing in- 
quiry, was held well, and the practice was ſaid to be to receive 
duch writs any time before one of the jury were ſworn. 


Bon it fu. The writ of habeas corpus, immediately upon being ſued, 
— 25 ſuſpends the power of the inferior court; and if they pro- 


ceed afterwards, the proceedings are void and coram non ju- 


dice; 1 Salk. 352; Cro, Car. 261; 2 Jones, 209; 2 Mod. 


1953 that is, provided the writ: was delivered to the proper 
officer within the time, according as the caſe is to be go- 
verned by ſtatute of Elizabeth or of James, as above men- 
tioned; otherwiſe the court may proceed. Bar. 22. Horn. 


butcÞle v Eaton. 


Ihe writ operates from the delivery, not from the ge. 


D. z. e) 2 n 1 (D 3. c) Of the Return to the Writ. 


| A return muſt be made to the firſt writ of habeas corpus, 
or an attachment may iffue immediately without any alias or 
pluries writ, notwithitanding what may be found in the old 
books upon the ſubject. Per Buller, J. in The King v. Win- 
ton, 5 D. & E. 91. 5 5 85 8 e 


By whom re- The writ muſt be returned by the ſame perſon to whom it 


is directed; and where the writ was awarded to a ſheriff, 
who before the return left his ffice, and a new ſheriff was 
made, who returned languidus, the court held the return not 
good; but it dught to be returned by the two ſheriffs; by 
the old ſheriff that he had the body, and had delivered it to 
the new ſheriff; and then the new theriff might have return- 
ed languidus. Peck v. Creſſett, Paſ. 26 Car. 2. 


| What to be re- The record itſelf is not removed by habeas corpus as it is 
buy certiorari, but remains below; and the return is only a hiſ- 


tory of the proceedings. The return, therefore, may be 


FFC 


8 


5 . 
PT) 


N 


as Fo & 3 


Barnes, 23. 


; G8. m HABEAS: cokpus. 


filed, and . a  procedends may- iff ue, becauſe it will 
not ſend out any record filed which could not be eps. but 


will only remove the ſuſpenſion. Salk. 35 ũ. 
Where an habeas corpus is properly ſued out, fo as to 15. 
ped the proceedings, it is ſufficient for the party to whom it 


is directed, to return generally the cauſe for which the party ” 


is in cuſtody with the body; but where the habeas corpus is 
irregular, or the court proceeds afterwards, 50 muſt return 
the whole ſpecial matter. 

Or the perſon to whom it is directed will be i in contempt. 


Carth. 69. 


The declaration itſelf ought to be returned chat the court 
may ſee what the cauſe of action is. If the habeas corpus is 


delivered before the plaintiff has declared, he ought immedi- 
ately to enter his declaration, that it may be returned upon 


the writ. Wat/on'v. Clerk, Car. 75. 


If the cauſe of action is under 10 L. and defendant "IE 


not enter into a recognizance agreeable to 19 Geo. 3. c. 70. 


When return to 
= ng. 
n Ipecial. 


Declaration 
ſhould be re. 
turned. 


which ſee po, (D. 3. d); it is proper matter to be a ſpecial 


return, Staines v. Grant, Eaſt. 22 Geo. 3. 2 Crom. 402. 

If the return be inſufficient, court will ſometimes allow it 
to be amended. Carth. 7. 

The lord mayor, aldermen, and ſheriffs of London, 805 
to amend their return of defendant's writ of habeas corfls 
cum cauſa. The ſubſtance. of the return was the action be- 
tween the ſaid parties in debt for the penalty of a bye-law 
brought againſt defendant for employing a foreigner (no free- 
man of the city), and the cuſtom to make bye-/awws; but the 
cuſtom to employ freemen, and not foreigners, within the 


ſubmitted whether the return was amendable or not, eſpeci- 


ally as another rule touching the granting of a procedends was 


pending. But the rule to amend the return was made 
abſolute. 


An habeas corpus cum cauſ4 went to the Ported * Yeo- 


the writ the party was bailed; and the plaintiff's counſel 


moved for a better return; and it was ruled, that he ſhould 


make a better return: for though the body be bailed, he 
ought to return the cauſe and the body cannot be bailed after 
the writ received. Salmon v. Slade, Hil. 25 & 26 Car. 2. 
2 Crom. 402. 

An +I reg corpus went to the e court, to which an 
inſufficient return was made, and thereforè diſallowed. Et 
per cur. The warden of the ſtannaries muſt be amerced, and 


If return inſuf- 
ficient; 

How for return 
amendable. 


city was omitted; which laſt- mentioned cuſtom it was pray- | 
ed might be inſerted i in the return. For defendant it was 


rob ena ene f London, v. Potter, E 


vil in Somerſetſhire, who returned, at before the coming of 


Of puniſhment 


for inſufficient | 1 


return. 


Of the recogni- 
Lance below, in 

cCeaſe no hail re- 

quired above. 


Bail not to be 
put in till habeas 
corpus returned. 


an aſſidavit made and filed, that the eau 


* of the debt and coſts, in caſe judgment ſhall pa 
cc him.” / s | 


you may go to the coroner's and get it affecred, and eſtreat itz 


and an aliat habeas corpus muſt go for the inſufficiency of the 


return to the firſt, and upon that the body and cauſe muſt be 
removed up; if another excuſe be returned, we will grant 


an attachment. Salk. 3 O. pl. 8. | N 
If defendant ſues out habeas corpus, and from his own irre- 


gularity when the cauſe is brought up he is remanded, plain- 
tiff will be allowed his coſts to be-taxed, and to be inſerted 


in the rule to remand him, and gaoler to detain him until the 


; (D. 3-0) Of Bail on Habeas Corpus. 
By an old rule of court, wheneyer bail is required in the 


court below, bail muſt be put in in the court above, upon re- 
moving the cauſe by habeas corpus, R. Hil. 2 Jac. 2. | 


Before the ſtatute of 19 Geo. 3. c. 70. this rule was ve 


neceſſary, becauſe perſons could at that time be held to bail 
in aQions in an inferior court for 40%, but in the fuperior 


courts not under 10/, So that unleſs the above regulation 


had been made, the defendant by removing the cauſe, if 
above 40/. but under 10/, might have wid. th his bail, 
and deprived the plaintiff of that ſecurity whic 


and he had in 
the court below, But ſince the paſſing of that ſtatute the 
efficacy of the above rule ceaſes; for now, as no one can be 
arreſted and held to ſpecial bail in an wor court, without 

e of action amounts 
to 101. or upwards, which is the ſame ſum for which defend- 


ant may be held to bail in the courts above, it cannot be of 


advantage to the defendant, ſo far as regards his giving bail, 
to remove his cauſe into a ſuperior court. 

Hut although bail above is not required, unleſs the cauſe of 
action amounts to 10/., yet, to diſcourage the removal of 


cauſes merely for delay, which is too often done to haraſs : 
the plaintiff, the ſame f 
de an inferior court, not amounting to 100. or upwards, ſhall 
de removed by habeas corpus, Wc, unleſs the 4 

 « enter into a recognizance, with two ſureties in the court below, 


atute provides, That no action in 


efendant ſhall 


« in double the ſum for which the action is brought, for Pay ment 
9 againſt 


No bail to be tendered, or put in vpon an habeas corpus 
until the habeas corpus, and the cauſe for which bail is to 
be put in, be returned,-to the end that it may appear for what 


. © cauſe the defendant is detained, and bail may be taken, and 


the habeas corpus and bail duly filed. Mich. 1654. Paſ. 
29 Car. 2. Hil. 16 W. J« | FRI _ . 


„ ö Be Habeas 


. 


Hlabeus corpus to remove a cauſe out of an inferior court, 


. and on ſearch, plaintiff's attorney found bail; but the habeas 
e corpus not being returned and filed, the bail ſignified nothing, | 
it and therefore he carried the cauſe back by procedendo, of f 
| which defendant complained to the court, but it was ruled, 1 
P that the defendant cannot put in bail till the habeas corpus be } 
15 returned. Maſters v. Bruges, Mich. 20 Car. 2. Defendant 
d therefore, if he wiſhes to put in bail, muſt firſt apply to the 
"4 ſheriff for a return to habeas corpus, — . | 
| A defendant who has removed a cauſe from an inferior, Of compelling = 
court into B. R. or C. B. is not of courſe obliged to put in e +" 
ſpecial bail there; but it lies with the plaintiff to compel him Ft " 
| b to do, In order, therefore, to get bail to the action, tage by. 
ne plaintiff, immediately as he diſcovers that the cauſe is re- = 
(2 moved, ſhould obtain a rule of court, or order from one of A 
the judges of the court, for a procedendo to remand the cauſe, ; 
unleſs good bail be put in within four days next after notice of ö 


the rule (if in term), or within /x days next after notice of 
the rule (if in vacation), and then ſerve a copy of ſuch rule 
or order on the defendant or his attorney; and unleſs bail be 
put in accordingly, a procedendo may be had. | 2 
May 2oth, 1742, an habeas corpus, returnable immediate, Within whar 
was lodged at the palace court, to remove a plaint into C. B., 3 7 
and nothing farther was done in it till the 20th of Novem- | 
ber, when the plaintiff ſerved the defendant with a rule to 
ut in_ bail. Defendant inſiſted, that the plaintiff ſhould 
won ſerved fuch rule within #409 terms after the habeas corpus = - 
brought, and was now too late. But the court held, that if How to put in 
the defendant had put in bail upon the habeas corpus without | 
ſtaying to be forwarded by a rule for bail, and the plaintiff _ 
had not declared within two terms after bail put in, the cauſe OR 
would then have been out of court; but the rule for bail is 
not limited to any particular time: accordingly, the rule to 
| ſhew cauſe why proceedings ſhould not be ſtayed, was diſ- 
charged. Barnes, go. | | Fl Eh | 
If common bail only is neceſſary, the attorney for the de- If common ball. 
fendant fills up a common bail-piece to the habeas corpus and e 
return, and files the ſame at the judge's chambers on the re: 
turn of the rule, and gives notice of having filed the ſame to 
the plaintiff's attorney. © TH | „„ 
If fpecial bail is required, the defendant, upon ſervice of I ſpecial bail. 
therule for bail engroſſes a bail piece (a), and annexes the ſame | 
to the habeas corpus and return; and then takes the bail to the 


4 ) Form of bail-piece is the ſame as In other actions, only it ſtates A. B. 
< is delivered on bail upon habeas corpus.” The recognizance allo is the fame = 
ain other caſes. {> Oe) 5 


judge's | 


1 


2 


| -,_ _, _ Notice thereof muſt be given to the plaintiff's attorney. 
ot putting in In B. R. if bail be taken in the abſence of the plaintiff, 
ball de bene eſſe. or his attorney, the ſame is taken d# bene eſe; and if, on due 
3 notice in writing of the names and places of abode of ſuch 
753 bail, the time when put in, and before whom, no exception 
thereto be taken by the plaintiff in twenty eight days after the 
putting them in, the bail-piece ſhall then be filed within four 
N 8 days next after the endof the #wventy-eight days. Mich. 16 Car. 2. 
oOtercepting In C. B. if bail be taken de bene ee, and on notice being 
thereto. given of the names and places of abode of the bail, the time 
when put in, and before whom, no exception thereto be taken 

in twenty days, the bail- piece ſhall be filed within four days next 


And unleſs the bail, in caſe of no exception within time, 
be not filed within the. four days, a procedendo may be granted 
upon a certificate that the bail is not filed. Same rules. 


delendant to fendant's attorney with another rule or order for a proce- 

1 _ dendo, unleſs better bail be put in within four days after ſer- 
N vice thereof, whether it be in term or vacation, 

Ot tie ſerrice of If this rule is ſeryed in vacation time in B. R. the practice 


rule, that the bail will juſtify on the firſt day of the enfuing 
bo OS e h DIS YL A = 


uſual to juſtify within the four days before a judge at his 
chambers, for which 25. is paid ; and on the firſt day of the 
x enſuing term juſtify in court. e | 


not juſtify in and the bail put in on the removal ought to have juſtified on 
82 the firſt day of the enſuing term, (a rule having been ſerved 
on the defendant for a procedendo, unleſs better bail,) and the 
bail not, having offered themſelves the firſt day of the term, 
a. procedendo was ſued out to remand the cauſe. On the ſe- 
- cond day of the term, the bail came and offered to juſtify, 
x but were then too late: however a rule was obtained to ſhew 
cauauſe why the procedends ſhould not be ſet aſide: but on ſhew- 
ing cauſe, the rule was diſcharged, for it was ſaid, that ſhould 
this rule be made abſolute, it would operate as a ſecond habeas 
corpus, which can never be granted after a cauſe is once re- 
manded by a procedendo. Anon. B. R. 1778. The counſe 
offered to pay coſts. of the procedendo, but nevertheleſs the 

|. court diſcharged the rule. % TIA 
How if fame If a cauſe is removed by habeas corpus out of the Marſhal- 
bail below be- ſea, or other inferior court (London excepted), and the bail 
 comebailabove. below offer to be bail above, the plaintiff cannot . to 
„ WT. | _- | them, 


5 2363 2 r 
— —— ——_— 1 —— — rw —ee. yaa IE _ 
— — — — — — — 
* — . . 
* 


— 
U > 22 2 
r 
— XD =>r our 


{ 
19 


HABEAS CORPUS.” [ChXVI.(D.q) i 
judge's clerk, who will take their acknowledgment, and then 


after the expiration of the 24venty days. Hil. 13 & 14 Car. 2. 
| Ot compelling If the plaintiff diſlikes the bail put in, he ſerves the de. 
che rule in va- ig, for the defendant's attorney to give notice only within the 
But on ſervice of ſuch rule in vacation time in C. B. it is | 


How if bail do A cauſe was removed by habeas corpus in vacation time, 
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them, but is compellable to take them, 1 1 
did not except to them below. But it is otherwiſe in a cauſe 
from London, for the ſufficiency of the bail there is at the - 


fi 
peril. of the clerk,. and he is reſponſible to the plaintiff, fo 
that the e has not the liberty of excepting againſſt 
them, and the clerk is not reſponſible if they, be deficient ii 


the court above, though he was in London. Salk, 97: ff rg 
When bail is taken of a priſoner in cuſtody the "judge's Of bail when 
clerk in E. B. is to deliver the bail to the prothonotary to be defendant is a 
filed, if aſſented to; and for that purpoſe n 3 ae 
fees are to be depoſited; but the priſoner is not to be diſ- Re 


rged. until the bail be aſſented to, or the plaintiff over- 


& 


5 in the open court to accept the ſame upon examinations 

„ // 

II the defendant is an a val prifover in an inferior court, 

and brings an habeas corpus to remove the action into a ſupe- 

rior court, the habeas corpus will not diſcharge him out k 

cuſtody till Sai is put in above and perfected; therefore it is 

the better way to gain the defendant his liberty to put in 

bail below, and then to remove the cauſe into the ſuperior | 

court, if he would have it there determined. 

An action s brought in the ſheriff of London's court Howifonly one 

2gainſt eue partners, one brought an habeas corpus, and put of two defend. 
15 And a procedende being moved for, Put in ball, 


in bail for himſelf o | d fe 
it was granted: for otherwiſe, the plaintiff would be diſa- 

bled to go on in eicher court. Fry y. Carey, Str. 527. 

If one be removed into B. R. by habeas corpus, and puts in 

tail, the bail are liable to all other ations, as well as that for 

which they become bail, at the ſuit of the fame plaintiff 

mentioned in the return of the habeas corpus, wherein he ſhall 

declare againſt the faid defendant within #400 terms next after; 
CTT... ⁵¼— E ar oe 
The defendant was arreſted by proceſs out of an inferior or tlie extent of 
court, in a plea, of treſpaſs on the caſe ; bail was given, the the liability of 
plaintiff declared, and the cauſe was removed by habeas cor- the bail. | 
$677. ang then the plaintiff delivered two declarations, one 

r words, the other upon an afſumſipt. © Per Hale—If a 

plaintiff has declired before the habeas corpus delivered, the 0  *F 
bail ſhall be ſpecial only as to that action, and ſhall be com- = 
mon to the other z. but if no declaration before babeas corpus, 

then the bail put in upon the habeas corpus ſhall be ſpecial 

bail to all actions of the plaintiff a ainſt the defendant of 
that term; and the plaintiff cannot 8 before habeas cor- 
lu, allowed. Serle v. Newton, Hil. 25 & 26 Car. 2. 

The practice in other ie as to notices of bail, excep- 


We. N N 91 * e e . agg 
tion thereto, and juſtifying bail on babeas corpus, is the ſame as 


in other caſes, or hic T ter to V 1. 13 K . iv. Sec. v. c 
Vol. 1 my = 25 * * T* by . Ch 7 5 (D. 3. e) 


 , No declaring 
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' Plaintiff muſt In civil caſes, the record itſelf is never removed by Babeuf 
declare de novo. hp,, but remains below ; therefore the plaintiff muſt de- 
' clare de novo, and the declaration is exactly the ſame as in 

other caſes; and if in B. R. he is ſtated to be in cuftodia 
1 e Salk. 352. VF 
Wen he muſt The plaintiff muſt declare before the end of the ſecond 
term after the return of the habeas corpus, otherwiſe the de- 
fendant is not bound to accept a declaration. And note, If 
the habeas corpus is returnable in term, that term is one; and 
the plaintiff muſt declare before the end of the ſucceeding 
„ term. Hutton v, Stourbridge, Stra. 6. 
ET ee | 
Vail is put in. for a procedendo, unleſs bail be put in. Barnes, 90. But if 


declare in two terms, the cauſe is out of court. | 


Of the venue in If a cauſe is removed by habeas corpus out of the courts of 


the action. 


Canterbury, Southampton, Hull, Litchfield, Pool, or other 
Counties, where the judges of ne prius ſeldom go, if the 


action be tranſitory, it muſt be laid in the Wunty of Kent, 


| Hampſhire, Yorkſhire, Staffordſhire, or Dorſetſhire, or other 
county in which ſuch city or town lies, and the recognizance 
35h Is to be taken accordingly. Mich. 16 4. 

No non pros for When a defendant bk removed his cauſe into the ſy- 
want of decla- perior court, and perfected his bail, he cannot ſign a nw 
n pro for want of a declaration, as the plaintiff is not in court 
till he has declared, and the caufe is ſuppoſed to be removed 

- againſt his inclination. . Davis v. James, 1 D. & E. 372. 
The plaintiff cannot declare de bene effe ; for the ſeveral 
rules, which permit a plaintiff to deliver his declaration d 
bene ee, apply only to ſuch actions as have their commence- 
ment originally by proceſs, iſſued out of the court above; 
but if a cauſe be removed, plaintiff muſt ſtay until defendant 
is fully in court and declare in chief. Ni. Pri, 10 W. 3 
| Difference of © The difference between an habeas corpus in a criminal ind 


de bene eſſe. 


habeas corpus in ciuil caſe is apparent. For if one be in cuſtody, and in- 
criminal and | 

civil proceed. 
ings. + 


died for ſome offence in an inferior court, there muſt, be- 
ſide the habeas corpus to remove the body, be a certiorari to re- 
move the record; for as the certiorari alone removes not the 
body, the habeas corpus alone removes not the record itfelf; 


but only the priſoner with, the cauſe of his commitment, 


And therefore, though the court, on the habeas corpus and 
return, ean judge of the ſufficiency and inſufficiency of the 
return and commitment, and bail, or diſcharge, or my 


the defendant puts in bail in time, and the plaintiff does Ts 


ths ' | 


There is no limited time for the plaintiff's getting an order 


w 


„TTG 
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_ caſe ſuſpends the power of the court below, and if they pro- 
ceed afterwards, their proceedings are cofram non judice. 
But after bail are put in above, 8 may declare de 
N they /u/ftify. Imp. K. B. 623. x 
The time for pleading is the ſame as in other caſes 3 Of the time for 


namely, four days, if defendant lives within ana far of Pleading in bar. 


London ; if above that diſtance, eight days. ere are 3 
many old caſes in the books, which ſeem to contradict this 

practice, but they were before the rules of court of 5 & 
6 Geo. 2, in B. R. and Mich. 3 Geo. 2. in C. B. by which 


the time is now regulated. © 


, 
. 
* 


No. imparlance is allowed u on u Mies, corpur, although No imparlance. 


declaration be not delivered the ſame term habeas corpus is 
brought. Imp. K. B. 623. 1 Will. 114. 5 
For the general rule of imparlancy does not extend to 
5 2250 of removal by habeas corpus. Smith v. Famer, 6 D. & 
Pleas in abatement muſt be within the four days as in of pleading in 
other caſes.. e 8 1 abatement. 
Debt apainſt a 2 ſele in the palace court, and after Coverture when 
appearance and plea pleaded ſhe married, and then re- pleadable. 
moved the cauſe by 1 corpus ; and after the plain= _ 
tiff had declared againſt her above, ſhe pleaded her 
coverture in abatement, viz. that ſhe was married at the 
time the habtas corpus ſued out: and it was ruled a g. 
plea, for the proceedings are de novo, and the court takes no 
notice of the proceedings below. But the court ſaid, that 
if this matter had been moved on the return of the habeas | 
corpus, they would have granted a procedendo; for though an „ 
habeas corpus be a writ of right, yet where it is to abate a 
rightful ſuit, the court may refuſe it. 1 Salk. 8. 1 
| Defendant, whilf a feme ſole, was arreſted in the palace 
court; and a day or two after the arreſt married, and then 
removed the plaint by habeas corpus into C. B. and pleaded 
couverture in abatement. Whereupon plaintiff obtained a 
rule to ſhew cauſe why the plea ſhould not be ſet aſide, 
which, on hearing cdünſel, was made abſolute, . 


f fequent to the. declaration, are the | 
* 1 2 > A 5 0. 3. f) - | 


a 
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dig. th) e e (D..3+f) Of the Procedendo., 2 

Ifthe defendant If the defendant, upon removing a ſuit commenced 
does not com- againſt him by habeas corpus, does not comply with the ſta. 

8 tutes and rules of court made to regulate the proceedings 

therein upon ſuch. removal, as by nor putting in bail, where 

5 a; | cry bail it required ; or not juſtifying bail in due time, when 

| erved with a rule; or vt pleading in due time to the declaration 

delivered, or the like; the plaintiff may obtain a procedends, 

and get the cauſe remanded. 

A procedends is a writ grantable by any judge of the cout 

into Which the cauſe was removed, upon application to one | 

of their clerks at chambers. Which, when engroſſed on a 

two ſhilling ſtamped piece of parchmetit, muſt be ſigned and 7 

ſealed. The writ is to this effeckc : r 

* GEORGE the Third, by the grace of God, 8&c. To ; 


« the ſheriff of | or Judges, &c. (ſtyling the 

'« court and putges thereof properly), greeting. Although 5 
„ we lately by our writ commanded you, that you ſhould 1 
© haye the body of C. D. detained in our priſon under your 0 
e cuſtody, as it was ſaid, under the ſafe and ſecure conduct, n 


together with the day and cauſe of his being taken * 
and detained, by whatſoever name the ſaid C. might be | 
e called, in the ſame, before our right triſty and well-be- 0 
de þoved Lloyd lord Kenyon, our chief juſtice afſigned to hold pleat a 
before us, at his chambers, ſituate in Serjeants Inn, Chan- 2 


_«.cery-lane, immediately after the receipt of that writ, to a 
« do and receive all and fingular thoſe things which out b) 
.« ſaid chief juſtice ſhould then and there conſider, of hin WW an 
„ in that behalf; yet we, being now moved with certain 7 


% cauſes in our court before us, command you and every of 


1 fou, that in all plaints or ſuits againſt the ſaid C. at the cor 
« ſuit of A. B. in our court before you, or any of you levied BW un 
% or affirmed, or before you or any of you now depending wa 
ee undetermined, you proceed with what ſpeed you can in WWF ot 

* ſuch manner, according to the law and cuſtom of Eng : but 
& land, as you ſhall ſee proper, Our ſaid writ: to you # 
ee thereupon firſt directed to the contrary in any thing not. 
« withſtanding. _ JVVVVVVV W111 if 

« Witneſs, &c. „C 
„ «© [Stormont and Way.] | 
For which a precipe is made for the office as follows : 

Middleſex, Procedendo for J. S. againſt G. I. 9 £ 

D d on vin tem 
= 05 abid 
| po [ity 


W 
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Upon carrying the writ of procedends to the ſecondary of 
the court to re Fo it is directed, and filing it, the 0 | 


d ſtantly reaſſumes the juriſdiftion of the cauſe. And as the 

# writ of Habeat corpus. removes all cauſes that were in the 

js court, againſt the defendant, ſo the writ of procedendo te- 

Fe 7. ⁵ ß 3 
n Care muſt be taken that the habeas corpus and procedenda tete 
„de directed properly to the inferior courts. [For which 
„ WW Gireftion, fee Ind BJ aK 

| Alfter interlocutory, and before final judgment in an in- Wea 
th ſerior court, an habeas corpus cum cauſd was brought; before 

ne the return of the writ the defendant died, and a procederide 

4 was awarded; becauſe, by the 8 & 9 W. 3. c. 11. the plain- 

id | tiff may have a /cire facias againſt the executors, and proceed „ 


to judgment, which he cannot have in ebe ee and 
Io by this means he would be deprived of the effect of his 
he Mae which would be unreaſonable, Salk. 352. 


gh By the ſtat. 21 Jac. 1. c. 23. ſec. 3. whenever the 505 

ald is remanded back to the inferior court by writ of procedend 

ut or other writ, the ſaid action ſhall never afterwards be re- 

&, moved or ſtayed before judgment by any writ out of any courr 

en %%% fë-A i dt Ss eg 
be If after a procedendo to carry back a cauſe to an inferior r 
bes court, the plaintiff recover and then ſue out a /cire faciar . 
lent againſt the bail below, and they remove the proceedings 

an- againſt them into K. B. by habeas corpus, the court will award 


to a procedends in the ſuit, againſt the bail; for the proceeding 
our WM by /cire ove is merely an attendant on the original cauſe, 
an 


him and ought" to be in the ſame court as the original action. 

tain Dixon v. Heſflop and another, 6 D. & E. 365. Frans oh ; 
y of A cauſe was removed from an inferior court by an habeas 

the corpus cum cauſd to which a return was made, ſtating a cuſtom 


yied under which the defendant was ſued and arreſted. Error 
ling was ſuggeſted upon the face of the proceedings below, this 
in court would not ſtay the procedendo merely on that ground, 


ing but ſaid they would leave the defendant to is writ of error, 
youll Horton v. Beckman, 6. D & E. 760, e 
// y ge rep, rote; 


| Section IV. 
1. Pg. a | mn 585 1 * EY 
/ Proceedings in Outlatwry{ © ( 

% Cox rh 0 OL 1 2055 : „„ 721 { 29 f ; Fo 
Outlawry is a puniſhment inflicted on a perſon for a con- Outlawry what, 
; 5 ; SE 2 gy * 2 1 * 1 : : 
tempt and contumacy, in refuſing to be amenable to, and 
abide by the juſtice of that court which hath lawful autho- 
rity to call him before them; and as this is a crime of the 


* 


- 


Incivil cafes, | 


7 A 


% 


higheſt natur being an ac of rebellion agaiof I 
he js a member, ſo doth it ſubject the 
arty. to divers forfeitures and difabilities ; for hereby he 


t n. againſt that ſtate or 
community of hie 


* — 


oſeth liberam legem, is out of the king's protection, &c. 


Co. Lit. 128. Rol. Ab. 802. Doct. and Stud. dial. 2. c. 3. 
With reſpe& to the forfeitures for refuſing to appear, the 


law diſtinguiſhes between outlawries in capital caſes, and 


| thoſe of an inferior nature; for as to optlawries in treaſon | 
and felony, the law interprets the party's abſence a ſufficient 


eyidence of his guilt, and, without requiring further proof 
or ſatisfaRion, accounts. him guilty of the faQ, en which 
enſues corruption of blood, and forfeiture of his whole 
eſtate, real and perſonal. F F 
But outlawry in leſſer crimes, or in perſonal actions, does 
not occaſion the party to be looked upon as guilty of the 
fact, nor does it occaſion an entire forfeiture of his real 
eſtate, but yet it is very fatal and penal in its conſequences; 
far hereby he i reſtrained of his liberty if he can be found, 
forfejts his goods and chattels, and the profits of his lands, 


20. b. 


- Outlawry lies either upon t2e/ne proceſy, or after judgment 


upon {rdicial proceſs, In the former it is to compel. an ap- 
pearance to the ſuit; in the latter to procure ſatisfaction of 
the judgment: and in ciw/ actions it is conſidered as in the 
nature of civil proceſs. The forfeiture, though nominally 


to the king, yet in truth goes to the plaintiff towards pay- | 
. "'mevt of his demand. If the outlaw appears, Pays all the 


coſts, puts in ſufficient bail, and does every thing he can to 
put the plaintiff in as good a condition as he would have 
| th in originally ; or if after judgment, the outlaw pays the 


debt and coſts, the court reverſes the outlawry upon motion 


without any writ of error. The form of the reverſal is 
« For the errors aſſigned and other errors appearing upon the 


L record,” although in truth there is no error at al. 


Burr. 2549. 


Having ſhewn the general nature of outlawry in criminal 


and civil caſes, we will now confine ourſelves to the pro- 


ceedings in outlawry in civil ations, and conſider | 


(A) In what Caſes Outlawry may be neceſſary. 
(B) In what Actions and againſt whom it lies. 


(cc) Of the Proceſs to Outlawry ; and herein of 
the original Writ, the Exigent, Allocatur, and Pro- 


„ Wl 


While the ouf/awry remaing in force. Plow. 941. 9 H. 6. 


"RY OVTLAWRY, ; Dt, = 7 279. 1 


(D) of 3 Sister againſt the Out- 
law by Capias Utlagatum againſt his Perſon, or ſpe- 
cial Captas e N his Perſon, 9 
and Lands. 


E) Of the Ae 2 Defendant upon the 
55 or after Outlawry, and the ren thereof 
by Motion or Writ of Error. | 


(F) Of declaring after Outlawry reverſed: or rler. 
ſeded. | 


(6) of | Reſtoration after Outlawry reverſed or 
determined. 


(8) Of the Outlawry after final Judgment. 


1 In 27 Caſes Proceſs to Outanry way be 55 A. 
neceſſary. 6:3," 


If a debtor abſconds, or ſecretes himſelf ſo 400 plaintif ; If Ls | 
cannot arreſt him, and if he goods or eſtates within the 22 or ſe 


realm, it way: be advantageous for the plaintiff to reſert to eres himſelf, © | 1 


the proceſs of outlawry, which will either compel his appear- 
ance, or enable plaintiff to obtain ſatisfaction from his chat - 
tels or land. | 

So, if it be a joint afion againſt many defendants, and Or if one de- 

ſome or one of them cannot be found, A is neceſſary for senden ina 
Joint action, 

plaintiff to proceed to outlawry againſt him or them; for he cannot be 

cannot declare againſt the reſt until all are in court. found. 

1 Str. 473. 1 Will. 78. 

In which caſe, in order to prevent the bail from being In which caſe 
diſcharged, or the other defendants, if priſoners, obtaining rule to declare 
a ſuperſedeas, take care, before the end of the ſecond term 2 8 e 
from the return of the writ, to get a rule to declare againſt | 
ſuch defendants, ſerve it on the attorney, and take out ſuch 


rule from term to term till the other defendants come into 


court or are outlawed ; when. this rule is applied for, tell the 
clerk of rules that you are proceeding to outlawry, as it may 
be drawn up ſpecially. accordingly. 
When the outlawry againſt ſuch deferidants is complete, How declara- 
declare againſt all, and intitle the declaration the. term ien to be in- 


-when the outlawry is complete, and not of the term the firſt * 


writ is returnable. 1 Wilſ. 78. 

Upon a bill of Middleſex againſt two, one only puts in bail, How if both be 
and the other could not be found, plaintiff then ſued out an ond here AD 
1188 againſt both, and outlawed both. * cur. Though pes Fs. 


„ . 


In what aQions 


* * 


* 


5 ch ener, Str. 473 


our! 4 * . * 


you Coats not t proceed 6h 
Was neceſſary to join the other) Who could not be arreſted 
with the defendant, in the ſame original, yet you could ndt go 
on. to outlawry againſt bim; you ſhould have outlawed one 
only, and then you might have come in and declared upon 
the original, that A. together with B. his late partner aſſump. 
frat pes 727 but the proceeding here is altogether irregular, 
the part 5 was in court, and has done every thing in 

his power to puf the plaintiff in a fair way of recovering hi 
"Ie 3*he could not appear or file bail fol the other partner, 
cauſe mn action would lie againſt him for doing it with. 

_ "out "authbrity. | The court ordered the outlawry to be re. 
verſed, and plaintiff to 9 coſts. | Edwards v. Cai "ter and 


becau 


J # 
0 - 

. »4 . r uw * 4; 4 
1 9 Go k : N 8 

_ a . 


0 In what Actions and — and g whom, it 


Es eo: | lies. 


To all es where a copias lies, plainti may procecd to 


| outlawry. 
By the common law, a cigar was the: proceſs i in all action 


5 at common law. of treſpaſs quare vi & armit, herein therefore e of 


In what by 
Natute. 


. 
4 


Againſt vhm 


8 outlawry lies. 
Not againſt a 


Peer; 


nor an inſant 


N e lay by the common law. 
But in account, debt, detinue, annuity, covenant; reple 
vin, no capias lay at common law, but only ſummons and 


diſtreſs infinite, and therefore the capias and outlawry in 


theſe actions were introduced by divers acts of parliament. 
In civil actions between party and party, a capias or ani. 

gem does not regularly lie againſt a lord of parliament of 

England, whether ſecular or eccleſiaſtical. 3 Bac. Ab. 750, 
Nor againſt an infant under the age of fourteen ;. but 


under fourteen, ſuch. weren is not void, Only. voidable on writ of 9 


| NET 
who are called 


Tod. 


- Outlawry lies z gainſt a woman, herber a fro: covert or 
ele, as the caſe may be; but à woman is not faid to be out- 


lawed but to be Wan and if the return to the exigent be, 
- that ſhe is gutlawed inſtead of waived, it would be error, 


id. 
The reaſon of this diginction is ſaid to /OP 1 wo⸗ 


men are not ſworn in leets or tourns as men are; men 
therefore are called utlugati, i. e extra legem pofiti; but wo 
men are aiv, i. e. derelicta, left out or not regarded, be. 
ceauſe they are not ſworn to the law, Co. Lit. 122. b. 


(Ch. XVI. J 


6 the bill of Middtetcs, and tHGigh is 


Wy 5 5 (c) of 
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* ce or biber as Done —_ nog c ) 
- "Pies to outlawry lies in no caſe but where a "capias Lies only w where 
8 lies. n rene epi ; 
i * 5 that, t, \ belt the. Proceedings art by till, as therd ea be Not in proceed- 8 
ar, no capias upon a bill, ſo there can” be no proceſs of outlawry. ings by bill. 
hy Lean. 329. Sid. 159. Keb. 57. 
bis Nor can defendant be outlawed by proceſs, whether", Nor on proceſs 
er, capias or not, with an ac etiam. With 00 
th. Becauſe the capias to warrant an outlawry muft be the! W. From the nature 
re. pias which is Xo as a proceſs upon the original; the off- bes way er x 
and 5 of an original writ, and awarded'only upon añ actual eie e 
| or ſuppoſed diſobedience thereto. ' No one, therefore n wir 
be outlawed for any civil matter, unleſs the Tuit Ve . 
; 'menced by origi nal, and the copias is given." as procefs upon 
It the original. 
5 80 W an not only i in proceedings by bill, or by attachment Nor on ori 
= of privilege, but alſo in thofe actions Where the ſummont is writ and ſum- 
dle proper proceſs upon rhe original writ, the deſendant N 
Rs cannot be proſecuted to outlawry. e > 
1 The proceſs to outlawry muſt therefore be by ſpecial ori- But muſt be by 
bo ginal in K. B. and this whether the outlawry be to compel {pecial original. 
ple an appearance on mere proceſs, winch is ow. mot nen or n naiqed 
gf after judgment. de 25nlg tee 
in But it may be either by ſpecial original, or r common capias 1 
# quare clauſum fregit, in C. B | 2 
to But /Gnce dhe ſtatute 12 Geb. f. c. 29. ved not * 2 | 
of hear of a defendant being outlazved by a common capias quare 
FR clauſum fregit ; becauſe, if the plaintiff's cauſe of action does 
Lo not warrant him to arreſt and hold the defendant to bail, he 
185 is generally ferved with a copy of the proceſs, with a. notice 
ot ſubſcribed to appear; and upon no appearance within eight 
Fi. days after the return of the proceſs, the plaintiff is at liberty, 
90 upon an affidavit made of the proceſs having been duly ſerved 
be. on the defendant, to enter an appearance for him, and proceed 
. as if he had regularly appeared to the action. This me- 
15 thod, tllerefore, | in cafes not warranting bail, if the defend- 
wo. ant can be met with, being more eaſy and expeditious, and 
men attended with little or no expence to the ſuitor, compared 
10. with proceeding towards outlawry, affords one reaſon why 
be- Ovtlawry is not often heard of now upon common capias*s 


quare clauſum fregit. - Another, and perhaps the chief reaſon 
is, that ſhould a plaintiff proceed with an intention to outlaw 
the defendant upon common capias's, and the defendant even 
not come in till after the exigi facias, he may, notwithſtand- 
ing, reverſe the outlawry had againſt him, without bein 
N to put in dai to the action. 80 that the being 
Y. - | IO: 


2 
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5 . but is himſelf the occaſion of 


the ſtatute directs him. 2 Crom. Prac. 34. 


, 


 OUTLAWRY. [Ch.XVL(c) | 
- inſtead of gaining any advantage, in proceeding to outlawry | 


upon common capiar's, and not purſuing the line chalked ou 
by the Raton for his own expoditida, bs not only put to Gig 
a hie own delay, and fre. 

uently in a worſe ſituation towards recovering his demand 
than he otherwiſe might have been, if he had proceeded az 


As a fine is paid to the king on ſuing out an original, and 


the expences are increaſed by the proceedings, the coſts of 
ſuch action are of courſe greater, but the court of K. h. 
_ allow common coſts, unleſs the debt be 507. or upwards, 


alte out precipe for original, which, in an action on the 


| caſe, or of treſpaſs, muſt recite the whole cauſe of action a 
in a declaration. {For the form thereof, ſee Iutroduction L.]. 


See alſo proceedings by ſpecial original, Ch. v. Sec. i. 
Take precipe to ance, whether in B. R. or C. B. who will 


2 make out capias, alias, and pluries, : 


If the precipe is carried to the cur/tor, before the e/bign- 
day of the term, he will make the original returnable on any 


return of the preceding term. The original is returned of 


courſe thus: 1 
Plaintiff has no need to wait till the capias is ſpent, then to 


' take out an alias, and endeavour to arreſt the defendant, and 
after that a p/uries but he may, for expedition, get them all 


of the filazer at once, (if there is time ſince the cauſe of action 
acerued to allow of the proper tee and return to each writ,) 
and return them ſeverally of courſe after this manner: 


The within-named C. D. is not found in our bailiwick.“ 
The anſwer of - 0 
and 


. i 


| The original writ muſt have Hern days at leaſt between 


the tgle and return. The capias alſo muſt have #/teen day 
between its teſte and return; and ſhould regularly bear teſſe 
on the return-day of the origina/ : the alias alſo: muſt have 
the ſame number of days, and ſhould bear teſte the return- 
day of the capias; and the pluries capias mult have the ſame 


number of days, and ſhould bear teſte the return-day of 


the akas; whereas, if a plaintiff ſues by original, and does 
not mean to proceed to outlawry, the capias may bear teſte 
before the original, and even before the cauſe of action 
accrued, ſo long as it is actually taken out afterwards ; for 


you cannot have oyer of the capiat, ſo as to take advantage 
of it, Barnes, 173. And ſo held in B. R. Eaſt, 18 Geo, IN 


} 


: Sheriffs, 


— 


RRS > & 


C. 


e proceedings are the ſame towards out/azwry Same proceed- 
* common capius quare c um fregit, as on a ſpecial __ _ 
*. been often e whether an was ne- Afidavit of - © 
ceſſary to be made of the debt, when a plaintiff ſues by ſpecial qt on gens, 
original, previous to the iſſuing of the proceſs. But it was —= 1 
determined in Lord Hard wicke's time, M. 10 Geo. 2. Fownes | 
and Allen, that proceſs of outlawry is not within the ſtatute 
t2 Geo, 1. c. 29. ſo there is no need of an affidavit, when te 
plaintiff ſues by /pecia/ original, eſpecially as the 5 Geo. a2. 
c. 2. .. 5. enacts, '* That no ſpecial writ, nor any-proceſs = =_ 

11 ſpe ally co e cauſe of action, ſhall be 

« ſued forth or iſſued from any ſuperior court, where tnjũge 

« cauſe of action ſhall not amount to 10/. or upwards . 

Since which ſtatute, as no ſpecia/ writ can iſſue where the . 

cauſe of action is not above 10/. it ſeems, that, before the 

iſſunng of a ſpecial writ, no affidavit is neceſſary ; becauſe a 

ſheriff, if he apprehends the party either upon the ſpecial ca- 

piar, alias, or 2 before he lets him go out of his cuſtody, 

for his own ſafety, ſhould take bail; and he can eaſily know 

to what amount to take bail, as the whole cauſe of action im 

ſpread and ſet forth in the writ. Vide the caſe of Cracr t 

v. Gledonwe, Burr. pt. 1482. PS 2, Cog 55 a 1 1 
In C. B. it was bela, that on proceſs to outlatury, no aſſi- 

davit for bail is required by ſtatute, or the courſe of the court. 

Barnes, 322. 5 „ 5 a, 

There can be no harm however in making an affidavit. | 
When the pluries writ is returnable, get it from ſheriff's How to proceed 

office, file warrant of attorney for plaintiff, and get pluriet Ma ar rags _ 

marked by clerk of warrantsz upon which an exigent and 

proclamation may be made out. 8 

' Upon the return therefore of non ef inventus to the pluries Of the exigi a- 

copias, proceſs of outlawry begins, which is the writ of exigi n. 

faciar, In B. R. the Kue acts as the exigenter: in C. B. 1. 

the exigenter is a diſtinct officer from the flazer. OY 
The writ of pluries capias, when ſealed and returned, is the 

warrant for the exigenter to make out the exigi faciat and writ 


. 


of proclamation thereon. Fs jk 5 | 

very attorney ſhall file his warrant of attorney of the Warrant-6f"at- 
term wherein any exigent is awarded, upon pain of forty ſhil- '9r1cy mult be 
lings for every time he offends, and is attainted by due era? 
mination of the juſtices of this court; ſuch warrant to be filed 
upon or before the -effoign-day of every Trinity term, and 
within twenty-one days after the end of every other term. 
Hil. 14 & 15 Car. 2. C.B, _ „„ 5 

No exigenter ſhall receive any pluries capias, in order to Pluries figned 

make an exigent or proclamation thereon, before — . 


15 3 our AWA NO ten xvI 0 


be ſigned or ftamped by the clerk of the warrants, or hi, Wl © 
daeceputy, to the end it may appear, that the warrant of ator, 7 
©, © ney is duly filed. Hil. 2 & 3 Jac: 2. 7 
— / The writ of exigi facias, or (exigent as it is called, is 4 writ 4 
a er ER requiring the ſheriff to cauſe the defendant to be demanded, ; 
1 +, orexaed, in five county courts PI fd arg he wo 1 
appęeat, to take him as on a c,Ttfjf. 
Advantage of In London the courts, which are called che buſtings, _ 5 
To ws eg in held much' oftener than at any other place; plaintiffs there. 
| fore who mtend to proceed to outlawry, generally lay chei 42 
actions in London, to expedite the return of the ee and 4 
e thereby get the defendant fooner outlawed. te 
| Teſte of exi- The writ of exigent: muſt go to the ſheriff of he. count ou 
4 woe | where the action is laid ; and — N the oa: 4M 


| po of the pluries cia, 
How if in Lon- If the exigent goes into. London, asiis 4 in * by 
don. for expedition, carry it to one of the compters, where clerk by 


attend for the purpoſe, whorrequire the defendant, upon five A 

ſeveral huſting-days; and if he does not en, upon the Wy; 

into cactus, he is returned outlawed. 55 

Writ . Formerly there wa no other proceſs Fa that of the ca th 

clamation. gent; for the action üſed to be laid where the defendant 4 

*  » really was, and the ſheriff endeavoured with due diligence v co. 
Ez find him upon the capiar : but as in time ſneriffs became re- 

_ | -ardleſs of their duty, and neglected ſeeking after defendant 5 

, upon the capias; and began to return the aliar and plurin il bet 

. wweits with a non ęſt inventus of courſe; the exigent often il ar 

iſſued, and men were outlawed without knowing of any pro- PF 


3 „ being ſued out againſt them; eſpecially as by degree 5 
© the venue in actions became tranſitory, and was laid not in 2 
e the county where the defendant refided, fo that it was no 1,0 
pProbable that upon the exigent he ſhould know: _ my not 
„„ the exactions at the county eourts.. mu 
| Regulated * Jo prevent ſuch ſecret outlawries, the tut 4 H. 8. c. „ 
u 30 eee . by the 6 H. 8. c. 4. and laſtly, the 31 Eliz. c. 3. wer and 
paſſed, by the laſt of which it is enacted, „ That in ever 1 
%, perſonal action, wherein any writ of exigent ſhall be law. 
- 0 awarded out of any court, one writ of proclamation ſhall "Kin 
Teſte of writ, | «© be awarded and made out of the ſame, having day of 1h. 45 
4 and return, 'as the ſaid writ f exigent ſhall have, directei y 
e and delivered of record to the ſheriff of the county when clan 
ce the defendant at the time of 'the exigent fo awarded ſoall take 

where directed. ( dbelling; ſuch writ of proelamation ſhall contain the ef ma 
. fect of the ſame action, and that the ſheriff of the count 1 
tc unto whom any ſuch writ of proclamation ſhall: be d- for 


— Number of pro- «refed, ſhall make three proclamations i in this form, ane i 


0 — pen ccuniy court, one other at the 3 . 1 2 0 0 


« the peace, where the party defendant at the time of the 

his e rwatded ſhall be dwelling, and ene other 1e be 

or. « made one month at the leaft before the quinto exactus, at or near 

Wh « the moſt uſual door 7 the church or chapel of that torun or 
eit Bi « pari/? where the defendant ſhall be dwelling at the time 
ed, « of the exigent awarded; and if he ſhall be dwelling out of  - 
ul i a pariſh, then in ſuch place of the pariſh in the ſame | 


8 county next adjoining, and upon a Sunday after divine 
are Th ſervice, and ſuch writ to be duly returned, or the outlawry 2 
82% %% ⁵⁰mꝛiͥAÃ ᷣꝛůùmdktt! mm ho ne eres” | 
her Wi The writ of proclamation therefore is to bear the fame-:” 

and the and return as the exigent ; but is to be directed to the 

We theriff of the county where'defendant lives, whether a county : 

int latine or other franchiſe in England or Wales. „3 
die The ſheriff having made three proclamations as directed xa& of writs 


by the ſtatute of Eliz. if defendant does not appear before 

es, il the quinto exactus on the exigent, he is pronounced outlawed 

by the coroner. Then the ſheriffs return the writs, the re- Rom tobe re» 
ive Wi turn to the exigent ſpecifying the five county courts when he turned. 

the Wi was exacted, and the judgment of outlawry, and the return 

a to the writ of proclamation, particularizing when and where 

erl. he was duly proclaimed. © e ee 


dant If it ſhould happen that there ſhould not be five county of the allocatur 


i courts between the b re return of the exigent, you may . 
e upon application to the exigenter get an allocatur exigent, al. 
dant lowing the number of county days which have already been 


urin between the tete and return, and demanding him again to | 

ften appear; and if ſive ſhould not be returned upon the alca- 

pro tur, the fazer will make out another allacatur. Nut it is to be | 
rea obſerved that the ions muſt be made at five K courts ie, 
ot u ſucceſſively, ſo that if any court hath intervened betWeen- the | 


nor laſt county court and the return, at which defendafft Was D 
ng a not exacted, you cannot have an allecatur, but a new exigent 
f | f 2: £4. FRI EE: "4 Sa 3" 


muſt go, and the exactions be made de now. 


% All outlawries pronounced without proclamation awarded i N 


wer BY and returned according to the ſtatute are void. 


#4 4 4 
1 


eren The moſt ſcrupulous exactneſs is required in caſes of out- 
ll dei lawry, in the returns made by the ſheriff and 12 lire,” he. 

daa g v. Almon, 5 D. & E. 204. See alſo the X. 1dcl 

LT. r RIEN | 2 
ecke, When the exigent and proclamation are returned, the pro- writs to be 
when clamation muſt, be filed with the exigenter, and the axigent filed, 

vall i taken to the clerk-of outlawries, in C. B.; but in K. B. both  * 


4 
* 
—— 


ne el 7 be taken to the filazer. _ . „ : 
bunt The defendant being thus declared outlawed, the next ſtep 
_ . for plaintiff to take is, to obtain ſatisfaction againſt ſuch out- 


ons 0 
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cChattels, or his 


505 | | 
19 IE Chattels, and Lands. 
Ot thedifferent When outlawry is duly pronounced, and the writs of «; 
remedics of the gent and proclamation are returned by the ſheriff and re. 
WO” corded above, the plaintiff is at liberty to take out furthe; 
proceſs againſt him; and this proceſs is either general or 
ſpecial. The firſt is a writ of capiar utlagatum, by which 
only the body can be arreſted and impriſoned. The latter i 
_ a ſpecial capias utlagatum, by which his body may not only be 
impriſoned, but his goods and chattels, lands and choſes i 
action ſeized, and extended. We will confider each in their 


* 


order: . | Ye: * 


The cope utlogatum is made out by the filazer, directed to 
iff of the county where defendant is likely to be 


* * -_ 1 


per officer appointed. 13 Car. 2. ſtat. 2. c. 2. ſ. 4. 


4 W. M. « That if any perſon outlawed in the ſid court (a) (other 
© than for treaſon and felony) ſhall be taken and arreſted 


It che n be "6 id court? to 
r by the ſaid court) to take an artor 


ie | «6 ſai 


8 bor AWRY. ten xu 
2 may be by proceſs either againſt bi, perſon, ky 


(p) Of the Satisfaction againſt the Outlaw's Perſon, 


its 


Ws OUTLAWRY. © © uy || 


« ſaid outlawry ; and thereupon to diſcharge the ſaid defend- 
” er from ſuch arreſt: md in thoſe caſes, where ſpecial bail © 
«-;5 required by the ſaid court, the ſaid ſheriff ſhall and may 
« take ſecurity of the ſaid defendant by bond, with one or 
« more ſufficient ſureties, in the penalty of double the ſum If it be bailable- j 
« for which ſpecial bail is required, and by more, for his _ - A 
« appearance by attorney, in the ſaid court, ar the return | f 
| 2 ſaid wwrit; and to do and perform ſuch things as ſhall . | = 
« required by the ſaid court ; and after ſuch bond taken, to | 
« diſcharge the ſaid defendant from the ſaid arreſt” — i 
Andi by ſect. 5. it is further enacted, 4 That if any per- Ifdeſendantean = | 
« ſon outlawed as aforeſaid, and taken and arreſted upon a ii: in — Fo oY 
« capias utlagatum, ſhall not be able, within the return f 1 
« the ſaid writ, to give ſecurity as aforeſaid, in caſes where 125 
« ſpecial bail is required, ſo as he be committed to gaol for 
« default thereof, that whenſoever the ſaid priſoner ſhall 
« find ſufficient ſecurity to the ſheriff, in whoſe cuſtody he 
« ſhall be, for his appearance by attorney in the ſaid court, 
« at ſome return in the term then next following, to reverſe 

| « the ſaid outlawry, and to do and perform ſuch other thin 
ito WW © and things as ſhall be required by the ſaid court; it ſha 
be WY © and may be lawful for the ſaid ſheriff, after ſuch ſecurity 
£ « taken, to diſcharge and ſet at liberty the ſaid priſoner for 
hall WW © the ſame.” . 8 00 8 
un By the above ſtatute; when the defendant is arreſted on a 
pro- chief utlagatum, if the original action be not a bailable one, 

he is diſcharged upon the attorney giving an undertaking fox 

. his appearance; but if it be a bailable action, he muſt 
aut ut in ſpecial bail according to the form above preſcribed 
n. 6, y the ſtatute, the condition of the bond being more ſpe 
firt i cial than in common bail bonds; and the ſheriff in ſuch caſe Sheriff muſt | 

| muſt take bail, although the capiat utlagatum was not marked — bf 
Zech WY for bail, and no affidavit made of the debt. W M 5 
ther Defendant being arreſted on a capias utlagatum, the ſheriff | 
ſted took an attorney's engagement, under his. hand, to appear 
ſhall {WI for the defendant and reverſe the outlawry, without taking 
rreſt Wl ſecurity, by bond, in double the ſum for which bail was re: l} 
vired WR quired, purſuant to the act of 4 & 5 W. & M. c. 18. On If aQion above {|} 
under ſhewing cauſe, why an attachment ſhould not ifſue _— my 8 
e th tbe ſheriff for diſcharging the defendant out of his cuſtody, 
it was urged, that he neither did nor could know, that it 
bein was a Caſe requiring bail, as the capias utlagatum was not 
pe marked for bail; and that 12 Geo. 1. c. ag. required an affi- 
* davit; and that the ſum, for which bail is to be taken, is to 
been i be marked on the proceſs, &c. For the plaintiff, it was 


fn of 


W urged, that proceſs of outhowry is not within- the ſtatute 
« fa 12 ow 1. that this was by ſpecial original ; and the cauſe 
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ity 
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of action was expreſſed in the arigina / proceſs, in wich! 
er he was entitled to bail. The court — that 
his was not 2 caſe within the 12 G. 1. and thought the ſhe. 4 

+ * riff had acted improperly but, as there was an affidavit of | 

the under - ſheriff, that he had acted to the beſt of his under. MW : 
ſtanding, without any ill intention, they enlarged the rule in it 
order to give the ſheriff an opportunity to put in bail. After a 
- which'the ſheriff undertook to pay the debt and coſts. Cra. tl 
5 craft v. Gle , Burr. 4 pt. 1482. gy 4 + 2 7 be, 1 q 
One of the defendants was arreſted on a capias utlagatum; m 
Ich ſheriff admitted him to bail, and on being ruled to re. y 
ttutra the writ, returned cpi corpus. On which plaintiff ruled 7 
| the ſheriff to bring in the body. The bail came to juſtify, m 
| Whatagoodre-- Plaintiff oppoſed their juſtiſication to the original action, in. Ml ce 
turn by ſheriff. ſiſting that the / of the origina / action mult be firſt paid, T 
and that the bail muſt be put in to a new original, according th 
| to the ſtatute. 31 of Eliz. for both defendants, and not bail to in 
Bail cannot juf- the original ation, which was now ended. And the cout 
 kify ro the ori- refuſed their juſtification, and on motion the court granted WI © 
| Final aclon. an attachment againſt the ſheriff; | Philips and others v. War: 

N  - Burton and Randal, B. R. Mich. 26 Geo. 3. 

Defendant not Deſendant is not bailable if taken upon a capias utlagatun 
bailable if out- after judgment. The principle in all the caſes is, that de- | 
. 


ann fendant ſhall not be in a better condition by ſtanding out to 


; judgment. ; N 5 0 4 4 R : * 7 
„„ outlawry, than if he had been taken on the firſt proceſs. El 
% cfm. toro ne KT 


. Of obtaining Satisfadtion from the Outlaw's Chanel. Wl .. , 


Nature of ſpe- | This is done ” ſuing out a ſpecial capiar utlagatum, to be Wi © 4 
cial capias utla- -obtained at the {azer's, whereby the ſneriff is directed to in- 
banm. quire what goods and chattels, Iands and tenements, defend- Will ** b 
aAAlkläant had in his bailiwick at the time he was outlawed, and to “ A 
extend and appraiſe the ſame, and to anſwer for the value or | 
iſſues ee and alſo is commanded to take the body of il © tl 
| defendant, if he can be found, 1 | | 
Ik̃᷑, upon the ſpecial: capias. uilagatum any goods are taken, Wil * h. 
. and the defendant is not likely to put in ball to the action “ 0! 
odr does not move to ſuperſede or reverſe the curlbaury, you ma th 
get à ſatisfaction out of his goods; but if the tame do 
not amount to fomething conſiderable, ſo as to pay all ,\ 
the charges of petitioning, &c. it will not be worth white die 
— red VVV 
If the plaintiff, in ſuch caſe, thinks it worth his while to 


proceed, he muſt get the ſheriff to extend and appraiſe the 
goods by an inqueſt; which the ſheriff. will ſummon if . 
queſted, the plaintiff paying the eharges thereof, amount 
ing to about two or three guineas; and if it erat 

EY ; 9 2 5 5 Pplainti 


— 


9 
- 


4 - by +; 2 : 9 3 SS 5 3 — - 5 855 5 455 ? 1 | 
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1 it 5 1 5 NY SN 3 a 
bat WY plainti® may take out a ſulpens for witneſſes to attend and 


gire evidence upon the inquiſition. 6Ĩ:: ! 
tor The inquiſition being taken, get the capiat uilagatum re- Writ muſt be 
ler. turned with the inquißition — mult be carried, returned. 
e in W if in B. R. to the flazer, who acts as clerk of the outlawries 
ſter and if in C. B. to the clerk of the outlawries, who will tranſcribe Tranſefipt of 
ras the inquiſition, and tranſmit it into the court of Exche- inquifition, | 
4 quer (a). Which being done, apply to a clerk in the Re- | 
un: em s office for a venditioni exponas (b), by virtue of — 
te. Wl which the ſheriff will ſell the goods. And if the money Above what 
led raiſed thereby exceeds not 50/. the court of Exchequer, on amount there, 
tify, motion will order it to be paid to the plaintiff: but if it ex- ute pou 
in- Wl ceeds that ſum, the plaintiff muſt petition the lords of the 
aid, Treaſury for it, who refer. it to their alicitoy, to examine into a 


1 . 


ling the merits of the plaintiff s demand. The petition may be How ts peti- 
il to fei | 5 K 


7 


ourt 3 e 2 

"6s „ To the Right Honourable the Lords Commiſſioners of 

Far. +». © his Majeſty's Treaſury, NE ns | 
Sy „ e Thechupuble ed f AB. | = Ph Wb 
de- « Sheweth, $47 Fr. Thi: | = IE cones, 

ut to That C. D. late of being indebted to your pe- 

© © titioner in the ſum of 100/, your petitioner did, at his very - 


« great charge, in November laſt, proſecute the ſaid C. D. 
(do an outlawry ; and by virtue of a /pecial capias utlagatum, 
„( directed to the ſheriff of Middleſex, ſeveral goods of the 
o be WI © ſaid C. D. were ſeized, and found by inquiſition to be of 
o in- WM © the value of 86 “. 4s. which goods were afterwards ſold 
and. Wt © by the ſaid ſheriff, by virtue of a writ of venditiani exponas; 
1d to WI © at the ſame price and value at which they were ſo ap- 
eo WW © praiſed ; and the money thereupon raiſed ſtill remains in 
1y of Wl © tbe hands of the ſheriff of Middleſex; n. 

| % That your petitioner's ſaid debt, and the charge he 
\ken, “ has already been at in proſecuting the ſaid C. D. to 
Mon, “ outlawry, greatly exceed the ſum ſo remaining in the 
mf ſherif's hands. 35 


* - 
4 p 


vial (a) The reaſon of ſending the tranſetipt of the 1 into the Exchequer is, 
7." that that court may take charge of the effects of the king, thie outlaw being 
while diſabled from enjoying an thing he was poſſeſſed of, or otherwiſe entitled to 3 
and the inqueſt having found him poſſeſſed of effects, the Exchequet, as the 

king's court of ordinary revenue, muſt take care of them for him. © 

(b) But an eight. day rule muſt be given on the back of the tranſcript, before 
any wenditioni exponas can be made ta ſell them ; and if there are not eight days 
in term, the rule muſt be for the general ſeal after term. Theſe days are 
allowed for any one to come in and claim the goods, t. 


/// eB 


_—— OUTLAWRY. 
| ow Wherefore your petitioner bumbly prays your lordſhipy, 


"derive the money ſo levied as aforeſaid may be paid over u 
de your petitioner: 255 


% And your petitioner, 28 in n aug bound, hall my 


vt 46 ee 2 
AN. 8 ; 3 Lf 5 «A, Bo 
N enen e 10 Ps eier e 


\ 6c Whitehall, T. regſury- Chambers, Fg: *I , I i 


. The Right Honourable the Lords Commiſſioners of 
c his Majeſty” 8 Treaſury are pleaſed to refer this petition 
©. to e ſq. { Solicitor to the Treaſury, J who is 
ec to conſider the ſame; and report to their lordſhips a trie 

te ſtate of the petitioner's caſe, together with his opinion 
«what is fit to be done therein. | 
p A. B. (Lord of the Treaſury jn 


eee "After this reference, the plaintiff muſt make an affidayit 
OO before one of the barons of the Exchequer, of his debt aul 
| (=o gt againſt the defendant, and the charges he has 

een put unto; which afhdavit, with the attorney's bill, ve. 

ditioni \exponas, and return, together with a certificate of the 

proceedings on the outlawry, from one of the ſworn clerk 

of the Exchequer, muſt all be laid before the ſolicitor of the 

' Treaſury ; and if he is ſatisfied of the truth of the premiſe, 


be makes his report to their lordſhips accordingly ; and 


', thereupon a warrant goes from the Treaſury to the Attorney. 
general, tp conſent that ſo much of the money as remain 
in the ſheriff*s hands, after deducting the poundage, be paid 

to the plaintiff towards ſatisfying the debt and coſts, on his 
moving the court of Exchequer for an order for 'that pur- 

poſe. On delivering the warrant to the attorney: general, he 
gives his conſent of courſe; then, on moving the court d 
*_ Exchequer, an order is made for the ſheriff to pay the money 
over to the plaintiff, oy on Gght thereof, he will accord 
: ingly „ 
The fees and expences in all amount to about 200. 
5 The order muſt be engroſſed and put under ſeal, with: 
Subpcena · ¶ ſubpena annexed to perform it, (as in general all orders fo 
. payment of money, or where the party is ordered to perforn 
Service thereof. any act, muſt be, ) and the ſheriff or party perſonally ſ:rvel 
Remedy for therewith ; ; otherwiſe, an attachment for non. NGO 
diſobedience. thereof will not be granted. | 


bp: 3. Of obtaining Satisfaion Sow the Outlaws Lands 
Hor: inquifi- If the inqueſt upon a ſpecial capias utlagatum, find the . 
8 _ law ſeiſed or poſſeſſed of lands, the different parcelsy 3 in whole 
EET tenuſt 
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tenure, and of what annual value beyond reprizes the ſame 
amount to, muſt all be ſet forth in the inquiſition with con- 
yenient certainty. And then the proſecutor, by iſſuing writs 
of levari facias out of the Exchequer, for the ſheriff to levy 
the profits, and on the return thereof, by ſuing out writs of 
venditioni exponas for ſelling thoſe profits, and afterwards by 
petitioning to have the monies raiſed thereout paid to him in 
the manner before mentioned, may obtain a ſatisfaction for 
his debt, and coſts of the outlawry, | 5 148 
But if the proſecutor's debt amounts to a conſiderable ſum, If a freehold. 
and the outlaw: has a freehold interęſt (a) in the lands, and does 5 
not come in and reverſe the outlawry, and there is no in- 

cumbrance prior to the inquiſition on thoſe lands, then the 
proſecutor may obtain a /ea/e of thoſe lands out of the El- 

chequer, or a grant thereof under the privy ſeal. To obtain How to get 
a leaſe, it will coſt the proſecutor 25 J. or upwards; but ſuch beaſe thereof. 


leaſe being cheaper than a grant under the privy ſeal, it has a 
preference to the other method of proceeding. N 
If the proſecutor would have a /eaſe of the lands found by Petition. 
the inqueſt, he may obtain ſuch leaſe by applying to the 
lords of the Treaſury, ſtating (in the nature of a petition) 
the amount of his debt, the proceeding to outlawry, and the 
ſubſtance of the inquiſition on the capras utlagatum. | 
On preſenting this petition, the ſecretary will make.out a Proceeding 
warrant for a particular to the remembrancer of the Exchequerz thereon. 
whereupon the deputy remembrancer will certify a particular of 
the parcels of land, and value thereof, found by the inqueſt. 
This particular, being ſigned by the deputy remembrancer, 
muſt be carried back to the ſecretary of the Treaſury, who 
will thereupon grant a warrant for a leaſe, which is made out 
at the Pipe- Mice of the court of Exchequer. | | 


) 


of the lands will not attorn tenants to the leſſee, and pay tained, how ts 


| their rents to him voluntarily, he may ſue out writs of /evar; Poe 
facias from time to time, to levy the ſame as they become 


due ; and when returned, the court of Exchequer, on mo- 

tion and production of the leaſe, will order the ſums levied, 
whether ſmall or great, to be paid over to the proſecutor, or _ 
leflee, without any further application to the Treaſury. Wu 


Under a, leaſe or levari, the party may take the iſſues (b) What 1 he 


and prefits of the lands to the value extended, but neither levi 


(a) A freebold intereſt, becauſe a chattel real, as a term for years, may be (old 
by a wenditioni exponas, but a freebeld cannot; for an outlaw in civil caſes does 
not ſorfeit his freehold lands, but only the profits thereof during his outlawry. 
(b) What ſhall be accounted iſſues, vide the ſtatute Weſtm. 2. c. 39. 

. And let the ſheriff know that rents, corn in the grange, and all moveables, 
* (except horſe, harneſs, and houſehold ſtuff,) be - contained within the 
2 ans of ſug”. Ys 1 


291 


When the proſecutor has obtained a leaſe, if the tenants When leaſe ob« ' 


% 


9 2 


At what time 
for feiture of 
lands by out- 


gers on land 
may be taken; 


' -" ho 


the king, nor hit Yeffee, can plough the land, nor cut the 
bod of underwood upon it, : 1 
As to ifſues, the cafe of Britin and Coley Salk, 395. II. 
* 30f. and Com. 5 1. is worthy of notice: i 
n a Pvari 8 to levy the yearly value of 55 J. fouty 
by the inquiſitivn upon an ov/azo#y, on à judgment in debt, Bl 
the ſheriff took the beaſts of a ſtranger levant ant rouchant 
en the land. Treſpaſs being brought, the ſheriff juftifis 
under the /evari, The court held, 1ſt, That by bire out. 
lawry the patty immediately forfeits his perſonal goods, and | 
they are veſted in the king; but he does not forfeit the pro. N 
fits of his lands, nor chattels real, till inquiſition E 55 
And therefore that an alienation after outlawry, and before ot 
Inquiſition, is good to bar the ws of the petnancy Ha if - 
he makes a febFment after Inquiſition, the feoffee has the BF © 


_ Gilile of kran eſtate, but the king ſhall have the profits. zdly, That the Wl ** 
ſheriff may well take the cattle of a ſtranger levant and WI © 
couchant, for they are the iſſues of the land, and the lum Wl 


I's debtor ; and if the law were otherwiſe, he might defea “ 
the king of all by a ſting the land; and there is better req. 6 
ſon for their being liable in this cafe than for a rent - chargt, 


which is againſt common right, and by grant of the rena WI * 
dor commoners, zdly, 'Ttilt if there be a commoner or another tenant in con. F 
dom mon with the defendant, his beaſts may be taken on th WI © 
lands, unlefs the title of the commoner, or tenant in com. FF 
mon, be found by the inquiſitionz and ſo it is, of a leak i © 
for years prior to the outlawry, for they are bound by the I © 
Inquiſition 3 and ſo is their title, till they avoid it by a mm o 
To whom it rant de droit brought in the Exchequer, Athly, If iffues be P 
re forfeited by a juror, and returned upon him, his feoffee . 
liable, nay, he in reverſſon is liable, if the juror was on WI © 
tenant for life; for this being a ſervice for the public, th 
inhetitance itfelf is made debtor, and charged to anſwer it: ws 
- - otherwiſe, of the iffues forfeited and returned upon an o. © 
lawry. The defendant, or his heirs, feoffee, or aſſigns, at 1 
liable, as claiming under the ſame eſtate which is charge, 
with this debt, but it ſhall not charge him in revetſion u,. 
remainder; for the forfeiture ariſes from a particular dea, 
of the tenant, and not from a charge on the inheritance, by 
Plaintiff mult The ſheriff under a /evari, or proſecutor by virtue of! * 
| — _—_ 2 13 leaſe, muſt not take more than the value exttnded by the f. ” 
woken wa queſt z but if the value is greater than found, a writ of MM © 
nqueſt. 3 . 7 
SS lius inquirendum may go to find the full value; and ſuchi | 
| writ may alſo go, if the inquiſition is defective, and does nd by 
3 the outlaw's title, or the parcels of the lands ſuf 2 

ciently. 55 ee 
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« To the Right Honourable the Lords Cammiſſianers of his | 


« Majeſty's Treaſury. 


| « The humble Petition of A. B. gent, ſurviying executor of 


u the laſt will and teſtament of C. D. merchant, deceaſed, | 
Rm | 
That E. F. of in the * of  efquire, 


— 


* 


Form of peti- 
tion for Tias 


« heing indebted to your petitiover's teſtatgr in bis lifetime, 


% by bond, in the penal ſum, of one thouſand pounds of 


« lawful money of Great Britain, conditioned for the pay- 
« ment of five hundred pounds, with lawful intereſt for t 
« ſame, from the twenty-firſt day of May, which was in the 


« year of our Lord one thouſand ſeven hundred and ſeventy- 


« eight z your etitioner, as executor of the laſt will and teſta- 
« ment of the ſaid C. D. deceaſed, did, at very great coſts and 
« charges, in the month of October, which was in the year of 
« gur woo one thouſand ſeven hundred and eighty, in due 


* 


« manner, proſecute the ſaid E. F. to outlawry; and hy virtue 


of a certain writ of ſpecial cabias utlagatum, iſſued you 
« the return of the writ of 7 facias, againſt the ſaid E. F. 
« ditected to the then ſheriff of O. P. eſquire, then ſhe- 


« riff of the ſaid county of did return. to the ſaid writ of 


« ſpecial capias utlagatum, to him directed, an inquiſition 
« taken at the dwelling-houſe of J. 5. called or known by 
« the ſign of the White Lion in in the faid 73 on 
« the ſecohd day of January, in the year of our Lord one 


u thouſand ſeven hundred and eighty-one ; by which it was 


« found, amongſt other things, that the ſaid E. F. the out- 


br law, on the ſaid twent «third day of October, in the year 


« of our Lord one thouſand ſeven hundred and eighty, on 
„ which day he was outlawed at the ſuit of yaur petitioner, 
©« ag ſurviving executor of the laſt will and teſtament of the 


« ſaid C. D. deceaſed, wor fried far the term of his natural life, 


10 of and in all and fingular the meſſug er, tengments, and heredita= 
« ments, with the appurtenances ereinafter particularly mention- 


«Ke ed and expre d, being itt the whole of the clear early value of 


« % hundred pounds of lawful money of Great Dritain, beyond 


& all reprizes ; that is to ſay, of and in a capital meſſuage ar 
et manſion-houſe, with the appurtenances, called and three 
tt ther meſſuages or dwelling-houſer, with the appurtenances 
& thereunto adjoining, commonly called or known by the ſereral 
« nam of and alſo of 511 water corn griſt mill, avith 
« the appurtenances, called and alſo of and in two hun- 
« dred acres of arabley meadow and paſture land, or thereabouts 
COS | 3 uit 
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melius inqui - 
renduni. 


e oY maje 1 
4c more fully and at large appear. And your petitioner fur. 
eie ther ſheweth unto your lordſhips, that the ſaid outlawry 


© OUTLAWRY. ch. Xvi. b 
4 with the appurtenances ; all which ſaid premiſes, were. ſituate 


& ffanding, lying, and being in the pariſh of in the ſaid 


cc county; and were in the tenure, poſſeſſion, or occupation of , 


» 


« and that the ſaid E. F. was, on the ſaid twenty-third day if 
£ 


% October, ſeiſed of or entitled unto, in fee-ſumple, a free fiſh 
; 7 1 | 


c of and through a certain river called in t, 


„ in the ſaid county; and that the ſame was of the car 
 & yearly value of fix pounds, beyond all reprizes, and was thi 
b ſet to for that rent, as tenant thereof to the ſaid E. h. 
« And that the ſaid outlaw was not found in the bailiwick 
. of the ſaid ſheriff, as by the return of the ſaid writ of 


te ey capias 2 now remaining of record in his 
y's court of Exchequer, amongſt other things, may 


« ſtill remains in full force and effect, not vacated, ſuper- 
et ſeded, reverſed, or annulled; and that your petitioner 
« ſaid debt and intereſt; together with the coſts and charges 
% which he has already neceſſarily been put unto, in proſe. 


c cuting the ſaid E. F. to outlawry, amount to a large ſum 


„ of money; that is to ſay, to the ſum of and up- 
'« wards. By reaſon whereof, your petitioner hath been, 


4 and is wholl oe and hindered from adminiſtering 
t 


« the effects of the ſaid C. D. the teſtator, and fulfilling the 


44 duty and truſt repoſed in him, as the ſurviving executor of 
0 the ſaid C. D. deceaſed. Wherefore your petitioner 
„ humbly prays your lordſhips favour and interpoſition, that 
4 by and with the conſent of his majeſty's attorney-genera, 


«& in this behalf obtained, a leaſe may be made to your peti- 
<« tioner, by and from his majeſty's court of Exchequer, 
« whereby your petitioner may be enabled to levy, take, 


6“ collect, and receive the iſſues and profits of the ſaid out- 


«© law's lands, tenements, and free fiſhery, ſo found by the 


« ſaid inquiſition, to the value thereof, reſpectively appraiſed 
„ and extended, till ſuch time as ſufficient thereout ſhall be 


“ made, collected, and levied, to ſatisfy your petitioner's 
« faid debt, intereſt, coſts, and charges; or until ſuch time 


“ as the faid E. F. ſhall cauſe the ſaid outlawry, ſo had in 
% due form of law againſt him, to be reverſed or annulled, 


* And your petitioner, as in duty bound, ſhall. ever 


| de pray,“ &c. 
Of the writ of 


If the inqueſt ſhould undervalue the land, or if all the 


_ outlaws lands or effects ſhould not be diſcovered at the time 


of taking the inquiſition, or if there ſhould be any defett 
in the return, a writ of melius inguirendum may go from 
the Exchequer; on which the ſheriff muſt ſummon an; 


other inqueſt, and inquire more particylarly, and _ 


N 


| E. Of the Appearance of Defendant upon the Exi- ( E) 


(D)8ec-IV:] OUTLAWRY., VT— 


the inquiſition, which he ſhall thereupon take, to the 
arons. 5 | a „ 2 1 
4 what has been ſaid, it is to he obſerved, that in a General expla- 
civil caſe an outlaw does not forfeit any lands, of which he nation of eifect 
has an eſtate of freehold ; nor any thing of which the intereſt — — of 5 
was not vefted in him, nor the things which he has in auter „ 
drait as executor, adminiſtrator, or truſtee, nor (as it ſeems) - 5 

any choſe in action not a ſpecialty. For of frechold lands he 

only forfeits the profits: ſo that the king or his grantee, 
leſſee, or party who obtains a cizſtodiam, can only take the 

rent, corn, graſs, or the like, which are profits; but cannot 

ſeize or plough the land, or demiſe it, nor cut the wood or 
underwood. In fine, as above obſerved, by an outlawry in 

a Civil caſe, perſonal chattels may be ſaid to be veſted in the 
king by the outlarwry ; chattels real as a term for years, and 

the truſt of a term and the profits of freehold lands (which 

he may take by /evari 45 not till the inguiſition has found 
them. And in all theſe the king may be faid to have a 
right, and the party who proſecuted the outlawry an — e 
in that right for recovery of his debt, which the king ought 

to ſatisfy; but which is ſo entirely in the breaſt of the crown 
or its officers, that ſuch ſatisfaction is to be regarded rather 

ag a matter de gratid than de jure. And both this intereſt of 

the party and this right of the king are liable to be diveſted 
whenever the outlaw will come forth, reverſe the outlawry, 
and ſubmit himſelf to the laws of his country. Although 
ſenb. contra 5 Mod. 61, 2 H. 7. Imp. K. B. 519. 5 


ns 


gent, or after Outlawry ; and the Reverſal thereof 
by Motion, or Writ of Error, „ 


We have hitherto conſidered the proceedings in outlawry 
on the part of the plaintiff, upon the ſuppoſition, that the 
defendant does not appear, nor ſet aſide or reverſe the out- 
lawry, by motion or writ of error; but, as in civil caſes, out- 
lawry is conſidered merely as a civil proceſs, the defendant 
may, at any time, come into court, by putting the plaintiff 
in the ſame condition as he otherwiſe would have been, and ſo 
get rid of the outlawry. ff CES; N 

He may, therefore, come in either, iſt, upon the exigent, 
and ſyperſede that writ before the outlawry is completed; or, 
2dly, he may appear gratis, or voluntarily upon the outlawry, 
and ſet it aſide upon motion; or, 3dly, he may reverſe the 
outlawry by writ of error, —We will conſider each mode of 
proceeding in order, CUTE: 2 eb | 
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delivered. 


- 


„ lawry. | 
If the defendant has notice that a &Igeat, is iffud Git 


Daty; which /uper/edeas 5 be carried to the ſheriff fot his 
b | 


0 + pu { 


When to be 


riff before. the return of the 1 Barnes, 319. 
the defendant mult pay the 


coming a priſoner in the Fleet, and plaintiff left to charge 
him in execution. Speed v. Barber, Barney, 321, $0, 
Heel v. Hewfon, Bar. 321, | e 


** 


How to enter Appearance; or put in Bail. | 


How to proceed Jf no bail required, and common appearance is entered with fil air, 


if no bail re- and a memorandum of warrant 4 attorney left with him, he will ging 


— quired. P certificate, and a judge at chambers avill make un order tb ye vert 


— 1 


the outlawry. h 


bail be required, it tuft be put in and Prout by thus day 
2 


How to proceed if fo , 
ut in at junge 


If bail required. notice exclnftve being firſt given; or the Bail Hay | 
C)bambert, and the above notice given of their juftifying. Filaxer at- 


tends duiib his book, and they juftify, at the time aud place appointed, 


as in common caſes ; then ſerve rule for the allowance, and get ſuper- 
ſedeas from filazer. 37 ed pe er is 
. You'may move the court immediately, at the time of juſtification, for 


ontlawry t9.be reverſed, or afterwards, upon affidavit that bail habt 
 Jaftifud, Ii is always on payment of egi. 11 


46) Fotherly, if the defendant fupetfeded the exigent 5er otitlavry pro- 


1S 
7 


fequiring ball; but now tlie practice is as aboye ſtated. 


| our AWR Fo Ch. XVI. (H. 3 
(E. 0) of ſupeiſeding the Exigent before Out. | 


The ſuper/edeas to an exigent muſt * deliyered to the ſhe. 


nounced, no bail was required, although the original, debt was 'of an amount 


c. c) of 


ö 


du tht difindant is thereupon reſtored in ſtatu quo prius. 


: A. N See. IV.  _OVUTLAWRY. 7 _ 97 


and reverſing it by Motion. 925 

A wxit of error to reverſe an outlawry in any evil cafe, is Ontlawry fel. 
not often heard of now, us the party is allowed to come in n 
anf reverſe by motion, and either ſatisfies the debt and as it may be 
coſts, or juſtifies bail to appear to a new original; or, if done by motion. 
ſpecial bail is not required, enters a common appearance: 

in which caſe the outlawry is feyerſed of courſe before a 

judge, or in court, by confefſion of ſome trifling error in the 

proceedings 5 as, the omiſſion of any letter, irtegularity in 

any of the proceſs, want of proper addition, want of pro- 
clamation, want of filing the writ of proclamation, of, in 
ſhort, any trifling matter Whatever; which, in ſuch caſes, is 

uſually confeffed by the plaintiff, For, as the intent of pro- 

cteding to outlawty is anſwered, either by the payment of 

the debt and coſts, or by having good bail put in to ſtand 

the event bf the action, any objection to the reverſal of the 

outlhawry would be idle and hugatory. e 


E. 5) Of the Defendant's coming in after Outlavty, (E. 4) 


In ortler to revetſe an butianury, without an attual writ of error, How to proceed 
the defendant's attorney (having entered an appt:irance ) gets u topy of without writ of- 
an exigent, on which is uſually marked the error; which being pointed error if nothing 
but to the ſecondary or prothonotary, and then ſhewn to one uf the OY ___ 
Judges, if in court, or to a judge at chambers, a cartificate is made "ns Tag _ 
thereof, if in court, or an order, if before a judge, to the clerk of tbe 
pitlaturies of the ſaid revirſal. —On fight of which order or certifi= 


cue, the clert of the vutlaririts marks the outlawry book, diſcharged ; 


am then the reverſal is drawn up in paper, and entered upon the voll, 


This is the uſual way where a perſon is outlawed, and How if execu- 
neither his body, goods, or lands ſeized upon the capias u- tion had been 
logatum. But if his body, goods, or lands be ſeized, then ger _—_ 
his attorney mult go to the clerk of the errors; and on putting Om 
in ecial bail, if requiſite, he will make out a ſuper/edens te 
diſcharge the per ſon or his effects, if taken, or if not taken, 
then for the ſheriff to forbear. t if a man be outlawed 
after judgment, a reverſal in the manner before mentioned 
will not be allowed; for an outlawry after judgment cannot 
be reverſed till the plaintiff hath aeknowledged ſatisfaction 
on record, or the defendant hath paid the money into 
court, _ | 1 4 5 

But the defendant muſt always pay coſts on the reverſal, gut defendant 


unleſs the plaintiff has been intentionally irregular and op- muſt pay coſts. 


preſſive, or clandeſtine in his proceedings. 


In C. B. it was moved, that the plaintiff might reverſe an unless plaintir 


dutlawry at his own charge, upon affidavit that the defendant has been groſsly.. 
AS | ä : | | 5 irregular, 


* , 
- ' 
7 
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was actually in the Fleet, in execution for the plaintiff in 
another ſuit, and that he knew it; and it was granted, be. 
cauſe the plaintiff ſhould have brought him to the bar by 
habeas corpus, and there have charged him with a new de. 


claration. Adlame v. Colebatch, Salk. 495. 


_ Motion that plaintiff might reverſe an outlawry at his own 


expence, the defendant being in parts beyond the ſeas at the 


time he was outlawed, Per cur. The defendant may take 


How agg 
ſuperſede as 

| ns. png 
VvVered to ſheriff. 


/ f 5 
W 


| Defendant may 
enter appear- 
ance by attor- 


Stat W. 
. & = 
1 Me $ 


Carth. 7. Skin. 16. Salk. 496. 


advantage of this by writ of error; but it is no matter of ir. 
regularity. Blunt v. Beale, Barnes, 320. Bid. 319. 
The plaintiff having commenced a proceeding to outlawry 
againſt defendant, he gave notice to 0 plaintiff that he had 
appeared, and obtained a /uper/edeas to the exigent. Plaintiff 
ſearched at the Compter ſon the outlawry was in London), 
and no ſuperſedeat being a 5 
turned outlawed, who moved to ſet aſide the outlawry. On 
ſnewing cauſe, defendant alleged, that he had entered an 
appearance with the exigenter ; but that appeared to be un- 
neceſſary, and a novel impoſition by the exigenter. The. 
court held, that the ſuperſedeas is in itſelf an appearance, if 
delivered to the ſheriff before the return of the exigent ; but 


that not having been done, the defendant is regularly out- 
Jawed; and the rule to ſhew cauſe, why it ſhould not be re- 


verſed at the plaintiff's expence, was diſcharged. Barnes, 


319. Peach v. Wadland. © 
It was the practice in the Common Pleas, before the ſtat. 


4 & 5 W. & M. c. 18. to allow a defendant, upon appearance 
by attorney, to reverſe the out/awry, and not to require an ap- 
pearance in perſon. But in the King's Bench, no one in any 
caſe, civil or criminal, could reverſe an outlawry, without an 


appearance in perſon, till that ſtatute, unleſs where, ex ſpeci- 
alia gratia upon a reaſon aſſigned to the court, they indulged | 
him to appear by attorney, as in fickneſs, &c. Cro. Jac, 


462. ; but then the entry was, that he came in. perſon, 
Quad venit in propria perſona,” the law being clear, that 
upon an outlawry he ought to appear in perſon. Vide 

But to remedy the in- 


convenience and expence attending an appearance in perſon, 


that ſtatute enacts, * That no perſon who is or ſhall be out- 


„ lawed in the ſaid court, for any cauſe, matter, or thing 


© whatſoever, (treaſon and felony only excepted,) ſhall be 
e compelled to come in perſon into, or appear in perſon in 


te the ſaid court to reverſe ſuch outlawry, but ſhall or may 
ec appear by attorney, and reverſe the ſame without bail, in any 


I caſes, except where ſpecial bail ſhall be ordered by the ſaid 


, court. 


lowed there, defendant was re- 


—_— . IE ee . ¼—6—rpðo . ˙—̃:½ 3 an 


5 Outlawry 
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Outlawry had againſt a bankrupt reverſed on motion. In what cafes 
e 2 rom. 50. ar 
' Rule to ſhew'cauſe, why outlawry ſhould not be reverſed not 1 bankrupt= 


at plaintiff's expence, It appeared that two writs had been cy. 
ſued out, and defendant could not be arreſted. _ He lived on Abſconding of | 
the confines of Surry and Kent; and when the Surry bailiff e 
came to arreſt him, he jumped over an Hedge i into Kent, 2 
and put the bailiff to defiance, © Per cur. Though the de- 
fendant is ſworn to appear publicly, yet it is plain he kept 
out of the way to prevent being arreſted. Rule diſcharged. 
But, by conſent, the debt and coſts to be paid out of the 
money in the ſheriff's hands; and the overplus paid to the | 
defendant. Holman v. Brafier, Barnes, 320. 

Rule to ſhew cauſe, why outlawry ſhould not be reverſed 
at the plaintiff's expence. Objected, on the part of the de- 
ſendant, that he was a public viſible man, and that the 

plaintiff had not endeavoured to arreſt him. That the capias, 


alias, and pluries, were all ſued out at the ſame time. That 


no affidavit of the debt was indorſed on the writs (though 
bailable), purſuant to the ſtatute to prevent vexatious arreſts, 
That no 05 was on the writs, as required by the ſtatute. 
The affidavits, as to the defendant's viſibility, were fully an⸗ 5 
ſwered, and his total abſconding proved. And the court in which cafe 
held, that in caſe of a total abſconding, no endeavours to no endeavour to 
arreſt are neceſſary. That ſuing out the capiat, aliat, and e OR 
pluries together, was regular, and warranted by conſtant 
practice. That on proceſs to outlawry, no affidavit for bail | 
is required by the ſtatute, or the courſe of the court, nor 
is a date to ſuch proceſs uſual. Rule diſcharged without 


' coſts, Farmworth v. Smith, Barnes, 322. Dale v. Robin 151 
| fon, Ibid. 


So where the party is beyond fea, at the time of the com- Defendentbeing 
mencement of the outlawry, if it appears that it is with a N . 
view of abſconding and de eleating his creditors, court will | 


not reverſe the outlawry on motion. Aſhly v. Stochwelh, 5 


Bar. 324. Barclay v. Green, Bat: 325. 
But if defendant is abroad bond fide upon buſineſs, or the 
like ; and, in other reſpects, is a public viſible man, plaintiff 


. cannot commence proceſs of outlawry againſt him. Reilly | 


v. O Conner, Bar. 325. 
But if defendant goes beyond ſea, after the teſte of an exi- Ho it he goes 


exigent, 


gent; he may be regularly outlawed, 4 Roll. Abr. 1 eden 


Bar. 321. Speed v. Barber. 
Where a feme ſole has been waived, and afterwards mar 

ries, court will not ſet aſide outlawry upon the huſband en- 

tering a common appearance for himſelf and wife, the ma 


fiage 8 after the exigent, | Wiite v, Dr "oO . 


— * ; 
< * 


What affidavit On motion to reverſe. an outlawry, the defendant, and 


3 


nec flag of de- three others, ſwore that he was always viſible; but the court 


ne. refuſed, and required poſitive affidavit, that he might have 


T2. 


been ſerved with procefss. „„ 
II no proclama- If no proclamation was made according to ſtatute, or if 
dom, or return the return of the proclamation be inſufficient, it may be 2 
b —_ dee ground for reverling the outlawry ; but more properly hy 
© writ of error than motion. Dale v. Rabinſon, Bar. 322. 
Wiat v. Parker, Bar. 323. | HY | 


ment and ca. /a.), returnable the firſt return of Michaelmag, 
whereupon defendant was returned outlawed 16th of Jul 


Of the death of e, It appeared, that the plaintiff died 6th of Au- 
plaintiff, and guſt, and th 


— Fa tendant on the 21ſt of Auguſt, preceding the return of the 


terwar 
| ceedings ſhould not be ſtayed, which rule was diſcharged; 


the court eng of opinion, that the writ and return muſt be 


+ Hlled, notwithſtanding the plaintiff's death after the out- 
5 +. lawry: before an actual aſſignment by commiſſioners of 

Fas bankruptcy, the crown is not bound, though there is a grezt 
5 difference between an extent in aid pro rege, and an outlawry 
for a private perſon's debt. Here is no foundation to tie up 
the plaintiff's hands; the plaintiff (meaning the repreſenta- 
PEN tive of the original plaintiff) may proceed if ſo adviſed, 

French v. Mauby, Barnes, 323. | 5 . 5 


| G. 0 (E. 7 Of Reverſing the Outlawry by Writ ol 


= | : Error 3 4 | | 
In what Caſes The courts, inſtead of driving the party to his wit error 


esel. ts reverſe an outlawry had againſt him, will moſtly, as ap- 


pears from the foregoing caſes, relieve him on motion, 


*% 


where the proceedings have been irregular; but in doing 


tis, the court always require, that the defendant pay the 

laintiff his coſts up to the exigent, unleſs where the plaintif 

as proceeded intentionally irregular, and with à view to 

= oppreſs. But where the defendant is driven to his grit of 
error to reverſe the outlawry, either upon coming in upon 

4 the exigent, &c. gratis, or brought in upon the capias utla- 


gatum, he muſt, in all caſes, pay the plaintiff his coſts to 
the out/awry; and, where Special bail is required, he mult put 


In bail, either before error can be braught to reverſe the aut- 
| __ Jawry, or elſe upon the reverſal. . L 4 
Of bail requir- By the 31 Eliz. c. 3. ſ. 3. it is enacted, . That before 
ed, and he con- br 3 | 8• 4 3 ; ed, 
dition of their OY : | 
 recognizancs. ** lawry be had, by plea or otherwiſe, through or by want of 
W 4 # | . a 1 1 CAE 7 


8 any 
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A writ of allecatur on the exigent had iſſued (after judg. 


at a commiſſion of bankrupt iſſued againſt de. 


exigent, Defendant obtained a rule to ſhe w cauſe why pro- 


Wo 


ce any allowance of any writ of-error, or reverſing any out- 


„; ð᷑ i eo MN oa 


1. 101 8 to be had or Ae according to hi 
- Torn of this ſtature, the- defendant and defendants in the ori- 


action fhall put in bail, not only to appear and anfeoer to 
00 « the plaintiff in the former fait; in a neu action to be commenced 


2 his a ore the end of mw" terms next after allowing 


« the writ -of e or otherwiſe avoiding of the ſaid out- | 


« lawry:” 


2 the rauſe mentioned in the firft ation, but 
eee b, if the plaintiff ſhall bogin 55 


This ſtatute #quires zal! to be put in before the allow- Stat. ny 


ance of error, only where the error is for want of proclama- bn 


Hons. 


is ſufficient-if vai is put in before the reverſal of the out- 


awry by the writ of error, if the original cauſe of action 155 
required ban. 1 705 


But for any other cauſe hive * want of areclatnatiohs, it Cons 15 


As where error was brought to reverſe an ontlowry-in Of the time of 


bail was put in before the SWINE of the writ of error, 


| according to the 31 Eliz. c. 3. Per cur. — This is no plea, 
lor it is well enough, if bail be put in at any time before _ 


the reverſal. The error was the want of 15 een 
Wilbraham v. Doayley, Ld. Raym. 605. 7 


80 where, pentſing error to reverſe an outlawey: on e a 


5 oceſs, the defendant in error moved to quaſh the grit, 
auſe no bail was given. Sei per cur. That is never done 
till the outlawry is reverſed; and then we take bail to appear 
to an original, to. be brought within two terms. Duclett v. 
Martin, Str. 971. 


The defendant was outlawed 3 in/a perſonal aftion, wighout | 


any aſſidavit of the plaintiff 's demand: and having brought 
error, he aſſigned his being beyond ſea at the time of the 
outlawry-z for which the court made no difficulty to reuerſe 
it: but the queſtion was, upon what terms they ſhould do 
it, the plaintiff inſiſting on ſpecial bail, and having now made 
à proper affidavit z and the defendant inſiſting to file com- 


Cheſter; to which the defendant in error pleaded, that no R 


mon bail only. — The court, upon conſidering of the 4 & 5 How far court 
W. & M. c. 18. ſ. 3. which empowers the outlaw: to appear may exerciſe 


by attorney (as he did here), and ſays, it ſhall be reverſed 1 
without bail in all caſes but „ where ſpecial bail ſhall be 


ordered by the court,“ declared, they were of opinion, 
they had a diſcretionary power to require it or not; and that 
the want of an affidavit before was no objection, becauſe 


that is only requiſite to warrant an arreſt: and here was 
one in time for the new action that muſt be brought. And 


though the 31 Eliz, c. 3. ſ. 3. is the only act that requires 


bail, it is not to be inferred from thence, that i in other caſes 
| 7 h it | 
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it ought not to be inſiſted on; for that act makes a new 
error, and the bail upon it is — to pay the condemn. 
= r Sarocold v. Hampſon, Str. 1178. 1 Will. * 
} Da 400. | ; A 4 Boy 8 
| | Recognizance The recognizance therefore, upon the capine ut 
ofa EPR ſhould be —— taken by the Flaner's clerk 99 arg 
1 wot to fender. 31 Eliz. to pay the condemnation- money. If it be taken in 
| | the uſual way to render it will be bad, nor can the bail req 
der in ſuch caſe. Borwick v. Parking, Eaſt. T. 31 Geo, 4, 
5 Philips v. Warburton, Mich, T. 1785. Imp. K. . 520, 
If two defendl- Two perſons were outlawed in a joint action againſt them, 
| — out and one moved, that, on filing common bail, ſhe might have 
4 error to be liberty to reverſe the outlawry. Sed per cur. — The writ of 
Wy  broughtin error, to reverſe the outlawry, muſt be brought in the name 
| | kameofboth of both the parties that are outlawed 3 and, if one only ap 
| | | pears, the other may be ſummoned and ſeyored, and then {Wi 
| + + © », Outlawry may be reverſed for the benefit of the party 
appearing only. Symmons v. Bingoe and Cooke, B. N. 
| Salk. 496. . e 
| How to obtain "When a defendant, to reverſe an ontlawry, is obliged to 
dect ihe pro- ſue out an Fuel writ of error, he mult apply to the proper 
_ eur/itor for the Writ ; who, on a * given him, will make 
out the writ, which is to this effect: „ 
Formof vrt. e England, to wit. George the Third, by the grace of 
% God, &c. 'To our juſtices ned to hold pleas ove our. 
4 fel greeting. Becauſe in the record and proceeding, and 
alſo inn the pronouncing the outlawry againſt C. D. late of 
4 London, merchant, in a plea of treſpaſt on the caſe, wheteon 
4 he is outlawed in London, pronounced before us returned, 
t as it is ſaid, a manifeſt error hath happened, to the great 
« damage of him the ſaid C. as by his complaint we have 
« underſtood. We, being willing the error, if any hath 
been, ſhould be duly corrected, and full and ſpeedy juſtice 
. done to the ſaid C. in this behalf, command you, that if 
. the outlawry aforeſaid is returned before us, as it is ſaid, 
then, the record and proceedings aforeſaid being inſpeQ- 
ed, you further cauſe to be done therein, for the error and 
« yacating of the outlawry aforeſaid, what of right, and ac- 
& cording to the law and cuſtom of England, ſhall be meet 
S be done. | 2 85 Hat 
Witness ourſelf at Weſtminſter, this day df 
955 e in the thirty-(ixth year of our reign,” 
When the writ of error is duly made out and ſealed, the. 
_ defendant muſt get it allowed by the court, on which allow- 
ance the allocatur is ſubſcribed, - 10 e 1 
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Upon appearing and ſuperſeding the exigent, the plaintiff Within what 


* 


G. „ See. W. OUTLAWRY. 


o If the error is in the exigent, or return, or allocatur, or in 


the writ of proclamation or return thereto, (having firſt put in 
bail according to the ftatute,) or in any of the proceedings, 
defendant gets a copy thereof, and ſpreads the while 

and aſſigns the errors in this manner: 


« Afterwards, to wit, on next after 


o - N 


record, 


8 L. *- 
6 303 ; 
* 2 


| 


Farm of am- 


« in this ſame term, before the lord the king, at Weſtmig- ment of error.” 


« (ter, comes the ſaid C. D. b is attorney 
6 and immediately ſays, that 18 the pronouncing of the 


« gutlawry aforeſaid, there is manifeſt error in this, to wit, 
« that the return of the ſaid writ of 2xigi faciar, and alſo the 


« (aid writ of allocatur, are inſufficient, invalid, and void in 
« law ; therefore in that there is manifeſt error: there is 
« error alſo in this, that no judgment of outlawry, upon the 
« writ of allocatur aforeſaid, is returned e in this 


<4 there is manifeſt error (and ſo on, aſſigning the error or 
« errors, as they happen to be). And the ſaid C. D. prays 
« the writ of our lord the king, to warn the ſaid A. B. to be 


« before our lord the king, to hear the record and proceed- | 


« ings aforeſaid. And it is granted to him,“ &c. 


9 


If the plaintiff does not appear and confeſs the errors, the 


defendant muſt ſue out a /cire facias ad audiendum errores, & c. 
and upon two nihilt returned, the court will reverſe the out- 


lawry of courſe z but if the plaintiff comes in voluntarily, or 


upon a /cire feci, and does not confeſs the errors aſſigned, 


but joins in error, the defendant muſt make up error books, 
and proceed to argument and judgment, as in other caſes of 


error: for which, ſee pa, ch. xx. title Error. 


(F) Of declaring after the Outlawry | reverſed or 
. ſuperſeded: * ' + Wes 


(F) 


4 


pon the reverſal or fuperſeding of the outlawry, 1 8 _ 


defendant does not pay the plaintiff his debt and coſts, the 
plaintiff muſt proceed to declare, the defendant having, upon 
reverſing or 883 the outlawry, put in ſpecial or common 

e required, to appear to a new original. 


ter 
Or 


713 


muſt declare within fix or eight days after, otherwiſe the — rg 


defendant may give him a rule to declare; and if no declara- deas or exigent. - 


tion comes in within the limited time, the defendant may 


nonſuit the plaintiff, and have his coſts taxed, Compl. 


Soll. C. B. 84. 


So, if the defendant appear by Apen fbr, and will not f 


take a declaration, the plaintiff may have judgment againſt 


1 


But 


1 
1 


ovTLawny. Ih. a.m 


| jd Wichin what dd en 3 the ſame out!; 
f 4 | time after re- | 6 be reverſed, the plaintiff has till the end of the ſecondt term 


|  perfitofoit- after reverſing the ſame, and notice thereof given, to declat 
* in. But if he does not proceed within two terms next after 


coſts to be taxed. Reg. Tr. 33 Car. 2. C. B. 


Wl | A notice of reverſing the. outlawry, the defendant ſhall Have his 
| t ot 3 Ihe declaration, after reverſal, or ſuperſeding of the « u. 


1 2; eg lawry, has no need to be laid in the ſame county in which 
=_ . the former original was made. So held on demurrer 
. 3 Lev. 245. I hitwick v. Houenden. Where the origing 
f 3 and gutlawry were in London, and on the reyerſal of the 
VS |. -outlagry, the intiff declared in Suſſcx: on which j it was 


i 5 inſiſted, that t e original being laid i in London, the plaintif 
| Could not declare in the action in arge ee though 
| > lh the cauſe of action was tr ee But the prothonetaris 
Wil -  ecertifying, that the courſe of the court was, that although 
| the original be laid in London, for 5 the autlayy, 


3 yet when the defendant comes in, the pl 878 intiff may declare ‚ 

Ag ae him in any other county, be de the action local or tray- M® 
3 tory; and the ſtat. 21 Jac. 1. c. 16. 44. giving, the plaintif 

| 8 a power to commence a new action or ſuit within I 

E bs | a year aſter the outlawry reverſed ; the plaintiff may do it in o 
d as this caſe, to warrant his declaration delivered within the 

cCourſe of the court. And the plaintiff had judgment. o 

Of the ume of By the 21 Jac. 1. c. 16. 1. 4. it is enacted, «That if in {M® 

OE '* any action brought by the original, the defendant be out- i" 

tim. © awed, and hall after reverſe the outlawry ; that then the MW" 


4 e * « plaintiff, his heirs, executors, . or adminiſtrators,” as the 
4 caſe ſhall require, may commence a new action or ſuit 
*, from time to time, within a year after ſuch Judgment of 
60 outlawry;reverſcd, and not after.“ 

I A new original therefore 1 is to be ſued out. | 

Ort che bail in And by the 31 Eliz. c. 3. \. 3. it is enacted, « That be- 
| 8 c. tc fore the allowance of any writ of error, or reverſing of 
to to 36 Ele 2 * any outlawry be had by plea or otherwiſe, through or b) 

. want of any proclamation. to be had or made according to 
zeec che form of the ſaid ſtatute; the defendant in the original 

„ ſhall put in bail, not only to appear and anſwer to the 
.« plaintiff in the former fuit, in a new action to be commencil 
6 by the ſaid plaintiff for the cauſe mentioned in the firft a. 
. rien (a), but alſo to ſatisfy the condemnation, if the Plaini if 


Hall bin, bis ſuit b gore the end of tuo rerms next after Zh 7 


(a) On this ſtatute it is, that caſe will lie for the party againſt the ſhi 
for an eſgape.upon an outlawry on meſne proceſs : for though the party is in cul- 
toy mercly at the fuit of the king, and the plaintiff has no intereſt in his body, 

Jet he cannot have his outlawry-reverſed without ſecurity. firſt 1 to apptat 
o a new 9 1 Cro. Eliz. 652. S. P. 
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(897 OUTLAWRY. 
« aewing the writ of error, or otherwiſe owiding of the ſaid 


66 outlaw | | 
* latter ſtatute relates oaks to the reverſing the — of 
outlawry through want of proclamation, and diſcharges the the Tn 
bail in ſuch caſe given, if the plaintiff does not proceed with= _ 

in tuo Zerms after the reverſal; yet the recognizance of bail, 

upon the reverſal of outlawry for other cauſes than for want : 
of proclamations, has moſtly been taken ſince the making 

thereof according to this ſtatute. Therefore, if the plaintiff 

does not declare after the reverſal of the outlawry within 

two terms, the bail are diſcharged. But though they are dif- 

charged from their recognizance, the plaintiff is not barred 

of his action, provided he commences the ſame within a 

fear after the reverſal of the outlawrys according to the 


3 1. c. 16. ſupra. 


ail upon the reverſal of outlawry cannot render their Bail —_ 


e 


principal in diſcharge of themſelves; for they are abſolutely * 
ther: to pay the condemnation-money. 

Defendant was outlawed on a ſpecial original, and upon How if no ori- 
reverſing the outlawry, put in bail, with condition as uſual, PR ON: 
to appear to a new original, to be filed within two terms, 

Plaintiff proceeded to judgment, and defendant brou ght a 
writ of error; a motion was made on behalf of the bal, to 
diſcharge their recognizance, no original having been filed 
within the two terms; and a rule made to ſhew cauſe, which 
was diſcharged, The bail may plead as they ſhall be adviſed. 
rleton v. Wilkinſon, Barnes, SIS, 

Upon ſuperſeding the exigent, if plaintiff Ae a . 
aration, there ſhould be a notice to plead; and a rule given 
plead 3 be fore judgment for want of a plea can be ſigned. cœedin 
nd defendant has, in ſuch caſe, the ſame | time to PIE: as 
other caſes, Barnes, 271, 272. 5 5 


Of the notice ta 
lead, and ſub. 


equent pro- 
ceedings. 


G) Of Reſtoration after Weg reverſed « or de- (G). | 


termined. | 


Erery 1 determines upon 10 death of the party 
utlawed ; and if the party was outlawed on a civil ſuit, the 
reſentatives of the outlaw ſhall have a reſtoration of the 
nds ſeized, or effects, if they remain in the ſheriff's hands 
ot diſpoſed of; whereas in crimina/ caſes outlawry works 
| entire forfeiture of the outlaw's eſtate, both real and 
onal. 
In order to reverſe an outlawry on death, there muſt be Ofthe it 
certificate from the miniſter of the pariſh, where the party ® cb cafe. 
ed or was buried; and likewiſe an afidavit of his death, by | 

me perſon that was acquainted with him, and was preſent 

SOL. UI. *X | at 


i 1 


Outlawry de- 
termined by tho 
death of the de 


— 


= cobra * Rv. (ch xi. 0 
| "at ths ads Wb in which affidavit the party ſhould be | 


Aleeſeribed as in the outlawry. 
cw desk But ue 67 ourlatury determines upon the FER of 5 
to be pleaded. : -6htlaw, yet fore the king's hands can be removed from the 
lands or bebe ſeized, ſuch death muſt be pleaded, and judg. 
- ment- entered up” thereon i in the Exchequer, upon the 'plez 


Fo How 3 being confeſſed by the attorney general. And in like man. 


in other caſes of ner, if the outlawry is reverſed (which muſt be done in the 
leverſal of out- Sriginal court where the action was brought) for any other 


_ _ "reaſon, a certificate of ſuch reverſal from the clerk of the out. 


* 7 - Jaxories muſt be pleaded and confeſſed, and judgment entered 
| „ Jp thereon i in the er before the 129 oo and can be 


PEN removed. 
rorm of ſug - Theſe W 8 es ate in the dee as; a ſuggeſts n+ be 
e 24 the roll in the court of Exchequer.— The Judgment by the 
42 -* "barons in ſuch caſe is, „That his majeſty' s hands. be. re. 


ee moved from the poſſeſſion of the premiſes in the inquiſition 
„ mentioned; and that the ſaid A. B. (the repreſentative or 


ee der sutlawy, as the caſe is) be reſtored to his poſſeſſion there. 
P 


: elde cu of, together with the rents, iſſues, and profits thereof, 
1 whith have not as yet been anſwered to his ſaid- majeſty; 


366 and that the ſaid leaſe, in form; aforeſaid made, be void and if 


086, no efect (a); and that, as well the ſaid R. S., late ſherif 


2 "SP FI s of the county of as all others who have been, now 


. are, or hereafter ſhall be ſheriffs of the ſaid county, ſhall 

; t be diſcharged in their accounts towards his ſaid majeſty, 
4 his heirs and ſucceſſors, as well of the rents and Nb 

e the faid premiſes, as of the ſaid annual rent of 


Which have not been anſwered his ſaid majeſty; anl 


1 > 
7 5 


|...» .46 laſtly, that the faid A. B., as to the faid premiſes, may b 


To #4 e diſmiſſed the court, by OE of the faid confeſſion, and 


ce other the premiſes.” “. 
3 pro- The plea may be put in by any 3 for though the 
ee, judgment is, that he {hall be reſtored to che poſſeſhon of th 
ns —_ yet it gives no title to the lands. 
In order to diſcharge the ſheriff, the judgment-roll muſt 
be cafried to the Vibe Mice, FAD a > oma may be made there 
n n un on. 1 „ N 777 ; 
of hs Ai 16 after fuch judgment any difficulty attends the getting 
amoveas manus.” pofſeſhion, a writ of amoveas manus muſt be ſued out of the 


Exchequer, directed to dle W who will Weapon de 


liver poſſeſſion. 
A merchant having cool. ſtock in the India company, was 


«5% SARS Wi "ontlawed" before judgment at the ſuit of W. R. The king, 
- = after eg and e upon petition, granted the 500k 


e () An cafe a leaſe bas been granted by the Exchequers 7 2, 
232 RD oe do On 


« 
* 


7 
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1 br os 


ſtock to the ſaid W. R. and that ks might fa for it i in . 
name. W. R. thereupon got the ſtock transferred to him, 
and then the merchant reverfed the outlawry, and obtained . 
reſtitution de omnibus quibus nobis non eft reſponſum. And on - + 
queſtion, whether he ſhould have the ſtock back ? the court he 15 
held that W. R. ſhould not reſtore. it, becauſe the F 
executed and veſted in W. K.; and as to that nen 
king was anſwered. Vide 2 Lev. 49. | 
A ſheriff's officer being in poſſeſhon of a tenant's effects 
under an outlawry made a diſtreſs for rent, ſold the goods ſo 
Uſtrained, and afterwards the outlawry was reverſed; it was 
ruled that the officer was liable to pay the produce of the 
ds to the landlord in an action for money had and re- 
ceived: The: goods of a tenant are liable to a year's rent, 
notwithſtanding an outlawry in a civil ſuit. , 1 
7. W 18 . & wy 1 | 4 | 


( of Outlawry 151 . 15 ö by (H) 


A the original iroceedih s were by ſpecial ori . plain* Proceedings fs 
| uf ma) orga bo ate border fb goon jedwede „ 
"tained, if he cannot be taken on the ca. ſa.; which muſt firſtt 
be ſued out in the uſual way, into the ſame county Where 
the action was laid, & non ft inventus returned thereto by 
the ſheriff, upon which the Flaxer will make out the exigent; 

and upon that being delivered to the under-ſheriff, and re- 
turned as other exigents, tlie Plater will then make out a 
| general. or ſpecial capras utlagatum into as many ſeveral coun- 
and WF ties as you will, either in England or Wales. „The exigent 
de WY may fon immediately upon the return of the ca. fa. with- 
and WF out any aliat or Pluries, and alſo without a writ of proclama- 8 
tion. Cro. Jac. 677. 
the WF The advantages of this eee to outlawry after judg- Advantage of 
the Wl ment are: that if the defendant moves from county to pen Hi apa 
| county, to avoid being taken, you may take out, at once, as aN 585 
nul WW many. writs of capias utlagatum againſt him as you pleaſe; 
ere · and this at a moderate expence; whereas, in common caſes, 
woa cannot regularly have execution againſt him in aboye 
ting Wy one county at a time, 8 5 
the W' It alſo faves the charge of wu a judgment by fre „ 
de- fatias after the year and day have expired. 1 „ 
mY If the defendant be taken on the capias itlagatum; ne can⸗ | 
3 not be diſcharged without reverſing | = ſame, for error, r 
king, WI making plaintiff ſatisfaction. 
00. Defendant was outlawed after judimhent,! and . by a of Sa 
i tar utlagatum; on motion to ſet aſide the capias utlagatum, e 9s 


* * of " ontlawry Owe to be entered fendant's — L 


ſtock | X2 „ ES... ww e 
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after plaintiff s death, and that the capjar utlogatum had iin I yin 

without a revival of the judgment by ag” wag by plaintif, IM cher 

__ executors, rule was made abſolute. The King v. Manh, Wh core 
Bar. 325. „ ( — 


— 
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Of Prohibition, I 3 ' hibi 


| "= The writ of prohibition is a remedy provided by the con. 222 
A 32 mon law I the an ee ate een or the part 
+ calling of a perſon to anſwer in a court that has no legal A 
cognizance of the cauſe. - 3 Blac. Com. 111. It is a wit MI has 
directed to the judge and parties of a ſuit in an inferiot WM cour 
OR court, commanding them to ceaſe from the proſecution Ml here 
thereof, upon a ſuggeſtion, that either the cauſe originally, W min! 
-/ - | or ſome collateral matter ariſing therein, does not belong to Ml limit 
tttlat juriſdiction, but to the cognizance of fome other court, Ml feret 
To what courts Not only the inferior courts of common law, as the court if cxce 
it extend. of the counties palatine, or principality of Wales, if they bitio 
bold plea of land, or other matters not lying within ther WI hte 
reſpective franchiſes; and the county courts, or courts baron, cour 
if they hold plea of any matter of the value of . 40. ; but 15 
alſo all other inferior courts; as, the eccleſiaſtical courts, the 2 
univerſity courts, the court of chivalry, the court of ad. the. 
| miralty, the court of prize, and courts martial, whether navi 
IRE : or military, are liable to the controlling authority which the 
5 Courts of We {tminſter-hall have, from time to time, exer- 
Ceiſed for the purpoſe of preventing their exceeding the juril- 
| In what caſes diCtion given to them; the general ground of prohibition 
© , _ granted. being an excels of juriſdiction when the court aſſumes : 
: power to act in matters not within its cognizance. Gran 
v. Sir Charles Gould, 2 H. Blac. 100. As if the court eccle- 
.. Gaſtical ſhould attempt to try the validity of a cuſtom 
plwkVbeaded; or a ſuit for breaking open a cheſt in a church, 
$2 and taking away title-deeds to the advowſon, 3 D. & I. 
335.3; or the admiralty court ſhould preſume to try a con- 
15 | tract made, or to be executed, within this kingdom. 
Other grounds Alſo, if in handling of matters clearly within their cog- 
for granting it. nizance, they tranſgreſs the bounds preſcribed to them by 
| the laws of England; as where they require two witneſſes to 
| eddy the payment of a legacy, a releaſe of tithes, or the 
Hike; in ſuch cafes, a prohibition will be awarded; for, 3 
the fact of hgning a releaſe, or of actual payment, is not 
properly a ſpiritual queſtion, but only allowed to be decided 
in thoſe courts, becauſe incident or acceſſary to ſome on. 


— ; 
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ue! ginal queſtion clearly within their juriſdiction; it ought, 
Utif, WM therefore, where the two laws differ, to be decided, not ac- 
anh, cording to the ſpiritual, but the temporal law, elſe the ſame 
queſtion might be determined different ways, according to 
the court in which the ſuit is depending; an impropriety 
which no wiſe government can or ought to endure, and 
which is therefore a good ground of prohibition. And, if 
either the judge, or the party, ſhall proceed after ſuch pro- 
 hibition, an attachment may be had againſt them, to puniſh | 
them for the contempt, at the diſcretion of the court that - 
awarded it; and an action will lie againſt them, to repair the 
injured, in damages. 3 Blac. Com. 112. ; 


7 


Another ground or ſpecies of prohibition is, where an act Different caſes 
| | on the ſubjeR. 


has paſſed with reſpeCt to any authority reſident in other 
courts, as in the eccigſaſtical court, in which there is an in- 
herent juriſdiction. In ſuch a caſe the courts of Weſt- 
minſter-hall have conceived, that where the authority is 
| limited by an act of parliament, the court which acted dif- 
ferently from the preſcription of the act was, in that inſtance, 
exceedin gies juriſdiction, and, therefore, liable to a prohi- 
bition. Grant v. Sir Charles Gould, 2 H. Blac. 100. For the 
late deciſions reſpecting the prohibitions to the ecclefraftical 
courts, ſee Darby v. Cozens, 1 D. & E. 552. Biſhop of Chi- 
«4 v. Hayward, 1 D. & E. 659. Carſlal v. Mapledoram, 
2D. & E. 473. Gardner v. Parler, 3 D. & E. 551. To 
the admiralty court, Menctone v. Gibbons, 3 D. & E. 267. 
Smart v. Wolf, 3 D. & E. 323. Velthaſen v. Ormſley, 3D. 
& E. 315. To the prize court, Lord Camden v. Home, 3 D. 
& E. 382. 1 H. Blac. 476. Bayner v. Atkins, 1 H. Blac. 
164. To the court martial, Grant v. Sir Charles Gould, 
2H. Blac. 100, _ e „„ 
The proceedings in prohibition are briefly as follows: Hiftery of the 
The party aggrieved applies to the ſuperior court, ſetting Proceedings. 
forth, in a ſuggeſtion upon record, the nature and cauſe of 
his complaint, in being drawn ad aliud examen by a juriſdic- 
tion, or manner of proceſs diſallowed by the laws of the 
kingdom; upon which, if the matter alleged appears to the - 
court to be ſufficient, the writ of prohibition immediately 
iſſues, commanding the judge not to hold and the party not 
to proſecute the plea; but ſometimes the point may be too 
nice and doubtful to be decided merely upon a motion, and 3 
then, for the more ſolemn determination of the queſtion, the 
party applying for the prohibition is directed by the court to 
declare in prohibition; that is, to proſecute an action, by filing 
a declaration againſt the other, upon a ſuppoſition or fiction 
(which is not traverſable) that he has proceeded in the ſuit 
below, notwithſtanding: the writ of prohibition. And if 
i X 3 | i 


) 


— 


\ 


* 
* x * i * g 
J 55 Io: j $ 6 3 — 
” . p. * g Mt. - 
Fog : E 1 : . ; 7 
- / 1 E, þ : 
* g 7 = x - OY 


_ opinion, that the matter ſuggeſted is a good and ſufficient Pr 
ground of : prohibition in point of law, then judgment with - 
nominal damages ſhall be given for the party complaining, 
and the defendant, and alſo the inferior court, ſhall be pro. 3 
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Hibited from proceeding any further. On the other hand, if 80 

the ſuperior court ſhall think it no competent ground for re. 7 
ſtraining the inferior juriſdiction, then judgment ſhall be I 

given againſt him when he applies for the prohibition. in the : 
cCourt above, and a 4vrit of conſultation ſhall be awarded, ſa Ml _ 

: called, becauſe, upon w w and conſultation had, the aw 
„„ od the prohibition. to be ill founded, and therefore _ 
by this writ they return the cauſe to its original juriſdiction, - 


to be there determined in the inferior court. And, even in 
the ordinary caſes, the writ of prohibition is not abſolutely (A 
| final and conclufive. - For, though the ground be a proper 

8 done in point of law, for granting the prohibition; yet, if the 
Aact that gave riſe to it be afterwards falſified, the cauſe ſhall 
\ of be remanded to the prior juriſdiction. If, for inſtance, ; 

, Cuſtom be pleaded in the ſpiritual court, a prohibition ought 

to go, becauſe that court has no authority to try it: but, it 
the fact of ſuch a cuſtom be brought to a competent trial, 
and be there found falſe, a writ of conſultation will be 
granted. For this purpoſe the party prohibited may appear 
: to the prohibition, and take a declaration, (which mult al- 
+, ways purſue the ſuggeſtion,) and ſo plead to iſſue upon it, 
' _-*- genying the contempt and traverſing the cuſtom upon which 
the prohibition was grounded : and, if. that ifſue be found 
for the defendant, he ſhall then have a writ of conſultation, 
The writ of conſultation' may alſo be, and is frequently 
granted by the court without any action brought; when 
After a prohibition iſſued. upon more mature conſideration, 
| the court are of opinion that the matter ſuggeſted is not a 
good and ſufhcient, ground to ſtop the proceedings beloy, 

Thus careful has the law been, in compelling the inferior 

courts to do ample and ſpeedy juſtice; in preventing them 

from tranſgreſſing their due bounds; and in allowing them 

the undiſturbed cognizance of. ſuch cauſes. as by right, 
founded on the uſage of the kingdom or act of parliament, 

do properly belong to their juriſdiction. 3 Blac. Com. 113. 


8 


Me now proceed to conſid err 
(A) From what Courts, and in what Stage of 4 


Suit the Writ of Prohibition may iſſue. 
tk) Of the Suggeſtioon. 
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(C). Of p proving the Suggeſtions andentering ben. 
proof according to Stat. 2 & 3 Edw. 6. 
(D) Of verifying the Suggeſtion by Affidavit: | & 


(E) Of granting the d e e Zh ; Re any 85 


(F ) Of declaring in Prohibition. 
(6) Of the Writ of Conſultation. 4 


(H) Of granting Prohibirion aer Conte © 


* 


awarded. ET 
0 of Diſobedience to Wrir of Probibicion. 0 
0 From what Courts Prohibition may iſe; and ar” 
what Stage of the Suit. „ 


The ſupetior courts at Weſtminſter, having a perten 
ency over all inferior courts, may, in all caſes of innovation, 
Ke. award a prohibition : in this the power of the King's 
Bench has never been doubted. F. N. B. 53. 4 Inſt. 71. 
Alſo the court of Chancery may award a prohibition, 


ſach writ is returnable into B. R. or C. B. Bro. Prob. 5 
pl. 6. 4 Inſt. 81. Will. Rep. 33. {i 
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-JuriſdiQion i in | 


caſes of prohibi- 


1 


tion of K. B. 
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Of Chancery. 
which n may iſſue as well in yacation as in term time; bunt 


As the common law courts are not always open, 1 5 one is Whence writ 
may iſſue in va- 


ſued in an inferior court for a matter out of the juriſdiction, 
the defendant, if it happen in vacation time, when only the 


Chancery i is open, may move that court for a prohibition: 


but then it muſt appear by oath made, that the fact did ariſe 


cation. 


— 


out of the juriſdiction, and that the defendant tendered a 
foreign plea, which was refuſed; and if a prohibition has 


been granted out of Chancery improvidè, or without theſe 
cireumſtances attending it, the court will grant a e | 


thereto. Will. Rep. 426. pl. 135. 


As the juriſdiction” of the court of Common Pleas. is - 


ſounded on original writs out of Chancery, it was formerly 


doubted whether it could, without count or ples depending 


therein, award a prohibition : but it has been determined by 


the unanimous ſenſe of all the judges, that this court may, 


upon a ſuggeſtion, grant prohibitions, to keep as well em- 


foral' as eccleſiaſtical courts within their bounds and juriſdic- 


tions; and that without any original writ or plea depending: . 
the common law being i in theſe caſes a prohibition of it- 


ſelf, and ſtanding inſtead of an original. | Bro. Froh. pl. 6. 
Noy, 153. K's 5%. HW 4 bro 99. v 5. 1 275 
Cpu arch 1 . þ FL oa to 
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 eweenB. K. and in B. / es Wg e 
C. . without any ſuggeſtion on record; but that for a prohibition 
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f ; 2 . 2 5 8 Ct ARS, POS, 4 Ne 2 r rp r "4 PI In 
o. grand fef. The grand feſfons in Wales may alſo fend 4 prohibition, 
. Hons in Wales. and write to the ſpiritual courts there, as well as the courts. 


here may. Sid. 92. Set vide Cro. Car. 341. Jones, 330, 
JJ. EET. , "03 


| Differencein In B. R. and C. B. this difference hath been-made; that 


this reſpe@ be. in B. R. 2 prohibition may be awarded upon a bare ſurmiſe 


Of the ſuggeſ- out of C. B. there muſt be a ſuggeſtion on record; and 


dnia g; therefore the latter is conſidered as the ſuit of the party, and 
in which he * nonſvited, and is not diſcontinued by 


» , - the demiſe of the king; but the former is only in nature of 
1 0 a commiſſion prohibitory, which is diſcontinued by the de. 
*' -” "miſe of the king. Noy, 77. Palm. 442. Latch. 114. But 
| if an attachment iſſues upon ſuch prohibition, or the pur 
3 PREP bail, then it becomes a private ſuit, not diſcontinue 
by the demiſe of the king; and after ſuch proceeding the 
party may be nonſuit, but not before. Palm. 423. Latch, 


- . 


nnd in B. R. But per Holt, Ch. Juſt. B. R. a prohibition cannot be 


moved for, if it be inſiſted, till the ſuggeſtion be entered on 


eee Balk. e 5 
3830, for want of a ſuggeſtion on record, the court of B. R. 
diſcharged the rule to ſhew cauſe why a prohibition ſhould 


p not be awarded. Hanwkins,- aſſignee. of Wooldridge, a bank- 


__  rupt; againſt Blaguirę and others, aſſignees of Sampſon, Hil, 


j ' Granting pro- It hath. been faid; that the granting 2 prohibition a 
* hibition is dif- gebito fuſftitiæ; but the better opinion ſeems to be, that the 


reden. awarding a prohibition is a matter diſcretionary, j. e. that 


from the circumſtances of the caſe, the ſuperior courts are 
gat liberty to exerciſe a legal diſcretion herein, but not an 
aarditrary one in refuſing prohibitions, where in ſuch like 

"EIS ' caſes they have been granted, or where by the laws and 
-  _ Rtatutes of the realm they ought to be granted. Salk. 33. 


\ L 


pl. 6. Ld. Raym. 220. 578. 586. 2 95 


Of the writ of It hath been determined in the houſe of lords, that no 


; error thereon. qyrif of error will lie upon the refuſal of a prohibition ; but 


when a conſultation is awarded, it is with an ideo conſideratun 


eft, and then a writ of error will lie, becauſe there 1s a judg- 


ment. Ld, Raym. 545. Salk. 13. 


There muſtbe No prohibition can be had, unleſs: the party is in danger 
ſuit depending hy ſome ſuit actually depending; and therefore a prohibition 
killen cannot be granted before a libel, or appearance to a ſuit 

belotr, Salk. 35. pl. 8. March. 24, 25.3 for a prohibition | 


quia timet does not lie. Allen, 56. 


=$ 1 | So, where the ſubject of a ſuit in an inferior court is 
{ proceedtotry within the juriſdiction of that court, though. in the proceed- | 


extra-Judiciallyz 


„ 


— > 


e. erer - 


8 


— 
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ores. 
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+ 
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* 0 Ser. v.] a PROHIBITION. | ; 


. 
n ins « matter be flated which is out of the jöriſdiction, je: 


ts unleſs the court is going on to try ſuch matter, a prohibition 

o. will not lie. Dutens clerk v. Dobſon; 1 H. Blac. 100, . 

| Or where matters triable at common law ariſe incidentally or againſt the 
at in a cauſe, and the eccleſiaſtical court has juriſdiction in the rules of law. 
ſe pfincipal point, the court will not grant a prohibition to ſtay Py 

on trial unleſs they proceed to try contrary to the courſe of the . 

id MW common law. Full v. Hutchins, Cow. 424. %%% x 6 tl 
ad It is clearly agreed, that in all caſes where it appears upon When prohibi- 
by tle face of the libel, that the admiralty or ſpiritual court, &c. tion hn, be 

of MW have not a juriſdiction, a prohibition may be awarded, and and when ae 
e- is grantable as well after as before ſentence ; for the ſuperior ſentence. 
ut courts are to take care that the inferior courts keep within 
| their due bounds. 2 Inſt. 602. 2 Roll, Abr. 318. Noy, 

a 137. Sid. 65 Cro. Eliz. 551. Moor, 462. 90%. Carth. 363. 

he Skin, 299. pl. 2. But after ſentence a prohibition ſhall not 

h. go, unleſs the want of juriſdiction in the court below appears 


upon the face of the proceedings. Burr. Rep. 2036. 2040. 

be Leman v. Gouty, 3 D. & E. Blaguire v. Hawkins, Doug. 378. | 
on Were a modus is pleaded in an eceleſiaſtical court; a In caſe of a2 
| ' prohibition may be granted any time before final ſentence, modus; 


R. Darby v. Coxens, 1 D. & E. 55 li | 47 
1d If the ſpiritual court hath cognizance of part of the charge or if the court 
ks: only and not the reſt, the court after ſentence below will hath cognizance 
l. = grant à prohibition. Carflake v. Mapledbram, 2 D. & Yin fart. 
er Aud although a prohibition lies after ſentence, where it Not granted © . 
ge appears on the face of the proceedings that the eccleſiaſtical after ſentence _ _ 
at court hath no cognizance of the cauſe; yet it is otherwiſe, 7,99 defect of 
re if there be only. a defect of trial, As where the plaintiff 1 
in has grounded his libel on a cuſtom, he ſhall not, after it is - 
re found againſt him, obtain a prohibition, Full v. Hutchins, ' 
id Cow. 422. . „ 3 VVV 
3. So that in ſuch caſe the party muſt apply before ſentence; 

for if he ſubmits to trial he is afterwards too late. Bid. 
10 A prohibition-will be granted to a court of appeal, where when granted- 
ut it appears that they have no, juriſdiction over the ſubject- to a court of | 
mM matter, even after they have remitted the ſuit to the court 


g- below, and awarded coſts againſt the appellant, and though £ 
the party applying for a prohibition appealed to that court, + 
er Darby „% , DD oo en 3 Z 


, | (B) Of the Suggeſtion for a Prohibition. ) 
* Where the court has 'A natural juriſdiction of the thing, When party 
is but is reſtrained by ſome ſtatute, as by 23 Hen. 8. for not nut fp. 
„ citing out of the dioceſe, there the party muſt come before | 
. „ ſentence; 


1 
- * 


| PROHIBITION. - J ten vi ©. 


7 Sa for after pleading and admitting the juriſdiction of 
the court below, it would be hard and i inconvenient to grant 


2 Show. 145. pl. 182. 15. Kc. 2 Salk. 543. Ph (ol 
2. N 27. Salk. 30. Garth. 33. 


Sorgeſtion, When a, prohibition is moved for, 'the,method..is for the 
What. arty to file a Ln he 00 in court, ſtating the proceedings that 
. ave been had in the court below, and then ſuggeſting the 


e th why. he prays. the prohibition; and upon this the 


„ 


court grants a rule to ſhew cauſe why ; a Prohibition ſhould. 


ran not iſſue; and if upon ſhewing cauſe it appears to the court 


ground the prohibition upon, they will deny it; otherwiſe 


Hob, 6 


| . de m, but on motion a rule may be obtained to 
3 ings till the enſuing term. Latch. 7. 2 Rol. Rep. 456. 


EH * extra juri /diFionem. Zo 


Form of fog-' c Great Britain. Be it remembered, that on 
| geſtion ſor pro- ct next after fifteen days of Saint Martin. i in this ſame term, 
# pt > ng & before the lord the king at Weſtminſter, comes A. B. in 


borough to pro- *© his proper perſon, and giveth the court of our lord the 


Holding plea in 
2 matter not 


riſdiction. « reign of the late king Edward the Firſt, it was (amongſt 
| 06 Ss things) ordained and eſtabliſhed by the authority 15 

| . © the ſame parliament, «© Of great men and their bailiffs, 

e and other (the king's officers only excepted, unto whom 
e eſpecial authority is given) which at the complaint of 


through their juriſdiction with their goods, compelling 
t them to anſwer afore them upon contracts, covenants, and 


* Where indeed they hold nothing of them, nor within the 
4 franchiſe, where their power is, in prejudice of the king 
A and his crown, and to the damage of the people; ; It 16 


£5: Þ tec provided, That none from henceforth ſo do; and if any 
| 4 do, he ſhall pay to him, that by this occaſion ſhall be at- 
. tached, his damage double, and ſhall be grievouſly 


a 5 to the King 1 N ap] ſtatute (amongſt other 


3 » 2 
5 
1 


5 a prohibition. Vide the authorities antea, and Cro. Car. * ä 


15 5 they will make the rule abſolute for a prohibition 3 z or if the 
| matter be doubtful, WY will order the party to declare. | 


17 RS ill. not grant a kris. the. laſt day of | 
ay proceed- 


The form of a ſuggeſtion. for a prohibition to the bail; Fof 
3 borough, to prohibit him from ODE Plea. in a Pa; 


hibit him from (6 king here to underſtand, that wvhereas by a certain act of 
c parliament, made at a parliament holden at Weſtminſter * 
within his ju- 10 the twen . day of April, in the third year of the 


„ ſome, or by their own authority, attack others paſſing 


er treſpaſſes, done out of their power and their juriſdictions, 


| - © thereon.” - Ws 47 the ſurmiſe is not true, or not clearly. ſufficient to 


ny 


The ſuggeſtion for a prohibition i is io the following effect: ; 


8 ; 5 2 19 — chin 850 | 


* 
- 


Pugh Ser {eo d // I ttt Alb” ooh $a. 


0 e. vd 2 | PROHIBITION: * 


5 4 things). it more fully appears: . one 8. D. 


- « not ignorant of the premiſes, but contriving and intend- 


— 


4 ing the ſaid A., againſt the form of the ſtatute, unjuſtly 
4 to vex, oppreſs, and weary, and to draw him into plea 
e in the court of our lord the king, of record, of the : 
« borough of Bridgenorth, in the county of Salop, held 
4 in the ſaid borough, before the bailiff of the ſaid borough, 


& in a certain action which had ariſen and accrued out of 
etc the juriſdiction of that court; and alſo the common law” 
c of the realm (to every ſubject of right due) to derogate 


e from and abridge, and the due courſe of law to ſubvert, 
e and the iſſues and profits which to the ſaid lord the pre- 
4 ſent king thereof might happen, and which to his royal 

« crown eſpecially belongeth to diminiſn, in the ſaid court 


Ul of our ſaid lord the preſent king, of record there, held on 
„% in the thirty-fifth year of the reign of the lord 


Nth 5 8 preſent king, before the bailiffs of the ſaid borough, 


t according to the cuſtom of the ſaid. borough, from time 


« whereof the memory of man is not to the contrary, uſed 


4 and approved, levied his certain plaint againſt the ſaid A. 


« in acertain plea of treſpaſs upon the caſe, to the damage 


of the ſaid C., D. of fifty pounds, and the ſaid C. D. by 
« pretence of the plaint aforeſaid, in form aforeſaid levied 
“ and affirmed, then and there cauſed und procured him the 
e ſaid A., paſſing within the juriſdiction of that court, to be 


t attached and arreſted, and compelled the (aid A. to appear 


e in the ſaid court, and the ſaid A. of and upon the pre- 


s miſes un juſtly conſtrained to anſwer. And thereupon 3 in 
L the ſame court, held on the day of ö 

be in the thirty-fifth year of the reign aforeſaid, before the 
«6. ſaid bailiffs of the ſaid borough, the ſaid C. D. upon his 
_ aforeſaid plaint did declare againſt the ſaid A. in manner 
ee and form following; that. is to ſay, C. D. complains 
. 5 againſt: A. B. (here - Mert the declaration), &., which 


te ſaid. plaint now remains in the ſaid court depending and 


ſe undetermined, and there in the ſaid court is proſecuted by 
ce the ſaid C. Vhereus, in truth and in fact, the aforeſaid, 


& cauſe of action in the ſaid plaint and declaration mention- 


e ed, aroſe and accrued to the ſaid C. D. uro ” 
c rough of Bridgenorth, and out of the juriſdiction of that 


« court; that is to ſay, at the pariſh of in the 


"= « ſaid county of Salop, and not within the ſaid borough: of 
e Bridgenorth, or within tlie juriſdiction of that court: _ 


% And whereas the ſaid A. holds nothing of them the ſaid 


F 


$ court: And whereas in fact the bailiffs of the ſaid. bo- 


« bailiffs, or within the franchiſe or As of the of that 


L rough, or any of them, never had, or hath Power” to hold 


C6 5 the 


7 
914 


Y >. 


„ aboue ſuggeſted, hath pleaded in his diſcharge in 
e court (a) before the aforeſaid bailiff of the ſaid borough, 
die and there offered to verify and prove the fame by undeni. 
4 able teſtimony and proof; nevertheleſs, the bailiffs of the 
„ borough aforeſaid, the-aforeſaid plea and allegation of the 
4 ſaid A. there to receive or admit altogether refuſed, and 
. © threatened to give judgment in the ſaid court, in the ſaid ac- 
& tion, againſt the ſaid A. in contempt of our lord the preſent 


— 


* 


4 PROHIBITION. ch. Xvr. (0) 
_ &' the plea aforeſaid, nor to hear and determine the ſaid plea 


ic as aforefaid, ariſing and accruing out of the juriſdiction of 
« the ſaid court, by the laws of this realm, nor by virtue of 
„% any letters patent of the ſaid lord the preſent king, nor 


„ any of his progenitors or predeceſſors, kings or queens of 


« this realm, nor by any title of preſcription, from time 


© whereof the memory of man is not to the contrary uſed 
e and approved, or any otherwiſe howſoever; * and although 


« the ſoid A. all and fingular the matters and things by him 
the aforeſaid 


s king, and to the great damage of the ſaid A. and contrary 
& to the law of this realm, and alſo againſt the form of the 
ec ſtatute aforeſaid ; and this the ſaid A. is ready to verify: 
« \Whereupor the ſaid A. humbly imploring the aid-and muni- 
c ficence of the court of our lord the preſentking, prays ſpeedy 
« remedy, and a writ of our lord the preſent king of prohi- 


4 bition to be. directed to the ſaid bailiffs of the ſaid borough, 
& and other competent judges in that behalf; and alſo to | 
the ſaid C. his counſellors, attornies, and ſolicitors, in this 


<« behalf whomſoever, to prohibit them and every of them, 


1 that they, or any of them, in the ſaid plea of treſpaſs, in 


« any manner touching the ſame in the ſaid court, before 
« the faid bailiffs of the ſaid borough, or any of them, to 
& proceed ſhould not preſume, nor any farther in that behalf 


*/ © & ſhould atte mpt, which to the further derogation of the 


« crown of his preſent majeſty, or to the contempt of the 


e law, or the loſs or prejudice of the ſaid A. might in any- 
& wiſe turn, on pain of incurring the puniſhment due to 


ec violators of: the law of this realm; but from all further 


de proſecutiori againſt the ſaid A. in the ſaid court, before 
4 the bailiffs of the ſaid borough, or any of them, ſhould ut- 

4 terly deſiſt, and each and every of them ſhould deſiſt; 
<« and it is granted to him, Se. 


The form of a ſuggeſtion for a prohibition to an eccleſiaſti- | 
cal court on a libel there by a vicar againſt a pariſhioner for 
| (a) Nate, Wü ere there is no defeffus juriſdifionis, but only triationis, the de- 


_ - fendant muſt pl ead it below, and have his plea diſallowed, before he can be en- 


titled to a prohit jition, But where there js a defeas juriſdicrionit, the party has 
no occaſion to p lead it below before motion for prohibition. Therefore, in the 


_-_ precedent. given of a ſuggeſtion, there was no occaſion for that, part of 


a 


a a ſub. 
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che vn - PROMISITION. 


2 ſubtraction of hw eue forth that there is 2 a mod 
ci ſaid pariſh, . 


ngland. - Be it bed hes; on oo next Form or ſug 


e here to underſtand and be informed, that whereas all and 
e all manner of pleas of and concerning any preſcriptions 
46 and cuſtoms whatſoever within this realm, and the cogni- 
ec zance of ſuch leas, belong and appertain to the ſaid lord 
„ the king, and his royal crown, and to. the common law, 
« and in the courts of our ſaid lord the king of record, 
« ought and have always been accuſtomed to-be tried and 
4 diſcuſſed, and not in any eccleſiaſtical court: And whereas, 
ee on the 1ſt day of January 1795, the ſaid A. B. was, and 
e from thence hitherto hath been, and ſtill is, ſeiſed in his 
det demeſne as of fee, of and in divers, to wit, thirty, acres 
.« of meadow, ſituate, lying, and being within the pariſh, of 
« in the county of nd within the 
(t bounds, limits, and tithable places thereof, 
c the time aforeſaid was poſſeſſed of divers cows and 
-« calves within the ſaid pariſh, and the bounds, limits, and 
& tithable places thereof: And whereas within the faid 
« pariſh there are, and from time whereof the memory of 


and during 


e man is not to the contrary, have been, certain cuſtoms and 


d modes of tithing, that is to ſay, one certain cuſtom, &c. _ 
C (inſerting the cuſtoms and moduſes, &c.); nevertheleſs, one 
4 C. D. clerk, vicar of the pariſh of „„ - SEO, 


« not ignorant of the premiſes, but contriving unduly to 


.« apprieve and oppreſs the ſaid A. B. againſt the due courſe 
© of the lawof this realm, and to draw the cognizance of 


« a plea which belongs to our lord the king's temporal 


* courts, and ought there to be tried, diſcuſſed, and e 


« mined, to another trial, on the day of ' 


. 1208, drew the ſaid A. B. into a plea, Ke cauſed him to 
1 appear in the court Chriſtian, before the right worſhipful * 
4 J. C. maſter of arts, vicar general, and principal of the 
. CC epiſcopal or conſiſtorial court off lawfully con- 
« ſtituted, his ſurrogate, or ſome other competent judge in 

ce that behalf, by craftily and ſubrilly libelling againſt the 
& ſaid A. in che aid court Chriſtian—Firſt, that in the year, 

. &c. (fate the libel); and although the ſaid A. hath al- 
c leged and pleaded all and fingular the matters above ſug- 

« geſted and alleged in the ſaid court Chriſtian, in his diſ= _ 


5 * of and from the tithes, &c. and e to de 
Recs , $ $06 N 


TU 0 days from the day of Eaſter, in this ſame os ge; 
é term, before our lord the king at Weſtminſter, comes ecclefaſticz! 
4% A. B. by | his attorney, and gives the court court, in a mat- 


ter of tithes, - 
where there is 4 
modus ſet up. 


— 


1 


© proUbIton,. » 


ce our lord the king here ſhall direct: Wherefore the ſaid A, 


„ imploriog the aid and aſſiſtance of this court here, prays 


10 what caſes 
courts will 


of tithes, 


* 3 


grant prohibi- 
tion in matters 


5 menced i in t 


s relief, and his majeſly's writ of prohibition to be directed 


© to the ſaid official principal of the epiſcopal conſiſtorial 


et court of  - aforeſaid, his ſurrogate, or other 
et competent ae in this behalf, to prohibit them and every 


4 of them, that neither they nor any of them do any further 
d hold pleas in the ſaid ſpiritual court, before them or any 
« of them, jogchiog the ä aforeſaid, or. any part 
« thereof,” &&. 2 7 


For other forms, repeting other matters, ſee the Books of | 


Entries. * 


From various books and . the force, 0 and va- 


lidity of agreements for tithes, whether ſuch agreements are 
by indenture or parol, appears to be a very unſettled point. 
And it is faid to be the. conſtant practice of 'the courts at 
Weſtminſter not to grant prohibitions upon the ſuggeſtions of 
| ſuch agreements, but to leave it to the ſpiritual court to deter- 
mine: and if the party thinks himſelf there aggrieved, he 
may appeal. And this ſeems to hold till, as to ſuch arol 


Ta +? 


| leaſes under the term of three years; for if they be aboye 


three years, then, by the flat. of frauds and perjuries, "they 
are made to have the force only of leaſes at will; and if 


under three years, yet by that ſtatute there muſt be yearly 
reſerved two-thirds, at leaſt, of the full improved value of 

the thing demiſed. Comp. Incumb. 33975 340. Vide Bac. 
* W &c. | F 


| (C).£ of proving chi Saggeſtion, 105 entering fuch 
Proof according to 2 & 1 Edw, 6. | 


Is * 


if the ſuggeſtion. for a archives is to ſtop a ſuit com- 
55 eccleſiaſtical court for N of tithes or 


9 


oh. vn 


- «the fame by tndiſpurabls evidence; yet the aforeſaid ſpi- 
“ ritual judges have altogether refuſed, and ſtill do refuſe, 18 
. admit or receive the ſame plea, allegation, or proof, 175 
„ endeavour with all their might to compel the faid A. t 
* pay che ſaid monies in the aforeſaid libel ſpecified, = 
_ « daily threaten” to condemn the ſaid A. of and upon the 
(e premiſes, i in contempt of our ſaid lord the king and his 
„ laws, to the great damage and injury of the ſafd A. and 
844 apainſt the courſe of the law of this realm, and the 2 
9 toms and preſcriptions aforeſaid; all which ſaid premiſes 
the ſaid A. is ready to verify and prove, as the court of 


| mew: PROHIBITION: 


8 Aelotcat ues, theTath ſect. of the 2&3 Edw. 66.1 3- 
requires, © That if any party do ſue for any prohibition in any 
« of the king's courts; that then the ſame party, before any 


a prohibition ſhall be granted to him or them, ſhall bring and caſes of ſubtrac= 
d deliver to the hands of ſome of the juſtices or judges of 
« the ſame court where ſuch party demandeth the prohibi- 
c tion, the very true copy of the libel depending in the ec- 
ic cleſiaſtical court, concerning the matter whereupon” the 
party demandeth the prohibition, ſubſeribed or marked 
wo wich the hand of the fame party; and under the copy of 
150 the ſaid libel ſhall be written the ſuggeſtion, wherefore the 


arty ſo demandeth the ſaid prohibition: and in caſe the 


4 faid ſuggeſtion, 5 tuo 235 and ſufficient witneſſes at the 
ee Jeaſt; be not proved true in the court Where the prohibition - 
« ſhall be ſo granted, within fix" months next following after 
e the ſaid prohibition ſhall be ſo granted and awarded, that 
'« then the party that is letted or hindered of his or their ſuic 
« in the ecclefiaſtical court by ſuch prohibition, ſhall, upon 
4 his or their requeſt and ſuit, without delay, have a confult- 
e ation granted in the ſame caſe in the court where the ſaid | 
« prohibition was granted; and ſhall alſo reoover double cofts 
«and damages againſt 12 party that ſo purſued the ſaid . 
« hibition,” &. F 
Ag! this ſtatute veſers to the ſtatutes 27 & 32 Hen. 8. 
vhich extends to tithes and offerings generally, all ſuch tithes 
and church duties as are mentioned in thoſe ſtatutes are as 
much within this act as if enumerated. 2 Inſt. 662. Sg 


Incumb. 600. Dyer,” 170. b. x 
And therefore it extends to dente to boite for ſrmall 


dies as well as great. Yelv. 102. Ld. Raym. 1172. 


So, a ſuggeſtion' of a modus decimandi ought to be 


* within fox months, being within this act. Noy, 148. 


elv. 104. 


| 1 


watt 2 K 

Edw, 6. 

ing ſuggeſtion. 
to be proved in 


N ME, LI 7 5 


So, where the party ſuggeſted, that be vas to pay ſo much ; 


upon an arbitrament, being 1 2 ſame as 2 0 10 decimandi. 55 


Roll. Rep. 55. = 5 
But there needs no proof 55 che ſuggeſtion hank the fait = 


is for tithes contrary to common right, or where the contract 


of the party is ſuggeſted. Yelv. 104. 119. 2 Leon. 29. 
Hetl. 145. 2 Keb. 134. Lit. Rep. 297. | 


The ſuggeſtion need not be proved ftridtly ; proof by 


hearſay is ſufficient, Palm. 397. Or that it is ſo by com- 


mon fame. Noy, 28. Nor with preciſe certainty as to all 


its circumſtances; but that if it be proved in ſubſtance, or in 
ſuch a manner as to ſhew that 79 pi ene court ak 


i not fe it is ſufficient, | DMT IDE IO LVF 
And 


How ſuggeſtion 
mult te proved. 


; Es. . 1 | PROHIBITION, ter yr 00 


0 . ha thr ſuggeſtion way be proved by perſons, ' although 


bees. Sharp v. Hobart, Mich. 27 Car. 2. C. B. 
If a ſuggeſtion conſiſts of two parts, one witneſs to one 


Sg To part t, and another to the other part, it is ſufficient. Vent. 10% 

Within * If the party is ordered to declare in prohibition, the proof 
ume. of the 1 need not be within ix montha, becauſe the | 
1 proof in ſuch caſe. ee ene ene ee 


. Caf. in O. B. 158. 


The fox months in this caſe is according to the e and 


35 N months, for this is a computation which concerns 


| 1 the church. Hob. 179. 2 Mod. 58. Lit. Rep. 19. And 


| the i months commence from the teſte of the writ of Probi. 
Sition, not from the time of the rule for awarding i it. 2 Id. 
N 1172. 2 Salk. 554. pl. 20. 656. pl. 2. 


And if the ſurmiſe be proved before one of, the judges | 
{mein the fix months, it is ſufficient, although it is not re- 
- corded till after the ſix months by the court. Noy, 30. But 


. it muſt be entered in the office. 2 Show. 308 


: Proof may be And proof which is not ungen, _— ſupplied vith 


erer within the ſix months. Lit. Rep. 155. 
How the ix The plaintiff had obtained a rule t othe 


„ e within the fx months, and why the plaintiff ſhould 
1 494 not pay double coſts, * Upon cauſe ſhewn it appeared, that 
'/ .. | the declaration had been, by rule, ordered to he made agree- | 


able to the proceedings, in the ſpiritual court, and thereupon 


1 a prohibition to iſſue. And the court being of opinion, that 


5 ET the time for proving the ſuggeſtion ought to be computed 


from the time of the amendment, and not farther back, the 


ux months were not expired. 99 the rule way eee 
bt. - Barpes, 428. 

Of the coſts on A writ of probibition had been granted on motion, and 

re of proof plaintiffs not having proved their ſuggeſtion according to 

5 882 ons! the ſtat. 2 & 3 Edw. 6. to be true within fx months ; it 


was moved, that a writ of conſultation might be awarded 
for defendant, plaintiffs not proving their ſuggeſtion to be 


true within the limited time; and that plaintiffs might, ac- 
.. cording to the direction of the ſtatute, pay defendant double 
coſts. It was doubted, whether plaintiffs, being adminiſtra- 
tors, ought to pay coſts. But the court ſeemed to think, 
_ . that defendant was entitled of courſe to a writ of conſultation, 
- .._. _ Sed cur, advir as to both points. Barnes, 130. 
Of eritering the When the party has proved his ſuggeſtion before a judge, 
Proof of the ſug· according to the - 14th ſect. of the 2 & 3 Edw. 6. c. 13. an 


Hawa "ny of ſuch 2 mult be drawn out in order to be en- 


. : tered 


Fa 


ſuch perſons at the trial may not be able and competent * 


w cauſe why a c- 
months in tat. fultation ſhould not go, for want of the plaintiff's proving his 


00 . vd. 5 "PROHIBITION. 


tered of record in court, which i is to be BRED in the followin 2 


manner, aſter the ſuggeſtion and the. award. of the. writ 


ohibition. 


„ And the writ of the b of oy lord the king is - 12 2 
| # e to him,” 5 ; ; 


4:96 Afterwards, that is to FR on the YG os of Form eee . 


„% in the twentieth. year of the reign of our 
0 forereign lord George the Third, of Great Britain, France, 
« and Ireland, king, defender of the yarthy dent 
H in the county of e before [the judge] comes. 7 
« the faid A. B. in TR, proper perſon, and to verify, teſtify, 


e and prove his ſuggeſtion aforeſaid, and all and every mat- 


« ter and thing contained in the ſame ſuggeſtion on the part 
« of the ſaid A. B. to be proved, produceth three good, 
40 lawful, and ſufficient witneſſes, to wit, O. P. of 

« in the county aforeſaid, huſbandman, and aged about 


« twenty-four years or thereabouts; R. of the ſame. 


« place, labourer, age ſixty years or thereal uts; and S. T. 
« of the pariſh of in the ſaid county, farmer, aged 
1 forty years and upwards, before the ſaid juſtice at 


| « aforeſaid; according to the form of the ſtatute in ſuch caſe 


i made and provided: which ſaid witneſſes ſo as aforeſaid 


produced by the ſaid A. B. being then and there ſworn . _ 
e upon the Holy Evangeliſts to depoſe the truth of and upon 
. «the premiſes ſpecified in the aforeſaid ſuggeſtion; ſay and 


*:depoſe, and each of them ſeverally upon his oath ſaith and 
« depoſeth in manner and form following, that is to ſay, the 
& ſaid O. P. for himſelf, upon his oath ſaith and depoſeth, -. 
« that, & . [Here enter the proof of what he fears.) And 
# the ſaid Q. R. for himſelf upon his ſaid oath faith ane 
« depoſeth, that, & c. ¶ Enter what he ſwears to.) And the 


« ſaid O. P. and Q. R. for themſelves ſeverally upon their 5 


te ſaid oath ſay and depoſe, that, &c. [ Enter what they both * 
« favear 19.] And the ſaid S. T. for himſelf, upon his ſaid 
ec oath, ſaith and depoſeth, that, &c. [ The part he ſeveart 
« %. Which ſaid depofitions taken before the ſaid {the 
6: name of the judge), in form aforeſaid, the ſaid juſtice af- 


' terwards, to wit, in Michaelmas term, in the nineteenth 


13 of the reign of our ſaid lord the now king, delivered 
y his own proper hands into the court of our ſaid lord the 
© king of the bench, here to be enrolled of record. 


„ Sworn the day of -n EE” 
3 in the 9297 of our Lord i 1795» „ br 
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* 


ꝛ%// .-. renn eg 
h ) Of verifying the Suggeſtion by Affdavit. 


ny 


* * OE PLA - 7 2 DE rnd * q 22 * 
Rye > ren FT 2 E 2 o * © IE: * * 4 ** 
N ve; 2 I EY 2 3 n 5 9 „ el . ng ⅛ D!! ͤ nee oe 2 
N WE y * 1 I; . VS 3 Sor : 9 * R F. * 23 . * 
* — Ni 1 . - * 4 x i % s 3 
. Q , 2 


When affidavit In ſome caſes the courts require an affidavit to be made on 


. neceſſary where application for a prohibition, to ſupport the /ugge/tion. Per 
. Holt, Ch. Juſt. BR. in Godfrey «po ir 1 % W. 3. the 
appear on libel; Biſhop of St. David's caſe. Where the matter ſuggeſted for 
| a2 @ Prohibition appears upon the face of the libel, we never 
iinſiſt upon an affidavit; but unleſs it appear upon the face 
Hof the libel, or if you move for a prohibition as to more than 
Eo appears upon the face of the libel, to be out of their jurif. 
| diction, you ought to have an affidavit of the truth of your 
' ſuggeſtion. Salk. 549. pl. 3. Eaton v. Burton, Cow. 330. 


. * 


or to verify the Upon motion for a prohibition, there muſt be an affi. 


ora of plea davit that the matter ſuggeſted to have been pleaded was 
vert : 28 pleaded below in the ſpiritual court, and diſallowed; vid: ; 
2 f Ld. Raym. 1231 ; for otherwiſe, any one might come and | 


_ | ſuggeſt a falſe fact, and ſo ouſt the ſpiritual court of their | 
Jurifaietion, Pt nes oO AE wb Rin 18 3 
In Hynes v. Thompſon (mentioned by Afton Juſt. in Buggin 8 
vi. Bennet, Burr. 4 pt. 2039, 2040.) Lord Ch. Juſt: Lee laid | 
don the rule to be That if you move for a prohibition 
+. © upon any thing not appearing upon the face of the pro- 
& ceedings, you ought to have an affidavit of the truth of the [ 
F fuggeſtion.“ And he cited Godfrey v. Llewellin, 2 Salk, 1 
35̃40, in point; and 2 Salk. 55 1, pl. 13. where Holt, Ch. Juſt. ] 
Matter foreign laid down the law to be, © "That wherever the matter which 
to the libel muſt c you ſuggeſt for a prohibition is foreign to the libel, you 
be pleaded be- st muſt plead it below, before you can have a prohibition; 
low, or verified 4 | 5 ae * e | 
dy affidavit, © otherwiſe, where the cauſe of prohibition appears on the 2 
e ce the libel.” And Lord Ch. Juſt. Lee ſaid, in that caſe of 7 
5 Aynes v. Thompſon, that he thought it muſt either be pleaded t 
ce that there was ſuch a cuſtom,” or an afidavitof it. And t 
Mr. Juſt. Chapple hinted, that prohibitions had been too t 
_ eafily granted; and was of opinion, that there ought to hare 2 
been an affidavit to verify the ſuggeſtion. .. . 
In Driuer v. Colgate (mentioned alſo by Aſton Juſt. in the li 
| ſame caſe of Buggin v. Bennet, Burr. 4 pt. 2039, 2040.) the 0! 
court held, that there was no neceſſity to plead it below, in b. 
Caſes of prohibition for wordt ſpoken where they are by the 
Wo ciuſtom actionable, as there is in caſe of a prohibition or ſug- Fi 
Wl Prceptiomto geſtion of a modus. For in the former caſe, they cannot go th 
tte rule. on if the ſuggeſtion be true; but in the latter of. a modus, it 10 
. the modus be admitted in the ſpiritual court, they may go on, 
becauſe the juriſdiction continues. n ſu 


. * o n 
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4 all other cafes the court laid down à general rule, Which bolds in 
4 That the matter muſt either be pleaded below, or verified l other caſes. | 


by affidavit” Vide Burr. Rep. 4 pt. 204 


on As im cafe for a prohibition to the confiſtory court of Lon: ot the affidavit 
Dor Þ don, in a cauſe for calling a woman 40 20 p in London, to Fe the 
the there maſt be an affidavit of che cy/fom, and alſo that the cen 
for words were ſpoken there, Theyer v. Eaſtꝛulcł, Burr. 4 pt. e 
ver . FWF r 1 
ace In C. B. on ſhewing cauſe why 4 prohibition ſhould not be Conſequence if 
han granted, it was objected, that no affidavit was filed, whereby o aficavite 
if. the libel whereupon the plaintiff had moved, appeared to be PG 
otir z true copy. Pe# cur. — The objection is Is Rule dif- 
50. charged.  Eaglesfield v. Andenſon, Barnes, 27. 
if. On a rule to ſhew cauſe why an attachment ſhould not be How plea muſt 
Was granted againſt the mayor of Marlborough, for refuſing to ac- berge, 
vide cept the defendant's plex in his court, it was held not to be annexed. - 
and fufficient for a defendant in a court below to bring his plea _ 
heir into court, and offer to make oath of the truth of it; but that 

7 he muſt tender his plea with an affidavit annexed of the truth © 
en thereof, and that this muſt be done before a general imparl- _ E 
laid WY ance; but that he might have prayed a ſpecial imparlance, aud 
tion then have come to the next court and pleaded. It was 415 
pro- held, that the proper way of proceeding was not by atrlacb. 
the ment, but that a prohibition ſhould have been moved for; and 
alk, ſo the rule for an attachment was diſcharged. Volent v. Gull, 
Fuſt, rr 17 7 os On TOLES 15 s 
ion; e (E) Of granting the Prohibition. > (EY) 
boo Prohibitions are granted either abſolutely, or hoc u/que only Prohibition'  * 
aded til ſuch'at act be done. The firſt of theſe is peremptory, and granted ablo- 
And ties up the inferior juriſdiction till a conſultation is awarded; e 8 


900 the ſecond 18 ig facto diſcharged upon complying with the Meaniug 
have act, and that without any wrt of conſultation, G Mod. 308. thereof. 

When a prohibition: is moved for becauſe à copy of the 
1 the libel is denied, the court requires that oath ſhould be made 


. 


) the of- the denial, and the prohibition is F nly abe the'copy 


„ in be delivered. Vent. 252. 2 Salk: 553. pl. 199. 
ſug- libel in the eccleſiaſtical court to be given to the party ſued Pa 


xt g chere. But as this ſtatute extends only to the ecelghaſtical 

1s, if courts, a prohibition was denied to be granted to the mralty 
o on, court, upon a ſuggeſtion. that they refufed to give the party 
ſued there a copy of the libel. Ld. Raym. 442. 5 
A A prohibition -quu/que they give a copy of the libel,” if it 

In be granted before any libel i al does not bind them 


x bb, 7 


* 


8 


WY they give a copy of it. 6 Mod. 308. 

It was formerly he 
Was a ene er officio in the eccleſiaſtical court, they 
were not bound to give the party a copy of the articles: but 
the law is otherwiſe; for in ſuch caſes, if they refuſe to give 


deliver it. Ld. Raym. 991. 

In C. B. a rule was made for 3 to be heard on both 
OE: ſides i in relation to a prohibition. Dr. Lee attended to argue 
- © againſt the prohibition; but none would attend to argue for it, 
. as by affidavit appeared. Per cur. We ought to hear civilians 
15 on both ſides, or not at all. Enlarge the rule; perhaps, when 


15 


Afterwards no civilian attending to argue for the prohibition, 
the court would not hear Dr. Lee againſt it. Barnes, 428. 


= | Whether pen A prohibition i is not grantable t e laſt day of term, but on 
bition grantable 


2 wb . term. 


enſuing term. Latch. 7. 2 Roll. Rep. 456. 


"MF be ore, « to move it then.” Burr. OD 4 1 922. 
„ 7 5 (F ) of declaring i in Prohibition, bc. iN 
ö generally grants a rule 1, or that the adverſe party ſhould 
to che plaintiff to declare in prohibition; Cro. El. 736. 4 Mod. 1 


Lev. 125. Ld. Raym. 88.—and ſo proceed to iſſue, . 
the merits of the cauſe. may be brought before them with 


„ fuſing the writ. Stil. Pract. Reg. 43. F. N. B. 44. 


is matter of 


| 8 the motion, the | x area has no ſuch right, for there might 
be judgment by efault, and the court be obliged to prohibit 


e A v. the 


4; ene. e. _ 61. 


EE fre om exbibicing a any. libel; 1 after, es ſhall not proceed <q 
eld by all the judges, that hi thire | 


a copy of the articles, a prohibition ſhall go quouſque they 


. our opinion is known, a doctor may attend on the other ſide. 


otion, a rule may be obtained to ſtay proceedings till the | 


But a prohibition to an eccleſiaſtical court was granted the | 
laſt day of term on motion, leaye having been obtained the 


Court generally _ The court idee awards a prohibition upon the motion : 11 | 


ſhew cauſe why it ſhould not be granted, Cro. El. 16, 94. ; 
| | 5 Mod. 247. Ld. Raym. 86. 236. Wilſ. Rep. 7. pl. 2. 
and in nice caſes Alſo in nice and difficult caſes it is uſual to direct thy 


the greater exactneſs, and the court thereby be the bettet 
enabled to judge of the reaſonableneſs of granting or res: 


1 How far plain- , When the court inclines to grant the motion for a prohi- 
ützes declaring Lion, the defendant has a ſort of right to inſiſt that the 
| right on part of plaintiff thall declare; but where the court inclines againſt ; 


againſt their own opinion; and it is no injury to the. plain- 
tiff, as. he may apply to another court. 2 
Biſbep of. Ely, Mich. 30 Geo. 2. 
So it appears, -that leave to declare in prohibition i is ; only 
nted when the court inclines to prohibit; not when it in- 


The 


—_— + ina. 


it they are clearly o 
tion, becauſe the ſame application may be made to the other 8 


| Jerters-patent. | PR” Coke: 1 Rol. 332. ö 


bse 


The court is not ca to 1175 7 for ſuch. 4 
ration, but are abſolute judges of the ſufliciency, or inſuffi- * 


ciency of the ſuggeſtion. on. 1 ä 
Nor will the court pub t the party to declare i in prohibition, 
opinion againſt granting the prohibi- 


courts. Lindo v. Rodney, Doug. 620. 

Where the party is ordered to declare in prohibitions. , 54 
ought not to take out the writ, but ſerving the other fide 
with a rule is ſufficient; 'and if in that ſuit he Obtain judg- 


- ment, the judgment 1 9 75 probibitiog otherwiſe it is quod eat 
1 


conſultatio ; therefore if the party be excommunicated, the 
mandatory part of the writ to aſſoil the party is not to be 
obeyed till after trial had. The Dean and 2 hop of Wells, 
Mich. 25 Geo. 2. 

In caſes of tithes ind mel ſort of matters where many 
things are in controverſy, it is very frequent to order the 
prohibition to ſtand as fo Part, and a conſultation to go as to 
the other part. 


If the declaration in prohibition varies from the ſuggeſtion, | 


this is naught, and a conſultation ſhall be awarded. 7 Mod. 
113. Leon. 128. For the ſurmiſe is as the writ. 
The declaration in prohibition is founded upon an 3 


ment for a contempt, „and therefore tlie declaration i in prohi- 


bition is a gui tam declaration, for it ſuppoſes a contempt to 
the king in proceeding after the writ delivered. 


any verdict about it. Stra. 482. 
i the jury upon an ifſue joined in a prohibition de = 1 
Abd, find a different modus than that alleged by the 


| prot, yet the defendant ſhall not have a conſultation; 


cauſe it appears that he ought not to ſue for tithes in - 
ſpecie, there being a modus found. Vent. 32. 

The declaration ought to ſhew a place where the defendant 
proceeded, after the prohibition ſerved; otherwiſe, the plain-, 
tiff ſhall not 975 judgment, though the writ of inquiry 
finds Acer ent. 348. 350. Ray, 387. 2 Jones, 
128. 2 Show. its : 

10 perſons cannot join in the declaration, where. the 


cauſe of complaint is ſeveral. Cro. Car. 162. 


If the libel be againſt ſeveral pariſhioners, who all inſt 
upon the ſame modus, they cannot join, but muſt, haye 
ſeveral prokibitions.*. Tel. 128. R. Raym. 425. 

Ik. there; Þpears'cauſe fora prohibition, there ſhall not be 
eon, though the declaration be defective for want 
of forch as becauſe there is not the prgfert of 4 Lg: or 


| Aer 


8 


47 


% * 3 
„ 


12 Co. 61. 
But the contempt is but form, and the jury need not give. | 


Of the parties 
- thereto. 


or in diſcretion | 


Wien wot an. 
reed, Tn 


* 
„ 
91 
85 


How to . 
when a png 
is ordered to 
declare; 


and of the judg- 
ment thereon. - 


Of debbie 
ſtanding as to 
part and con- 
ſultation going 
to part. | 


Gf the declara-. =p | 


tion 9 prohibi- 


> 


What dechr⸗ Ws 
tion ſhould ; 
e 


Of deſe _ 
therein. 


«i po 


The di HS: Sg 7. 


Of the > here an ifſue i 15 ined on a. . in ae 1 
Lapages and the j jury find a en ag for the Pinar Jet they ſhall give no 

by __ 5 1 55 7 75 than one - ſhilling. damages, for it 1s in nature of? an iſſue 

CLE to inform the confcience of the court. . Carter v. Leeds, Mich. 

EE A Wo 2 Geo. 2. But after the plaintiff has had judgment gued fret 

5 4 Probibitio, he may bring bis op upon the Caſe, and. IC 


5 cover the damages he has ſuſtained. _ 
 Conftrudion of On ft 1eWINg. cauſe. Again a prohibition, the court made the 
. fatureof 8& 9 rule Abſolute,” with a direction that the plaintiff ſhould de. 


IT e clare in prohibiti on. He tendered declaration, but the 
. Says © defendant refuſed it, and 17 to ng the proceed ings, 0 
8 ene les willing to ſubmit. The othe inkiſted he had a right 

0 (eg to go on, and ſo get at the co o/ts of the motion, which 


© could not otherwiſe have; but the court ſtayed the proceed- 
1 s without coſts; ſaying, the direction to declare was in 
8 50 ur of the def defendant, who might waive It. Gegge v. Jones, 

and from what Stra. 1149. [Vide, the ſtatute 8 & 9 W. 3. c. 11. 1 3 


e 3 which gives coſts 1 in probjbecion upon plaintiff's 'obtainin; 


e 6: I dgment, or a 1 of execution after plea pleaded or di- 


CN 9 55 Joined.] But the plaintiff can recover no coſts in pro- 
me _ hibition, unleſs he has execution. after plea or demurren, and 
judgment for him, but then after ſuch judgment and exe- 
eution; after plea or demurrer, the coſts ſhall be taxed from 
the ſuggeſtion, ſo as to take in the motion. . ils v. T urner, 

| Hil. 2 Geo. 1. C. B. 2 Crom. 23. ö 
Now 17 pantie | It was at the defendant's inſtance made part 7 the rule 


das declared and whereby a writ of prohibition wa n that the plaintiff 


; : nated." ſhould declare in prohibitio n. fendant afterwards. de- 


manded a declaration, and . Biden a non pros for want 
+. thereof, Whereupon a declaration was prepared: and when 
V ready, he Was told by defendant's agent that he need 
Hot deliver it; but as he had been at the trouble and expence 
in preparing it, he delivered the ſame, and called for a plea. 
3 pleaded nothing to the merits, but only that he 
did not proceed in the ſpiritual court after the prohibition, 
gave a rule to reply, and demanded a replication. Where · 
upon plaintiff applied to the ccurt, and obtained a, rule for 
0 to ſhew cauſe, why. he ſhould. not, pa the plain 
tiff 's colts of the proceedings in prohibition. "Which rul h rule 
was made abſolute. The court looked. on the plea, to. be 8. 
ſh; "6-4 w_ and not to the. Ea of FO cauſe : 

OO. eat 


2 
* « > * 5 — EY 1 
— ot fwb woos a. N X Aa<& waz a 0 


. . ¾ as” ho as. 


Mad: but whether he has ſo proceeded, or not, is totally 
after plea or demurrer: but this is not a plea within the 


after plea or demurrer, his cofts, it has been held, that theſe 
coſts commence from the ſuggeſtion, which is taken to be the 
| commencement of the fuit, in lieu of an original writ in 


from the time of a rule for prohibition. Sir Z. An v. 
| Dr. Hinchman, Mich. 7 Geo. 1. C. B. 


queſtion was, whether he ſhould be allowed coſts purſuant \ verdiet. 


4 Jac. T. a conſultation is given, and ſince the ſtat. Will. 3. 


08. v1 = | PROHIBITION. . 
Allegatit e . 


bibition, is and muſt be put into every declaration of this 


immaterial. The ſtat. 8 & 9 W. 3. c. 10. f. 3. gives coſts 


ſtatute, Seed v. Wolfenden, Bar. . | 1 
- Since the 8 & 9 W. 3. c. 10. giving plaintiff i in pro- From what time 
hibition” obtaining judgment, or any award of execution can ce m- 


ohibition; and if a feigned iſſue is directed, and found in 
plaintiff 's favour, he ſhall have the cofts of that too. Falmen 
v. Williams, Clerk. Barnes, 1306. | e 
The ſtat. 8 & 9 W. 3. extends only to caſes. Alter plea © Cafes withinthe 85 
pleaded, or demurrer joined ; but if there be judgment by W 
default, and the plaintiff have damages on à writ of ae | 
for the contempt in proceeding after the prohibition deli- 
vered, (which is confeſſed by the default, ) he will be entitled 
to coſts at the common law. However, as this part of the 
declaration is no more than form, colts are a lowed: only 


After a verdict for ee in odibltion as to part, the Of coſts after 
to the ſtatute Will. 3- or not? In'quare impedit, if defendant 9 
has judgment, a writ is awarded to the biſhop: in replevit, 
a writ of retorn. habend; and coſts are given to the avowant, 
in ſome caſes, by the ſtat. 21 Hen. 8. In prohibition, by 


coſts, 8c. if verdict, &c. paſs againſt the plaintiff. Rule 
that judgment be entered, for a conſultation as to part, and 
for coſts. The Paſtea was agreed to be altered, with atk - 


to finding that plaintiff proceeded in the ſpiritual court after 


the writ of prohibition delivered to him, which i is material, 
eps mo tam v. ee & al. n x 38. 


F 


\ (6) of the Writ of Conſultation. „„ . 


1 wht of een is ſo called, becauſe, upon Waben Its nature. 
tion and conſultation had, the judges find the prohibition ill - 
founded; and therefore, by this writ, they return the cauſe 


to its original juriſdickion, to be there determined. 8 


If a prohibition be granted without notice to the other When conſul- 
tation will be 


party, and upon motion it appears that there was no cauſe granted-or nd, 


for it, the court will grant a conſultation, without PEE him and by whom, 


to WOE == PR, 1 0 . 97. = 74 and of the con · 
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PRONIBITION. 5 


found for the defendant, generally, a conſultation ſhall go. 


So, if the matter found for the defendant varies in words, 


but not in ſubſtance, from tlie ſuggeſtion; as if the ſug⸗ 


" geſtion be, that t thirds of the tithes belong to the plaintiff, | 


and the verdict i is te entire parts. of all tithes. 


* Soy if there be a material variance between the ſuggeſtion | 


8 a prohibition, and the libel in the ſpiritual court, there 


ought to be a conſultation ; for the prohibition ought to be 


founded upon the libel; as if the libel be for tithes of corn, 
and a modus be ſuggeſted for titlies of hay, upon demurrer to 
the declaration in prohibition, a conſultation ſhall go. Vel. 39. 


So, if there be a variance in quantity, as if the libel be for 


two hundred faggots of wood, and the ſuggeſtion be for twenty 
. Tel. 59. 


So, after a prohibition granted. if it appears that the 


wis court has conuſance for part, a een ſhall go 
Nn Kd. 12 C. 6. 

So, if after a prohibition granted it be not ſerved till ſen- 
"tence and appeal, it cannot be afterwards uſed. Cro. Jac. 429. 


But a conſultation ſhall not be granted nen in term. 
| . 1 


Nor by a judge, but in in court. IId. 

Nor after a declaration upon a prohibition, it ſhall not be 
* granted upon motion before plea or demurrer. Cro, Car. 238, 

Nor ſhall a con/#ltation go, where a verdict is found for 
the defendant, if it appears upon the whole matter that the 
' ſpiritual court has no conuſance; as if a prohibition be upon 
a ſuggeſtion, that all lands in A. are diſcharged by a modus, 
and there is a verdict for the defendant, becauſe it is found that 


all, except ten acres, are within the modus; yet a conſultation does 


% 


not go for ſuch miſtake in the iſſue, if the libel was not fortithes 
of the ten acres. 2 Rol. 320. l. 8. 15. Hob. 192. 

So, if the ſuggeſtion was of unity, ratione cujus he ſhall be 
diſcharged, and a verdict finds that he ſhall not be diſcharged 
 ratione inde; though it be againſt the plaintiff, yet being imper- 


tinent, for the fact to be tried was, whether there was an unity, 


Ke. a conſultation does not go. 2 Rol. 320. 1. 35. 11 Co. 15, 

| So, though there be an immaterial variance between the 
e and the libel, a conſultation does not go: as if the 
ſuggeſtion be for a total diſcharge upon the ſtat. 31 Hen. 8. 


and recites the libel to be for twenty faggots, where it was 


for two hundred; for it was not material for what quantity 
the libel was, when the plaintiff claims a diſcharge for the 
whole. Vel. 7 5. 


So, if the fuggeſtion varies in quantity from the libel, il 


* * N to the copy of the libel delivered by. the 
f | 9 


fen. XVI. 0 


85 after a pts granted; if upon trial the matter be | 


ve 1 
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PROHIBITION. 
80, though the modus be not proved, as laid by the plain- 
tif, although there muſt be a verdict for defendant, who is 


entitled to coſts 3. yet, if any modus be found, though dif- 


ferent from that laid, the court will refuſe a conſultation, 

A writ of conſultation is to the following effect: 
..« GEORGE the Third, by the grace of God, of Great 
« Britain, France, and Ireland, king, defender of the faith, 


1 and ſo forth. To the right -wor/bipful J. C. maſter of 'arts, 


« vicar general, and principal official of the epiſcopal or tons _ 
« ſftorial court of Exc. Whereas C. D. lately in the 

« court chriſtian before you impleaded A, B. by the name 
« and deſcription of A. B. of the pariſn of in the 
« county of Devon, for this, that by the laws, &. (Bene 


.« ſet forth the ſubſtance of the libel) as by the libel of the 


& ſaid C. D. amongſt other things more fully appears. And 
« whereas the ſaid A. B. has. lately proſecuted and cauſed 


« to be directed to you our certain prohibition out of our - | 


« court, before our juſtices at Weſtminſter, that you ſhould | 
« no farther hold the plea aforeſaid, in the court chriſtian 
« aforeſaid, before you, or any thing farther in that behalf 
« attempted, by pretence of which our ſaid prohibition you 
« have from. thence hitherto delayed, and yet do delay fur- 


« ther to proceed in the cauſe aforeſaid, as we have under-- 9 


ic ſtood, to the great damage of the ſaid C. D. and to the 
et manifeſt prejudice of the eceleſiaſtical liberty. Where- 
« fore the ſaid C. D. hath in our court, before our {aid 
« jigſticet at Weſtminſter, humbly beſought us to grant him 
« our aid and aſſiſtance in this behalf; and we. favourably 


„ conſenting to the petition of him the ſaid C. D. and being 


« unwilling that the cognizance, which to the: eccleſiaſtical 
« court in this behalf belongs, ſhould be further delayed by 
ee ſuch falſe and ſubtle aſſertions; becauſe in our ſaid court, 
« before our ſaid juſtices at Weſtminſter, it is in ſuch man- 
« ner proceeded, that it is conſidered by the ſame court, 


& that the ſaid C. D. may have our writ of conſultation to 


« the court chriſtian aforeſaid, our ſaid writ of prohibition 
« to the contrary thereof notwithſtanding, whereof the ſaid © 
« A. B. is convicted, as it appears to us on record. We 
« therefore, being unwilling that the ſaid C. D. ſhould be 


in anywiſe injured. in this behalf, ſignify to you, and 


« command, that you may in that cauſe lawfully proceed, 
* and further do what you ſhall know to belong to the ec- 
« clefiaſtical court, our ſaid prohibition to the contrary _ 

OTC 2 ES, « thereof 


Of the effect of 
IF the prohibition 
when granted 
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- | cc otherwiſe changed.” | 


upon the ſame ſuggeſtion, | 


PROHIBITION: {Ch/XVL 0% 


e ſtanding. 


. Witneſs Bir James Eyre, knight, at Weſtminſter, the 
7CCCVV*˙VCVCCC I ROT, 


. 
z 


ow day G Mr. ä | 
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When the court grants the writ of prohibition, fuch writh 


not ee final and concluſive, even in ordinary caſey, 
For though the ground be a proper one in point of law, for 
granting the . yet, if the fact that gave riſe to it be 
afterwards falſified, the cauſe ſhall be remanded to the prior 
juriſdiction. © If, for inſtance, a cy/fori' be pleaded in the 


ſpiritual court, a prohibition ought to go, becauſe- that coutt 
has no authority to try it; but if the fack of ſuch a cuſtom 
be brought to a competent trial, and be there found falſe, 2 
Wit of conſultation will be granted. And for this purpoſe it 
di, that the party prohibited may appear to the prehibitin, 
and take a declaration, (which muſt always purſue the ſug. 
geſtion,) and ſo plead to iſſue upon it; denying the con- 
tempt, and traverſi | | 
was grounded; and if that iſſue be found for the defendant, 
'- --- He ſhall then have a writ of conſultation  *' © 


the cuſtom upon which the prohibition 


(Hi) Of granting a Prohibition after a Confultation 


awarded. 


„% By the go Edw. 3. e. 4. 4 It is ordained and Rabliſhed, 
c That where a conſultation is once duly granted. upon 4 


& prohibition made to the judge of the holy church; that the 


e ſame judge may proceed in the cauſe” by virtue of the 
“ ſame conſultation, netrwithfanding any other probibition t | 
& him thereupon delivered: Provided always, that the mattet 


« in the libel of the ſaid cauſe be not engrofſed, enlarged, ot 


. 1 
» 


Fudge of holy church means ſpiritual judge; and therefor 
this ſtatute extends not to the court of admiralty. 2 Brownl. 35. 


Same judge means ecclefiaſtical judge in general,-or-perſot 

| competent, and not to the ſame individual perſon. Pop. 159. 

Palm. 418. Latch. 6. 75, r 
This ſtatute hath been conſtrued to extend to thoſe caſes. 
only, where a conſultation hath been lawfully granted, that is, 


upon the Sg and merits of the thing in queſtion, and not 
to ſuch caſes where, for defect of form, miſpriſion of a 
clerk, miſpleading an act of parliament, &c. conſulta- 


tions have been awarded. 2 Brownl. 26. 247, Leon. 130. 


And therefore regularly, where a conſultation was awarded 
upon the merits, the party ſhall not have another prohibition 


Though 


2 3 Edw. 6, the plaintiff is not precluded, but may bring 


and 55 a conſultation. duly 


| prohubition on the ſame libel. Comb. 63. 


FI 5 ' PROHIBITION. ne ͤ⁊ĩ 
1827 a _ and d then 55 vais So 
Fe, Thay cu the "ap oonfultion be granted by another court. 

Wt though he yaries in the modus ugon which the former | | 


ibition was had. 1 Rol. 378. 
Ma if a ee was awarded for want of form in "the — 5 ed 


geeſt wh on. e thereon, another prohibition may 995 wo 
13 . Car. 208. ou he: 


. $0, if the . as awarded for want of proof of or for want of 
the ſuggeſtion within the /x months, purſuant to the ſtatute prov of ſug* 
genuon 
15 15 ohibition (but then he muſt pay double cgſtt, ace 1955 
cording 10 the ſtatute, Carth. 463.) 3 fr this ſtatute, of 1 
Edw. 3. goes to the ane, made upon the ſame libel, 
e e and not to the caſe of 
not having witneſſes * to prove the ſuggeſtion through 
negligence, But it was Tis by. Holloway, Juſt, that after 
a conſultation awarded for not proving his ſuggeſtion, &c. 
the ow ſhall be for ever barred from having another 


But if, after a conſultation for want 0 proving his ſug- | 
geſtion, the party appeals, there may be another prohibition '- © 
to the court, to which the appeal was, upon the ſame ſug- 
geſtion. 2 Rol. 500. | 

So, if after a conſultation the libel is enlarged or changed. or if libel be 
2 Rol. 207, . OY 

So, if a conſultation goes for a collateral matter, 38 if the 
plaintiff was nonſuited, Com. Dig, 4 vol. 484. But. Keb. 
286, If, upon the trial of a ſuggeſ jon, 175 laintiff be non- 
ſuit, no new prohibition ſhall by 85 ranted, although the non- 
ſuit was occaſioned for want of ſome of the plaintiff's wit- 
neſſes, who were to prove the truth of the ſuggeſtion, and 
who were neceſſarily obliged to be abſent... 

But where the ſuggeſtion was for a modus of tithe + : 
lambs in the pariſh, and a conſultation went, another prohi- | 
bition ſhall go upon a ſuggeſtion of the ſame modus in a par-. | 


ticular farm. 2 Vent. 47. This caſe is reverſed there. 


So, if a conſultation goes, and there, be afterwards a new 
libel for the ſame ſpecies of tithes in another year, a prohi- 
ps ſhall go upon the lame ſuggeſtion as was tried before. 
el. 102, 
And if a conſultation goes, and the party againſt whom or appeal made; | 
appeals; the appellee may have a prohibition, though the 
appellant cannot 3 Its. Pops. N nr 7+ 70 
So if, after a conſultation, the plaintiff. pleads the ſame or plaintiff | 
matter (OI, was aten and. found 2gainſt,, hip ao FOOT ITED. 
common law; 


gy 


** 


3 F uoOHTBIT TON. (cn. Xvi. 0 


common law) in the ſpiritual court, which js accepted, ang Ml fo 
proceeds there for a trial, the former defendant may have . 
new prohibition : for they cannot try, in the ſpiritual court, Wl all 
a matter determined at a trial at law, which, was proper th af 
be there tried, as if a diſcharge within 31 Hen, 8. was ſug. be 
1. © geſted. 2 Rol. 319. 1. 45. Hob. 286 
© efifitwere II the eccleſiaſtical court refuſe to grant a copy of the Ml #* 
2 n libel fot which a prohibition is granted, and thereupon they ri 


grant the copy, and afterwards proceed in the cauſe, the ur 


A (53. FS 


© | matter not being within their juriſdiction, another prohibj. Wl th 

„ tien es, Moor, 917. 0 
How if defend. If the defendant in prohibition dies, his executors may 
_ ant dies- proceed in the eccleſiaſtical court, and the judges of the 
| Court out of Which the prohibition was granted will alſo in 
fluch caſe make a rule to the ſpiritual court to proceed: but 
then the plaintiff may, if he 3 have a new prohibition 

Against the executors. Lil. Rep. 155. 
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c % (I) Of Diſobedience to the Writ of Prohibition. 
Okt thedifobe- The diſobeying a prohibition is a contempt to the ſuperior 
Ro, —_—_— court that awards it, and * by attachment, which 
'  andhowpu. iſſues againſt the Judge and party for proceeding after ſuck | 
niſhed. —_ prohibition, and for which they are _—_ to fine and im- 
priſonment, according to the direction of the ſuperior court 
. F. N. B. 40. Bro. tit. Pro. pl. 5. 9. 11. and 279. Though 
| the writ was not directed to the party. 19 Hen. 6. 54. 
And ſuch attachment may be awarded againſt a peer of the 
5 rn ar , ͤ :!:! ĩ b 
Ot the attach= An attachment was granted upon an affidavit that the party 
. proceeded after a prohibition delivered to him, in a ſuit for 
Be . a ſeat in the church, which the plaintiff claimed by preſcri- 
| tion; and upon his appearance and examination upon inter- 
Togatories, he confeſſed the matter, and was fined five marks, 
Dr. Wainwright's caſe, 2 Jon. 470 
And not only an attachment lies for proceeding in the ſame 
.. cauſe pending a prohibition, but alſo for inſtituting a new 
ſuit for the ſame thing; as if a perſon libels for tithes, and 
a prohibition is brought, and he libels for tithes of another 
| year, the firſt not being determined, an attachment ſhall be 
awarded. Leon. 111. Moor, 59g, © e 
And in an attachment upon a prohibition, the plaintiff 
ſhall recover damages and coſts againſt the party for pro- 
ceeding after the writ of prohibition awarded. Cro. Car. 
| e 2 Jan: as. Vent. J. 3 Lev.:360, 
ot the anclent x3 "09 ; In the caſes of prohibitions, where they were granted 
2 in ſuch on motion, the ancient courſe was, that the party 1 


5 the 
hibi. 


may 
f the 
ſo in 
+ but 
ition 


3 212 f tiff. 3 
be thus: 3 Upon granting a prohibition to the plaintiff, and. how al- 


(See. v. i. PROHIBITION. | „ 233 


5 2 1 z 2 p . 
tire facias quare conſultatio non debet concedi 
i: Seat in Stiel Sele the ſuggeſtion was Pres os OE ; 

ſo a prohibition granted thereon, ad damnum 0 : e par J . - 
2 this practice was altered, and the courſe came to 


= * 


- tered 
the court bound him in a recognizance to proſecute , an at . 


7, ing in the ſpi- 
- ontempt againſt defendant, for ſuing in th Bo) 
ce rr prion grand, nd then 0 doing 

So the prohibition. 80 that he who was the de TG 8 
40 court, is now become actor or plaintiff 69s 5 5 87 1 . 
above. | 55 
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"Hue s x. of di continuing the Afton. 1 | 
Sxc. 2. Of entering a Noli e „„ 9 
Sxc. 3. Of the Retraxit. 1 g 
© Sxc. 4. Of Staying Proceedings. on Bona of Det 


"1: Man Opt. 9 © 


| SEC. 5. Of the e of Limitation, and ſuing 
out Writ to ſave the Statute. _ 


A 
Sxc. 6. N i Neher ging Debtors under the Lord! it 


sre. Los of Summons and Mation, 1 5 = 
- Barron * BY 10 
Of di 4; 222 the Afton. 2, | s bo 


| If hs blinde after the commencement of a ſuit, wiſe WY ps 
to proceed no farther therein, either from the action not 
being maintainable, or from the form of action being mil. = 


conceived, or the wrong parties having been ſued, or from 
avy other cauſe, he may diſcontinue the ſuit, and afterwar Ko 
begin again de novo, or not, as he thinks fit. 


How 3 ow: pro- But ſhould he neither proceed in due time, nor regular #5 


ceedings, nor 
diſcontinuance 


3 8 
Terms of dif- 
j continuance. 


- As to execu · 
teres c. 


| where they have * broug t FR — wrongj 


' diſcontinue, defendant may obtain judgment of non pros againit Wi 1. 
him; or, ſhould the plaintiff bring a ſecond action for the be 
ſame cauſe, without having diſcontinued the firſt, defendant 2 
may plead auter action pendent, and plainuf mw 'be ſaddlel iy "2 
with the coſts. es 

Whenever plaintiff diſcontinues, it is- upon payment af 
_ colts. Stat. 8 Eliz. c. 2. ſec. 2, 

Executors and adminiſtrators pay coſts of diſcontinuing 


but} 
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4 or Disco xUixe. 1 


but not e Burr. 1461. I 584. 1928. A Bar. 169, | 

1 Blac. 45 1. | | 
An avowant in replevin, canriot deere few though Avowant ean- 

he is an actor in law, yet it is the plaintiff's ſuit.” Stra. 112. not diſcontinue. 


Plaintiff may diſcontinue, as a matter of courſe, any time When diſconti. 
before verdi® or judgment on demurrer. 1 Sal. 17 25 eee 


Jar, 307. 


And even After e on demurrer, plaintiff upon mo- Ma ate 
tion in court, may ſometimes get a rule to diſcontinue. '/- judgment on 
But this depends much upon the nature of the caſe, and ne 5 1 | 
of the demurrer; for, in: general, where the queſtion deter- 95 


mined on the demurrer, goes to the merits of the action, 


the court will not give leave to diſcontinue. ' Turner v. 
Turner, 2 Lord Ray. 856. 1 Sal. 179. But there are caſes 

both ways; ſee Henderſon v. Williamſon, Stra. 1 16. Butler 

v. Mafifty, Str. 76. and 3 Leo. 440. 

After pid on demurrer, (but not entered on 10 cb d) 
and writ. of error brought, plaintiff had leave to diſcontinue 
on paying coſts on writ of error. Pym v. Warren, Bar. 169. 5 

The court will never grant leave for plaintiff to gifcontinue o or 1 ver- _ 
after a general verdict, which is ſinal; but after a , one 9 - | 
it has been done. 1 Sal- „ The pecialy 

Nor after writ of inquiry - executed and eta or writ of in- 
Carth, „ © quiry. 

Unleſs the defendant confines thereto ; the reafon i is, be- Of defendant's 
cauſe if the plaintiff will not enter up judgment, defendant e 
ay: x Sal. 198. 

If the action be againſt defendant as a jade of ths peace Mow, iron 
in the execution of his office, and plaintiff moves to diſcon- be againſt a 
tinue, defendant may make an affidavit of the fact, upon Jane, 
which court will make it part of the rule that plaintiff ſhall 
pay double coſts. Though in caſe of a verdict or nonſuit, it | 
muſt be done by way of ſuggeſtion. Str. 974. 

If diſcontinuance: be by fide-bar rule, which is of ark Manner of dif. 
before verdict or argument on demurrer or execution of in- | 
quiry ; get rule— 5 e = 


e e | 
o/ clerk of rules, —Carry it _ Of ſecondary, —Get 3 5 
to the Maſſer; get appointment ment from prothonotary to taæ 60105 4 . 
thereon for taxing coſts 3 ; 'ſerve ſerve copy thereof on defendants 
copy thereof on defendants. attor- attorney; if no attendance, repeat 
ney, at the time fixed; Maſter will the ſervice three times; cofts _ 
Proceed to tax cojts whether . then an . 5 
ant 3 attorney attend or ans, 5 


The rule is only conditional, and does not vt tay proceeding 
ll the colt. are 885 8 
80 0 


— Irs or — 
— mu — or, * — — - - - — —_ — — — — * — — — * — 
— .. Ee Os a a 
OSD IE FE. ĩͤ äöôÿ?]r))! ——— —ę—L . —L—e—-— — —— 
ww - 4 
- - : ” 
* * * 


4 


| . ol itſelf diſcontinue an action; there muſt be an appointment 
3 to tax the coſts. Whitmore v. Williams, 6 D. & E. 765. 


of the king. 


„„ 1 5 0 entering a Noli Profequi. 


4 not pin - Anviher way by which a plaintiff may put an end to the 


Ferm of entry. the record, which is as follows:“ Et prediftus A. B. per 
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N | 5 a 6 3 
„%% 0 a that the mere W of the rule to diſeontinue does not 


If diſcontinuance be by motion in court, it is a rule nj; 
if made abſolute, get rule of clerk of 2610S 1 12 proceed ag 


| Though the plaintiff tee on "the common rule, on 
e, es payment of, coſts, he is not liable to an attachment for non. 
14>... =, payment. Stoker-v. Woodeſon, 7 D. & E. 6. 
Another kinder There is another ſpecies of diſcontinuance which it may 
_ Aifcontinuance. be proper to notice here, termed a diſcontinuance of proce, | 
EEE 23 the former being a diſcontinuance of the action. 
ee This is ſomewhat ſimilar to a non pros, for when a plaintiff | 
olproceſt, what. Jeayes'a chaſm in the proceedings of his cauſe, as by not 
continuing the proceſs regularly from day to day, and term 
to term, as he-ought to do, the ſuit is diſcontinued, and the. 
defendant is no longer bound to attend; but the plaintiff muſt 
| | begin again, by ſuing out a new original, uſually paying colts Wm, 
5 to his antagoniſt. 3 Blac. Com. 296. 
How contini- Before declaration there is, properly ſoaking, no conti- | fo 
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wess entered. nuance, though the parties by conſent might have obtainel 


a day called dies datus prect partium. After declaration, and P! 

befare iſſue joined, the proceedings are continued by impar!- Wl 

ance; after iſſue joined, and before verdict, by wvicecomes un | 
. miſit breve ; and after wan or munen by curia adviſat 
e me 


Neceſſity of en But the necelſity of entering theſe continuances is now 


tering them 


taken away. nearly at an end, fince the want of a continuance is aided 


ca 
ca 
th 
by the appearance of the party. Wynne v. Wynne, 1 Will. 40. 4. 
Nor can the objection be made pendente placito before judg-. 8 
ment, for it may be continued at the pleaſure of the court. qu 


5 Beechey v. Sir T, homas Shirley, Cro. Jac. 211. And after judg- 


ment it is aided by the ſtatutes of jeofails. 32 H. 8. c. 30, % 
488 5 Ann. c. 16. Smith v. Bower, Cro. Jac. 528. 22 


No diſcontinu- Formerly all ſuits depending at the time of the demiſe of of 


ance by demiſe the king-were thereby diſcontinued, but | it ae Wera 


by ſtat. 1 Edw. 6. Ce *Þ 


Srorion II. 


proceedings is, by entering a nol. prof. as it is called, upon 


6% 7 . % attornat. JRun venit ** in * &&* fatetur ſe nolle 
* | 3 ulteris 


— 


5 4 22 ſequi, ideo-confiderat. of gd FRO car i, | 
22 ; ne 6. 15 z 
11 ben the nab arof * to the whole cauſe of ons it les operation, 
PE eperates in effect as a retraxit. And ſuch judgment of nl. i 
mfr; | prof. could be pleaded in bar to à new action for the ſame - 
du Laue. Beecher v. Sir Thomas Shirley, Ero. Jac. 211. But 

) otherwiſe it may differ from a retraxit,. and be only a relin- 


ö On quiſhment of part, not the whole ſuit. 1 Wilſ. ?. 1 
927 For the plaintiff may enter a nol. prof: either as to the May be * : 

N whole action, or only as to part of the action of the de- 2015 the whole 
may kendants, OS orpartofa 6 
ce, . Thus where ere plaintiff after declatition, diſcovered: 4 
„ut to be an infant, he entered a nol. pref: 1 
ntif But in ſuch caſe the court look 8 600 it as a diſcontinuance Phinti® muſt - 5 
Drs 0ſo far as to render the plaintiff liable to colts. under 8 Eliz. Pay cdits. | 
| the 0 2. . 2. Cope. Ti, 3D. & & E. hho e 5 

f Plaintiff, inſtead o 


entering a 1! a as 10 the whole, How, if intered 

ook. may only enter it as to part of the cauſe of action, or to one ed anne” 
of the counts in declaration. | | 

But if there are ſeveral counts in hs 4 ant de- In caſe of de- 

fendant demurs, ſhewing for cauſe that the counts are im- coun; ; _ 

| properly joined, plaintiff cannot enter a nol. proſe, as to ſome 

„url. or the counts, and join in demurrer as to the other: Roſe and 

Per Mercy & Une. v. Bowler and others, 1 H.'Blacs 108. 

„ Nor where there are two counts, and demurter to oe, be⸗ F 

coals one of the defendants was not named in the laſt count; 

: can plaintiff enter a nol. prof. on that count and proceed 1 

h the other. Drummond v. Dos ant, 4 D. & E. 360, 

But if there is iſſue upon part and demurrer on part, if or iſſue wy 


. FR demurrer be firſt argued, and judgment for plaintiff, he map * 
nas: enter a #07. prof. as to the iſſue, and proceed to writ of in- 
* quiry on demurrer. Sal. 2217. 
juag⸗ But if iſſue be tried firſt, the venire goes tam to try rum 
3% i © afſeſs contingent damages on demurrer. 
190 ö00 The nal. proſe in the firſt caſe may be entered at the time When fuch ndl 
rai of entering final judgment. Fleming v. Langton, Str. 5 32. — ene, 
TW As plaintiff may enter a nol. prof. as to part of the cauſe of yy, If again 
 W=ttion, fo he may as to ſome of the. defendants where there ſome teſehdants 
pany 1 2 Del Au . 
Thus Where two defendiits in aſſumpſit ſever ib pleadin F 
and one pleads a ſpecial plea, as bankruptcy, which on 1 — 5 
joined is found for himy plaintiff may enter a nol. proſe as to ants 9 — 
him, and proceed 2 in Judgment and "OR againſt 
Ry” the other. Doug. 169. n. bow wes 
0 at this can only be done i in aumghet- or actions on con- 
* act, where the plea of ſuch defendant merely goes tg 


Volt. 


th his own "Tech an not ohh it were A plea that went 


[terius 


0 


. or ENTERING: A-NOL.' PROS, | cok. 
. te- the merits of the action itſelf. Note and another v. Iighan, 


1 Will. 89. | 
| Os, becauſe it is: on a ſain 
In torts and But i in actions of treſpaſs or tort, it is digerent; for tort 


treſpaſs, muſt are everal, and plaintiff may at any time enter a nol. pm 
EX 3 ns: to one defendant and e e A inſt the reſt, provided 
Judgment. 80 be entered before final Jndgh ent. 1 v. Salla 
10 OSS 456. 8 : | f 


kw, oo as _— n n 


— I. 
ox the Retraxit.. 


Ketraxit, what, "Bo belides the 11 entry of a l 3 there f is a5. 
© , _ ! other-way of a plaintiff getting rid of a ſuit, Which is hy 
making a retraxit. This may be done when the trial is call 
7 on by a plaintiff coming in perſon into court: where his action 
is brought, and ſaying he will not proceed in it. It is ſo 
Form of eanry; 28 from the form of the 8 et Et prædict. quarensin 
& aropria perſona ſua: vent & dicit quod igſe placitum ſuum i 
« 8 verſus pred. defenden. ulterius proſequt _ 25 ſed . 


{ 
* 
* 


2 


FRY = 


ow 546 c abinde omnino ſe ritraxit.” A retraxit muſt be always 10 
n perſonz if it is by ae, it is error. 8 Rey 5. 5 
| = 3 Salk. 245. 5 


Wherein it dif-. A retraxit differs from a nonfuit, in that the one. is neg. Wl 
fers from nan- tive and the other poſitive; the nonſuit is a mere default and 5 
fit; neglect of the plaintiff, and therefore he is allowed to begin 5 
bai ſhit again upon payment of coſts; but a retraxit is an 
open and eg renunciation of his ſuit in court, and by Mug 
tdttzsis he ever loſes his action. 3 Blac. Com. 296. of 

| ora nol, pro. A retraxit alſo differs from a nol. proſe;: but in its operation WI. - 
5 is moſtly fimilar to a nel. prof entered to the whole cauſe of 
[5 8 8 as has been ſhewn pes Croc Jae. 211. | 


—— FEE ; 
. ' : 


75 7 Serien w. rs 
- o 2 Proceedings on rann 95 Dabs wid Cabs, 


| e The above three: Ca Man wh fl bier have ſhewn is 
ant n — what manner the plaintiff ma put n od to tho ſuit, by dif 
n 22 cg. entering a  nolt-proſequlyhor ma retraxit ; but in 
— ions the if Ref ed of the juſtice 

—_— plaintiff's claim, and wiſhes?to prevent the expence of 
2 e may 1 3 8 by Penn ns 


7] - 


— 


2 


= 
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the debt and coſts. I; ſay in many actions, becauſe it cannot 
be done in all, but in thoſe only which are brought for any 
ſpecific debt or ſum of money due, and when the amount of 
E RES is fixed or agreed upon by the parties; for 
whenever the guantum of the demand is diſputed, the judge 
and court will not enter into the merits, hut the parties muſt 
ſettle it before a jury. So in all actions for damages only, 
for any breach of agreement or tort, or treſpaſs or the like, 
the amount of which a jury only can aſcertau. 
But there are ſome exceptions. even in theſe caſes, and 
under certain circumſtances the court will ſtay. the proceed- 
ings in an action of treſpaſs for ſeizing goods, on defend- , 


- 


ant's reſtoring 465 be or paying the full value of them 


AL with coſts of the action. Pickering v. Tru/te, J D. & E. 535 
But if it is a ſpecific debt, defendant may take out a ſum- 
8." WY mons before a judge, for plaintiff to ſhew cauſe why, upon 
18; by payment of the debt and coſts of the action, all proceedings 
„„ r on OT. 
on BY This leads me to notice the uſe and. propriety, in many Utc of getting 
18 fo caſes, of the modern practice of obtaining a judge's order, particulars . 
evo granted of courſe for plaintiff to give in the particulars; MO 
ſum a his demand; for in obedience to this order, the plaintiff what degree t 
lt ſd muſt ſpecify the items for which he brings his action, men-  ftrifineſs they 
Iman tioning dates and ſums, by which means defendant is enabled — ppc | 
p. 58. to know the juſtice of the demand, and either to ſtay the . 
proceedings by paying the whole, if the whole is due, or by. 

* paying ſo much as he thinks due, into eourt; nor can the 

, blaintiff upon the trial go out of the particulars, by giving 
den eyidence of any items not mentioned therein. 
* nn cjetment on a forfeiture, the court granted a rule that 

d by leſſar of plaintiff ſhould give in a particular of the covenants, 
Es of the breaches, of the times when, &. on which he meant 
ile of to inſiſt that the defendant had forfeited the leaſe, and that 


he ſhould. not be permitted to give evidence at the trial of 
ny thing not contained in thoſe particulars. _ Doe v. Philips, 
& E. 50J | 1 85 SE 

In an action brought by the aſſignees of Hunter v. Selby, 
or work and labour done by the bankrupt for Seihy; plea, 

at promiſes (if any) were made by defendant and one Totones, 
and not by defendant unly; replication that they were made 
by Selby only, and iffued thereoeodddddn. 

A bill of particulars was demanded by defendant᷑ under a 


ther udge's order, which was delivered by the defendant, conſiſt- 

: ice 8 of a variety. of articles, forming a long account of the 

Ju of vhole tranſactions between the bankrupt and defendant and | 
git 1s partner. At the trial of the cauſe Erſkine ſtated, that 


tough the whole demand was for a large ſum, as ftated, he 
2 : 1 2 2 ; 1255 ſhould 


* 


„ ox STAYING PROCEEDINGS, Kc. (Ch. XVI. 
muould only go for thoſe articles which he ſhould be able t. 


prove were ſpecifically ordered by the defendant himſelf.— 
| Gibbs objeQed, that the bill of particulars was appropriated 
to the demand as againſt the defendant and his partner, and . 
that therefore the plaintiff muſt be bound by his bill of par. 0 
ticulars, and that ſelecting out particular articles as appto⸗ 
pPriate to the defendant on his ſeparate account, would be 
going out of the particulars. And of this opinion was Lord | 
| enyon, and the plaintiff -was. nonſuited. A motion wis “ 
__ afterwards made for a new trial, which was refuſed. - The W* 
RS bill of particulars was delivered before plea pleaded. Lon- Wh lin 
551 don, Sittings after Hil. 35 G. 3. Ee 
or defendant's In the fame” way, if defendant pleads a ſet-off, plaintif be 
| map obtain an order for him to give in the particulars of Wie 
AT oy ſet- off, and thus be prepared with evidence to contra. be. 
Baut as this is but a modern practice, and an indulgence 8e 
, to the party demanding the particulars, the court will not e 
© hold a very tight hand over the party giving it, unleſs they ne 
have reaſon to think that falſe particulars were given in pur- 
F poſely to „„ Te E152 RE TOs eo 
Not to de teo | Thune, where the particulars of plaintiff's demand, as given 3 
PEW adhered in under a judge's order, were for cafh received of Ham- ing 
B57 merſley and Co. 37/., it appeared in evidence that 25 l. ws by. 
caſh paid by Hammerſley and Co. to defendant, but the re. 
mmaainder was the amount of a bill which had become due, | 
; but was not paid, which bill belonged to plaintiff, which Www; 
- Hammerſley and Co. gave to defendant, defendant after por 
_- wards brought an action againſt an indorſer of the bill, and AA 


recovered ; it was objected that no evidence of this bill and ( 
4 of the action could be given under the above particulars; Ad 
7 but C. J. Eyre held, that if plaintiff could ſhew defendant Bi | 


turned this identical bill into caſh, evidence thereof might be 
given under the particulars, as caſh received from the bankers, MAN 
and that he would not be too rigid in this reſpect. Vaugim W ( 

v. Thatcher, Mich. Sitt. C. B. Guildhall, 1795,  _ 
It is to be obſerved, that the ſtaying proceedings by pay Ad 
ing the debt and coſts, is wholly diſtinct from the paying WW 4, 
money into court; the latter is a matter of right, which, in Ad 
certain caſes, defendant may do withol conſulting the plain. 
| tiff, and the plaintiff is afterwards at liberty to proceed fo HAN. 
ny x further ſum, but the lformer is putting a complete end w aj 
the ſuit, by the full demand being fatisfied, and the coſts o fa 
the action Faid, and can only be done by a rule of court Ac 

an order of 


a judge, ſerved upon the plaintiff for that pu- w 


\ | Poſe, who may ſhew cauſe againſt it if he thinks fit. An; 
\ "IE i 9 15 LIE FT *& * 5 „ Foy ele 44 4 + N 10 ö th 
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x 


of the Statute of Limitations, and ſuing out the Writ 


to ſave the Statute. . 


As well from the motive of 6 quieting men's eſtates and 
« avoiding of ſuits,” as alſo upon the principle that vigilantibus 
un dormientibus Jura ſubveniunt, have the different ſtatutes of 
limitation been paſſed. If therefore a plaintiff, through ne- 
gligence or indolence, hath delayed proſecuting. his claim, 


Reaſon of the. 


ſtatutesof limit · TE 


ation. 


* 


however juſt in its nature, beyond the time limited by the 


ſtatute, ſuch fact may be pleaded, and will be an effectual 
e een 765 „ 
The ſtatutes, however, have provided (as hereafter men- 
tioned) againſt certain circumſtances, which, without any 
lches or default of plaintiff, | 
mencing his ſuit in due time, 


Actions muſt be reſpectively brought within the follow- 
ing times, to be reckoned from the period when plaintiff is 
by law entitled to bring ſuch action: „ 

Acdbioncd. jo 


Statutes. Tear: 


Writ of right. N 3 - : 32 Hen. 8. C. 12. - 60 ; 
Formedon and ejectment. 21 Jac. 1. c. 16. 20 


Attions: upon the caſe} f 
| (except ſlander ). 8 
Actions upon account 
{except accounts hetæveen 
3 and merchant): | _ | | de 
% / %% nn Hes ä 
(except aal and 855 Jig. „ 6 
lumen. ꝛꝶ0 | 5 
Actions upon debt, zf not |. 


-: 


Actions upon detinue, |} 
— Teplevin. - 
Aions upon treſpaſs for) 
aſſault, battery, and # 
i eee ee Pl BY 
Cons upon ſlander for 1 . 
5 W Did. 


—— — 


2 1 


might prevent him from com- 


upon a ſpecialty. = = 3 VVV 8 
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| Of the Times limited by the Statutes for bringing in Ac. 


Of the times 
imited for 
the different 

actions 2555 


All qui tam actions (except }. on NE be a 1 IR 5 
r 3 


— 


the ſtatutes 


Exceptions in Provided, that if the perſon entitled to ſuch action be, 3 
the time the cauſe of aft 

* of twenty-one, feme covert, non compos mentis, impriſoned, or hy 
juond ibe ſeas ; or provided the perſon agaigſt whom the alin 


21 Jac. k. 
4 Ain. 


the ſtatutes. 
How if one 
ROOT in | mon 2 2 
England and the as Where ſeveral-perſons are debtors, the acknowledgment 
Wn —_— one is ſufficient to take the caſe of all out of the ſtatute 


+ 
9 


© Conftruion-of Where there is a en ae of action, if one of the plin f 


© In all cafes if judgment be obtained by plaintiff, and i ; 
afterwards rever/ed on error or arreſted. 0 motion; or | 
defendant be outlawed, and outlawry aft 
within a year from that time. 


. 
333 


neral reading thereon the ſtudent is referred to the yarigy 


7 


STATUTES OF ET ATIoNS.  [Ch. Xvn. 


01 4, | terwards reverſed, 
plaintiff or his repreſentative muſt commence a new action 


| Of ue Provifon in the bt, 


tion ariſes or accrues, within the gy 
is to be brought be at that time beyond the ſeas; in ſud 
"caſes plaintiff may bring his action at any time within th 
above limited periods after ſuch impediment is removed, 
Jo enter into a detail of the caſes adjudged upon the ft 
tutes would far exceed the limits of this work. For the ge⸗ 


abridgments and books upon the ſubj 
deciſions only being here ſubjoined. 


Of the Exception as to Plaintiffs being abread, = 


jet; a few of the late 


tiffs be abroad and the others in England, the action muſty 
brought within ſix years after the cauſe of action ariſes; fo, 


limitations; ſo when they are creditors, the ability of one 1H 1; 

ſue for all takes ſuch caſe out of the proviſo of the ſtatui t 

os Perry and others v. Fackſon and others, 4 D. & E. 516. (a 
cor if plaintiff be The exception in the ſtatute is general; ſo that a foreigi 
24 ſoreigner te- always reſiding beyond the ſea may reply that fact to a o 
- Kdingabroad. of the ſtatute.” Strithorſt v. Greme, 2 Blac. 723. ju 
A to the Time whence the Statute attaches, 2 


At what time On a mere loan of money, the time of limitation ca << 


the ſtatute be · 
gins to run. 


\ - » 


Of the acknow. But although ſix you have elapſed fince the cauſe 
- - ledgment of | 

debt taking caſe 
out of ſtatute. 


mences from the date of the loan; but where the money! fo 


3 80 that on a bill of exchange, the ſtatute begins to open 


lent on a ſpecial contract for repayment, it is the time oft 
repayment that fixes the period of the limitation. 


only from the time when the bill became due. Witten 
v. the Counteſs of Carliſle, 1 H. Blac. 63 1. | 

action accrued, yet if within the fix years the defendant h 
made any acknowledgment. of the debt being due, or al 
promiſe to pay, this takes it out of the ſtatute, 


Xyn. Ser. V. I STATUTES: OF LIMITATIONS. 343 
; Ts ; F 5 f _ . 5 5 : one ah, | 
ad it ; One of two makers of a; joint and ſeveral promiſſorꝝ nate Receiving divi- 


nee having become a bankrupt, the payee receives a dividend dend under 
_ tha commiſſion, — account of the note, within ſix 2 
acta years before the action brought, this is ſuch an acknowledg» ment: 
ment of the debt as will prevent the other maker from p 
availing himſelf of the ſtatute in an action brought againſt 
him for the remainder of the money. Fack/on v. Fairbank, 
ME © y e ens 
| be, of FFF So, if there be a mutual account of any ſort between the or any item 


the on Wl parties, for any item of which credit has been given within being within fix 
aber, years on a mu- 


„ or il . fix years, that is evidence of an acknowledgment of there ul account. 
action i being ſuch an open account, and of a promiſe to pay tze 
in ſuch i balance, ſo as to take the caſe out of the ſtatute. Carling 
by te and another, encoutor, v. Shoulding and another, 6 D. & 
ed. — 8 i „ 
the {tp Of "this acknowledgment the jury are to judge. 
the ge So that a letter written by a defendant to the plaintiff's dee | 
variou WW attorney on being ſerved with a writ, neither expreſsly ad- of evidence for 
c latel Wl mitting nor denying the debt, ſhould be left to the jury to a jury. : 
1 conſider whether it amounts to an acknowledgment of the 
| debt ſo as to take it out of the ſtatute, Lid v. Maund, 
"4 2 D. & E. 1760. 7 VVV . 5 
; There may alſo be caſes which fraud will take out of the Fraud will take = | 
1 7 ſtatute of limitations. Bree v. Holbeacb, Doug. 64. — „ "i 
ee, v feu. :s 
Sete! As the ſtatute of limitations when it attaches is an abſo- Reaſonand uſe 
f one u lute bar to plaintiff's action, provided the defendant, chooſes ee iy Pa 
ſtaturſi to avail himſelf of it; it is often expedient for the plaintiff the ſtatute. 


(although he may not at the time with to proceed hoſtilely | 
reig with the ſuit) to make a commencement of it, by actually ſuin 
o a pg out proceſs, and getting it returned and entered upon the roll 

within the period (according to the nature of the action) 

limited by the ſtatute. This is ſaid to / the ſtatute; be- 

cauſes if at any time afterwards plaintiff is under the ne - 

ceſſity of proſecuting the ſuit, he may ſpe out an alias writ 

founded upon the firft writ or proceſs, aud proceed in his . 
action; and ſhould the defendant (not aware of this ſte n 
having been previouſly taken) endeavour to take advantage of 3 
the ſtatute of limitations by pleading it, plaintiff may reply 

ſuch firſt writ ſo ſued out within the fix years, and conti- 

nued with the proper continuances on the roll; which con- 

tinuances may at any time be entered thei eon, and thus pre · 

vent theoperation-of the ſtatu te Ls 

In order to ſave the ſtatute, it is neceſſary that the writ How and at 
ſhould be bond fide ſucd out in time, for it will not do by re- Tow be due 
| 24 | | lation, S 


1 
45 2 


And continu- 
A ances muſt be 


" l 
be OR 


We. 


tinued. 


Tus or taramONs tes Nn. 


| Lit on, har if the 'time expired in the vacation; and” after, 


. wards in the ſame vacation the writ is ſued out 15 fed the laſt 
day of the preceding term, ) for the defendant 1 in his 
reſbinder ſet out the true time on which it iſſued. 1 Blae. 
215. Otherwiſe, perhaps, it might, avail.” "Hg Ray. 432 
3 553. 


It muſt alſo be regularly continued; that 4 ie, the ſame 
_ writ muſt be continued, ſo that it may appear that the Plain. 
| . if proceeding to bring the defendant into court on the ſuit ori. 


- ginally commentet 


If therefore a bill of Middleſex be ſued out, and e 


down to a certain time, and then the plaintiff ſued out an 


attachment of privilege z that will not be a continuance of 


the former writ, as it has no connection with it, and there. 
fore will not ide the ſtatute. + L v. Bower, 3 D. & 
E. 662. : | 

But an attachment of 5 if es beer in the firſt 


| \. ;6ftance; is a ſufficient commencement of an action to avoid 
the ſtatute, and may be afterwards en continued. 


: Leadbeater veMarkland, 2 Blac. 1131. 


ing, or a capias without an original. Str. 736. 2 Blac. 925 | 


80 is a lalitat, without a bill of Middleſex previouſly FM 


Leader v. Mount. 
Or it may be by bill of Middleſex, or eine 


S8o a bill may be filed in vacation againſt an . 
fſave the ſtatute. Doug. 313. | 
Or an original againſt a ber of parliament may be 


: ſued out to ſaye The ſtatute, Lev. 11 1. | Sal. 13. rd 


This 8 


3 re- 
fes 


Lay. 1113, 
Whenever a writ is ſued out to ſes the Hatun yy de- 


ſendant pleads the ſtatute, plaintiff muſt reply t the ſpefn 
n e cannot be given in evidence. 


at the plaintiff to ſuch plea, inſtead of tendering 
iſſue, muſt reply a /atitat, (or the like,) ſued out at ſuch f 


time, and that the ſame was returned, and then ſhew the 


proper continuances down to the time of ſuing out the pro- 


ceſs upon which the defendant actually was brought into 
. court; averring, that the firſt proceſs ſued out and returned 


was ſued out with a view to exhibit his bill, (or the like, 


pvr declare for the ſame identical cauſe of action, and that 


the ſame was ſued out within the time limited by the ſtatute, 


| Salk. 420. 


If the procefs at firſt ſued out be ſomewhat args: as 
- when an attachment of privilege was made returnable on a 


general return, court will overlook it for plaintiff to fave 


Ys the ſtatute, provided it be afterwards properly continued, 
| 2 Blac. 1137. unn 662. r F ; 


But 


e =» ©.» Mk _. 


28 = 


Sec. v or \TUTES 


But ie is not ſufficient to- ſhew. that a writ was "ROT out in 
time in order to ſave. the ſtatute of limitations, the plaintiff . 
muſt alſo 0 8 0 dat! it inves . Harris g. t. v. * 1 25 


1 to fue out EN a wks Ray on a 


The proceſs ſued out with a view to avoid the ſtatute * 


limitations muſt be carried to the ſheriff's office, in order 


to be returned with a non eff inventus; after which it muſtt 


be entered on a roll, as v of the term in which the writ is re. 


: turnable, thus: 75 


> et of the iris of a Hey Triniy, Ag Lind Lard 4. 


M.dilliſax, to wit. The foeri if i is commanded to take C. D. and 
iliwick, and keep them ſafely, fo 

that he may hawe their bodies before our lord the king, at Weſtminfler, 

on Wednejday next after three weeks from the day of the Holy Trinity, 


Z. F., if they may be found i in his 


to anſwer A. B. in a uu of treſpaſs, and to have then there this pre- 
apt, by bill, Mansfie 
ihe, at Weſtminſter, came as well the aforeſaid A. B. in his 


jerſon, and offered himſelf againſt the ſaid. C. D. and E. F. in i plea 6 


Aged; and the fheriffi, namely _ and 


21. Heri ft £ the 717, of "Middlt ger 1 returned, that s 


afore/aid and 1 85 F, are _ nor is 8 of _ found i in 
bl i,, | | 55 Roll. 


* 


This entry of a bill of Middleſex will ſerve to Nloftrate 5 
the practice upon other proceſs; for, if the proceſs ſued 
forth be a /aritat or attachment of privilege in B. R., it muſt 
be ſet forth upon the roll, with the return in the ſame form; 


and ſuch proceſs, when returned, muſt be taken tothe Gigner | 


of the writs in B. R. to file the ſame; and the roll carried 
to the clerk of the judgments, to be entered and docketed; 


the plaintiff's 8 d e out 2 e in 2 55 | 
manner: A 8 


The entry of Thomas Simich,. 3 one, 1 


ö  Middlefx, to wit. E ntry of a all to ſave the Aatute berwoee L 


A. B. plaintiff, and C. D. and E. F. e „ 
Returnable, & c. 8 Roll. 


If in B. R. the —ͤ faed forth i is an + original or capiar, 
the entry thereof,. with the return, muſt be made out ac- 


cordingly and. docketed 3 ſuch e when returned, being 


filed with the filazer. 


So, in C. B. if it be an original or capias, the 2 muſt 
be filed with the f/azer, and the roll carried i in 1 and docketed 


The 


was the clerk of the . As 


and Way. At which day, before our lord wm | 


den Kl. 


e eee in ſuch 2 where the plaintiff is driren 
to ſhew the writ continued, may be entered upon the roll at 
| OT.” 'See Harri v. Wed, RO Gey. in 


; 


1 5 5 eee VL. 
„ of the 2 "of Debtors why: the Torr PR R 


Debtors in exe- AcFor the eaſe and relief of priſoners who ſhall he charged F 
Ada noteX- in execution for any ſum or ſums of money, not exceeding ' 
335 in the whole the ſum of three hundred pounds (a), and who | 
__ ..*,  fhall be willing to ſatisfy their reſpective creditors fo far a 
may petition; they are able ; it is.enacted, © That if any perſon or perſons 
© _ © ſhall be charged in execution (b) for any ſum or ſums of 
& money, not exceeding in the whole the above ſum, or on 
| | &,.which execution or :executions there ſhall at any time re- 
. „ eee „ a ſum or ſums 
7 money, not amounting to above the ſaid ſum, and ſhall 
_ 4 he minded to deliver up to his, her, or their-creditor or cre. 7 
4 ditors, who hall ſo charge him, her, or them in execu. 
4 c tion, all his, her, or their eſtate and effects, for or towards 
5 c the ſatisfaction of the debt or debts where with he, ſhe, or 
& they ſhall ſtand ſo charged; it ſhall and may be lawful i 
| & and for any ſuch priſoner, before the end of the firft term (c) 
1 -, © which ſhall be next after any ſuch priſoner ſhall be charged in 
© E execution, by his creditor or creditors, to -exhibit a peti- 
& tion (d) to any court of law from whence the procek 
h iſſued, upon which any ſuch priſoner was or were taken 
and charged i in execution as aforeſaid, or to the court into 
ich any ſuch priſoner ſhall be removed by habeas corpus 
V or ſhall be charged in cuſtody, and ſhall remain in the 
: « « priſon thereof, certifying the cauſe or cauſes of his, her, 
| ö & or their impriſonment; and not only ſetting forth, in 
"mult contain. , «© every ſuch N a juſt and true account of all the real 


+ — 


— 


e By the 32 Oed. 2. c. 28. the ſum was 100 J.; by 26 Geo. 3. c. 44. it 
Wianas increaſed to 200 J.; by the 33 Geo. 3 c. 5. it is extended to 100 J. 
(b) The acts do not extend to perſons in execution on gui tam actions. 3 
Burr. 1322. Blac. 372. Hart 5. f. v. Hawkins. | 
*Charged in execution means, when a perſon is. aQtually delivered over to 
the marſhal, and is detained within the walls of the priſon ; ſo that if a defend- 
ant is arreſted on a ca. ſa. and eſcape, and be afterwards retaken and committed 
to priſon in the next term, he may apply in the following term to be diſcharged 
. under the lords? att, 4 D. & E. 367. Vaughan v. Durnell. 
>. (e) The priſoner muſt come and apply to the court, by petition before the ; 
end of the next term aiter his heing charged in execution, otherwue the court A 
* no juriſdict. on veſted or altached in it. bode rome v. Kougherdge, 5 
urr. 747. | 
_ See form thereof at end er this SeQion. It may be had prima of clerk 
of rules, 


— 


gr 


vn. ses v15 DISCHARGE Of DEBTORS, 
e or perſonal eſtate which he, ſhe, or they ſo petitioning, or 
ay perſon or perſons in ttuſt for him, her, or them, is, 
« was, or were entitled to at the time of his, her, or their 
« ſo petitioning, and of all incumbrances and charges (if any 
« there be) affecting any ſuch real or perſonal eſtate of the 
ec perfon-or perſons To petitioning; but alſo, a juſt and true 
ce account of all the real and perſonal eſtate which any ſuch 
© « priſoner or priſoners, or any perſon or perſons in truſt 
« for him, her, or them, or for his, her, or their uſe, was 
4 or were intereſted in or entitled to at the time of his, her, 
s or their firft impriſonment in the action in which ſuch 
4 perfon is charged in execution, either in poſſeſſion, rever- 
ſion, remainder, or expectancy, to the beſt of the belief of 
every Tuch priſoner or priſoners, and ſo far as his, her, or 
« their reſpective knowledge extends concerning the ſame; 
% and likewiſe, a juſt and true account of all ſecurities 
« wherein any part of the eſtates of any ſuch priſoner or „ 
« priſoners conſiſts; and of all the deeds, evidences, vrit- ; 5 
- & ings, books, bonds, notes, and papers concerning the 
e ſame, or relating thereto; and the names and places ß 
« abode of the witneſſes to all ſecurities, bonds, or notes; We, 
« and where they are to be reſpectively met with, ſo far as 
de his, her, or their knowledge extends concerning the 
3 . )) © 
« And before any ſuch petition from any ſuch priſoner of the notice 
pet. or priſoners {hall be received by any ſuch court, every requiſne tobe 


_ 


cela . ſuch priſoner or priſoners ſhall give or leave, or cauſe to — gg 
aken « be given or left, unto and for all and every the creditor . 
into « or creditors at whoſe ſuit any-ſach priſoner or priſoners 

bus, « ſhall ſtand charged in execution as aforeſaid, or his, her, 

the WW © or their executors or adminiſtrators, and at his, her, or 

her, « their uſual place of abode, or to or for his, her, or their 

„ in « attorney or agent laſt employed in any ſuch action, ſuit, 

"real WM © cauſe; or cauſes, in caſe any fuch creditor or creditors, 


det his, her, or their executors or adminiſtrators, cannot be EM 
44. it * met with, but not otherwiſe, fourteen days (a) at leaſt, be- when to be 
„fore any ſuch petition ſhall be preſented and received, a b ⏑ 


ver to BF © of every ſuch priſoner or priſoners; importing therein, 
_ l that ſuch priſoner or priſoners as aforeſaid doth or do in- 
arged . | 87 25 We 
5 (a) It ſhould be complete ſonrteen days, i. e. excluding only one of cke 
re the days. Burr. 2525. Morley v. Vaughan. But where the petition was lodged 
court in time, though full notice was not given, priſoner was allowed to give à new 
cedge, notice.” Burr. 747. : 5 ws N 
| (b) The notice, petition, ſchedule, and affidavit are now printed, and 
f clerk may be had at the clerk of the rules; but for the forms thereof fee the e 


of this Section. : 
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L upon w ich. he, the, or they. ſtand charged in execution, 
or into the-priſon to which any ſuch priſoner ſhall have 
ee been removed by habeas corpus, or ſhall ſtand charged i in 

: & execution on any judgment recovered on any bill or de. 

8 what the notice * [laration filed or delivered in any ſuch court; and alſo 

een e fetting forth in every ſuch notice or writing a true copy 


8 perſonal eſtate of the perſon or perſons ſo deſigning to 
. Boy coins which he, ſhe, or they doth or do intend to de- 
. c yer into any ſuch court, other than and except the ne. 
1 \ er wearing · apparel and bedding. of the priſoner or 
4 priſoners, and his, her, or their family, and the tools or 
= 44 f ſtruments of his, her, or their trade or Sn, not ex- 
. ö b ceeding ten pounds in value of the whole. 
 Aﬀidavitof e And an afhdavit of the due ſervice of every ſuch notice 
i, preſenting thereof, and openly read i in the court to which 
= 46. any ſuch petition ſhall be addreſſed. 
ti coort ſatiſ- 4 ee il lu ſuch court ſhall R be ſatisfied of the 
A regularity of every ſuch notice, ſuch petition ſhall be re. 
 Hroneht vo; $*..ceived 3 and ſuch court ſhall thereupon, by order or rule 
N e the ſame court (a), cauſe the priſoner or priſoners ſo peti- 
* tioning to be brought up to ſuch court, on ſome certain 
e day in ſuch order or rule to be ſpecified ; and the creditor 
e . or ſeveral creditors at whoſe ſuit any ſuch priſoner or pri- 
C ſoners ſhall ſtand charged i in execution as aforeſaid, his, 
4 her, or their executors or adminiſtrators, to be fummoned 
« to appear perſonally, or. by his, her, or their attorney in 
c ſuch court, at ſome certain day to be ſpecified i in ſuch rule 
WW | + orvorder for that purpoſe. _ 
Ot creditore ap- And if any creditor or creditors of any ſuch priſoner or 
n dae, priſoners who ſhall be ſo ſummoned, his or her executors 
5 1 " « or adminiſtrators, ſhall appear in perſon, or by his, her, or 
bene. their attorney; or if any ſuch. creditor or creditors, his or 
b ©. her executors or adminiltrators, ſhall refuſe or neglect to 
„ appear in perſon, or by his, her, or their attorney, then 
t upon affidavit of the due ſervice of ſuch rule or order on 
e him, her, or them, or his, her, or their attorney, if any 
| « ſuch creditor or creditors, his, her, or their executors or 
i How court will « adminiſtrators, cannot be met with, ſuch court ſhall, in a 
1.8 1 at . ſommary way, examine into the matter of every ſuch pe- 
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* tend. to ition the court from 3 the end el 


5 t of the account or ſchedule, including the whole real and 


4 12 
wy vice thereof. {#6 ſhall be delivered with every ſuch petition at the time of 


. tition, 18 hear what can or hall be alleged on either ſide 


(a) The ale 5s drawn up by dierte of rules; a copy of which ſhould be 
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« for or againſt the diſcharge of any ſuch priſoner or priſon- 
« ers who ſhall ſo petition ; and upon ſuch examination, 
«every ſuch court is hereby required to adminiſter or tender 

« to he priſoner or prffoners reſpectirely who ſhall ſo peti- - 
« tion, and give ſuch previous notice thereof as hereinbefore _ 
4 is directed, an oath, as drawn up in 32 Geo. 2. c. . 
. And the court may thereupon order an aſſignment to be of the amign. + © 
« made on the back of the petition of the priſoner's eſtate ment ofdebtor's _ 

« and effects, and conveyed to the creditors, &c. (the fame *ffefts, 4e. 

« to be ſubject to prior incumbrances); the creditor ma 
« thereupon take poſſeſſion, and ſue in like manner as 


-« afſignees of commiſſion of bankrupts ; and no releaſe f 


the priſoner ſubſequent to ſuch aſſignment may be pleaded _ EY: 
jn bar of any ſuch action; and the court then will make How to proceed 
« rule for diſcharge of the priſoner; and the ſheriff or thereon. 
« gaoler being ſerved with a copy thereof will ſet the pri- 
e at liberty; nor is the ſheriff liable to any action for 


« an eſcape, if the aſſignee proceeds to make ſale of the 


à eftate and effects of the priſoner, and to make a dividend 


« accordingly amongſt the other creditors. | 
But in caſe the perſon or perſons at whoſe ſuit any ſuch, How if creditor 
« priſoner or priſoners ſtood charged in execution as afore- appears and ig 

« ſaid ſhall not be ſatisfied with the truth of any fuch pri- gt ied 


| 7 ; it! ; Ah 
« ſoner's oath, and ſhall either perſonally, or by his, her, or 3 


their attorney, (if he, ſhe, or they cannot perſonally at- 


« tend (a), and proof ſhall be made thereof to the ſatisfac- 

tion of any ſuch court as aforeſaid,) deſire further time to 

« inform him, her, or themſelves of the matters contained 

« therein, any ſuch court may remand any ſuch priſoner or of 8 

« priſoners, and direct him, her, or them, and the perſon or priſoner. 

« perſons diffatisfied as aforeſaid with ſuch oath, to appear | 

either in perſon or by his, her, or their attorney, on ſome 

« other day to be appointed by ſuch ſaid court, ſome time af . 3 

« furtheſt within the firſt week of the term next follotuing the © : 

« time of ſuch examination, but /coner (b) if any ſuch court 

«ſhall ſo think fit. BE FJ 
And all objections which ſhall be made as to the inſuf - Objefing to 

« ficiency in point of form againſt any priſoner's ſchedule ſchedule. 

of his eſtates and effects, ſhall be only made the firſt 

time (e) any ſuch priſoner ſhall be brought u ß. 
SORE oo oat pt, 
(a) This may be by affidavit, ſtating the reaſons of abſence; as illneſs or the 

like, or by any perſon appearing and ſwearing to ſome ſufficient cauſe of the 

parties abſence. e e g Fn 
(b) Court may order him to be brought up again in the ſame term, for it is 
iſcretionary, though by the former acts it was otherwiſe. Bates v. Gamble, 

my TOE a matter of courſe for court to remand priſoner the firſt time, if 

©edi:or wiſhes to inquire into the truth of the ſchedule, But the ſecond Is 

5 e 1 2 5 priſoner 
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eee « And if at fuck ſecond day which ſhall be appointed, 
ee the creditor or creditors diſſatisfied with fuch oath ſhall - 


7H when priſoner 


brought up 


Of detaining , 
©, Bb y. > any ſuch priſoner or priſoners in execution as aforeſaid, 
ment of groats. © his, her, or their executors or adminiſtrators, doth or do 


* 


\ ſecond time. 


* 


g 


* priſon, and ſhall agree by writing ſigned wit 


lch. XVI. 


a f 8 1 a wel L 
8 * . . oh.” 4 
| r 3 67 3 2 3703 & 


make default in appearing, either in perſon or by his, her, 


& or their attorney, or in eaſe he, the, or they ſhall appear, 
“ jf he, ſhe, or they ſhall be unable to diſcover any eſtate or 
& effects of the priſoner omitted in the account ſet forth in 

e ſuch his or her petition (a), then and in any ſuch caſe, 


"4 ſuch, court ſhall, by rule or order thereof, immediately 
_ © cauſe the ſaid priſoner or priſoners to be diſcharged, upon 
ec ſuch priſoner or priſoners executing. ſuch aſſignment and 


. conveyance of his or her eſtates and effects in manner 23 
e aſſignments and conveyances of priſoners' eſtates and 


C effects are hereinbefors directed to be made 


19 


e Unleſs ſuch creditor or creditors who ſhall have charg 


« inſiſt upon ſuch. priſoner or priſoners 12707 detained in 

| his, her, or 
| © their (b) name or names, mark or marks, or under the 
. hand of his, her, or their attorney, in caſe any ſuch cre- 
& ditor or creditors, his, her, or their executors or admi- 


„ niſtrators, ſhall be out of England, to pay and allow 


4 - 
” 


a oF 


4 


f cc weekly a ſum not exceeding two ſhillings and four-pence, 


ec be paid every Monday ( c) in every. week ſo | 
e ſuch priſoner ſhall continue in priſon in execution at the 
© ſvit of any ſuch creditor or creditors ; and in every ſuch 


et as any ſuch court ſhall think fit, unto the ſaid . to 


5 nf — is brought up, plaintiff muſt be prepare to falfify the account given. 
IN? 53 defendant of his effects, if he can, or he will be too late to. object to the 


ſchedule in point of form. Jenner v. Swann, Bar. 32ů22 
© After a ſecond bringing up, no further time allowed for inquiry. Luke 
V. 1 7 Bar . 370. | ; 3 2 | 3 
(b) A note for groats muſt be ſigned by all the creditors in the ſuit; if it be 
not, the defendant is entitled to his diſcharge, though he has received ſome 
paxments under it. 7 D. & E. 156. : 5 


le) The note muſt be made payable every Monday; any other day in the weck 


will not do. Lench v. Pargiter, Do. 68. | | | 

Plaintiff's attorney appearing and offering to ſign. the note is not ſufficient, 
if the plaintiff himſelf is in England; but if plaintiff cannot attend, he may 
fign it, and his attorney may make affidavit of his having ſigned it in his pre- 


ſence, and his witnefling the ſame; andif delivered at the time of his being | 


brought up for his diſcharge, it will do. But it muſt be delivered in court. 
Imp. K. B. 646. I ET ih Sd og i= A 
The form of the note is as follows: | 


If 4 


A. B. ) I hereby promiſe to pay and allow to C. D. 2 5. 4 d. per week weekly, 
| T on Monday in every week, for ſo long time as he ſhall continue in 
C. D. -  priſon-in execution at my ſuit, as witneſs my hand this 2eth day 


Ns ov 1798. : -/ Ab 
wines 2.F. 2: | | e 
* ; 1 N 5 
It is now ſettled by all the judges, that theſe notes need not be ſtamped 
So determined on à conference held ſince the caſe of Pitman v. Haynes, 
ö 61 caſe, 


ong as any. 


I. * v1 © UNDER THz LORDS! ACT 
: ps) Meiden hall be . 
ted s back to the priſon or gaol 45 whence he, ſhe, or peanY 
hall 4 was or were fo brought up, there, to continue, in exec * 
her, tion. ; 
ear, WM « But if any failure (a) ſhall at any time be made in the ce „ 
payment of the weekly ſum which ſhall be ordered by any 2 on. 
in 0 od 6:1 court to. be. paid to any ſuch priſoner (b), ſuch pri- __ n 
( ſoner, upon application in term time to the court where i | 
tely « the” ſuit in which any ſuch prifoner ſhall be charged in 
pon « execution was commenced or ſhall have been carried: on, 
and u or in the priſon of which court any fuch Priſoner ſhall * 
r >. ſtand committed on any habeas corpus, or in vacation time, 
and. 4 to any judge of any ſuch eourt, may, by the order of any. 
« ſuch court or judge, be diſcharged out of cuſtody on every 


3 


8 = EK ſuch execution, K roof being made before ſuch court or 
aid, udge, on oath, of the non-payment for any week of te 
: — 1 2 of money ordered and agreed to be weekly paid; but 1 i BE 


« eyery ſuch priſoner and priſogers, before he, ſhe, or = 

00 i © ſhall be ſo diſcharged out of cuſtody by any ſuch rule or 

| « order, ſhall execute an aſſignment and conveyance of his, 

cre- her, and their eltates and effects i in manner einbefore 

Ami- te directed. 

llow And if any priſoner; ak ſhall ation or apply for bis 

ace or her diſcharge under this act, ſhall refuſe to take the 

r, to „ ſaid oath here inbefore directed to be taken, or taking the 

© ſame ſhall afterwards be detected before any ſuch couttt 8 

[ « or judge of falſity therein, or ſhall refuſe to execute fuch ß 

uch « aſſignment and conveyance of his, her, or their eſtates and * — 

© effects as aforeſaid, as hereinbefare is required to be made 

e by him, her, or them reſpectivel, he, the, or they ſhall | 

de preſently remanded and continue in execution.” 3 
Where more creditors than one inſiſt on the priſoner's 1 110 a | 

- it be detention, they are to, pay him eng; not exceeding 16. "a wc: ON wills. 3 

fone if fer we ek. is detention. 

wes And whereas many perſons are e often. committed on 9 * v0 w. * 

n attachment for not paying money awarded to be paid un- C. 15. 

cient, I der ſubmiſſions to arbitration by rules of court, or under 

* 03 WE ſubmiſſion to arbitration bonds, and which ſubmiſſions . 

being “ Kare deen made rules of che court, in en of an act 


(a) An . h kat a right to his diſcharge if his groats be not paid 
| before ten at night of the day on which they are payable ; and this right-is not 
eekly, waived by the turnkey on the felons fide accepting them aſter that time. were 
nue in WW Bull, 5D. & E. 36. 
th day But where the turnkey received a French i ee which the defends 

A. B. ut refuſed. to accept, it was held a good payment, as the turnkey did not object 

at the time. Ibid. 37. n 
mped. (b) 7600000000000 
aynesy 2 4 * Een , 8 


5 2 — . , 
: 


1 
' 


© William the Third, for determining differences by arbitra- 


dea, and likewiſe for not paying of colts (a) duly and re. | 
6 gularly taxed and allowed by the proper officer, after proper 
e demands made for that purpoſe ; and alſo upon any writ 


c of excommunicato capiendo, or other proceſs for or grounded 
e on the non-payment of coſts or expences in any cauſe of 
: proceeding in any eccleſiaſtical court; it is hereby de- 
« clared and enacted, That all ſuch perſons are and ſhall be 
t entitled to the benefit of this act, and ſubjeC to the ſame 
„1 terms and conditions as are herein expreſſed and declared 
& Wich reſpect to priſoners for debt only.” 26 Geo, 3. c. 44, 
fee 3. * Alſo 33 Geo. 3. c. 5. ſ. 4. . 


5 notice of this © of priſons are hereby directed and required to give notice 
g 1 ec df this act to all perſons in their cuſtody for debt, within 


5 % 2 three days after ſuch perſons ſhall have been reſpectirely 


=. |. © committed or charged in execution, ſo as to make the ſame 
dn penalty of 1 clearly and perfectly underſtood ; and if any gaoler or 
e ee Keeper of a priſon ſhall neglect to give ſuch notice, accord- 


t ing to the true intent and meaning of this act, he ſhall for- 


. 4 feit and pay to any perſon who ſhall ſue for the ſame the 
T ſum of fifty pounds, to be recovered by him or her by ac- 


« tion of debt, in any of his majeſty's courts of record at 


3 „ Meſtminſter, wherein no eſſoign, protection, wager of law, 
| b « privilege, or imparlance ſhall be admitted or allowed; and 


i in every ſuch action the proofs ſhall lie on the perſon - 


v againſt whom the ſame ſhall be N81 nt Provided 
© nevertheleſs, that ſuch action ' ſhall be brought within 
EO «© fix calendar months after the cauſe of action accrued.” 
Time allowed ( And be it further enacted, I hat where any debtors as 
aer Yr © aforeſaid ſhall have neglected (b) to take the benefit of the 
benefe of the ** ſaid act within the time limited by the ſaid act, and ſhall 
_ reciteda@' have remained in priſon by the ſpace of one year, and ſhall 
ended. 6 make it appear to the court out of which ſuch execution 
V iſſued, that ſuch negle aroſe from ignorance or miftake(c), 
(a) A defendant in execution for the contempt and for the coſts of a gue 
wwarranto information may be diſcharged under the lords act. Rex v. Pickerill, 
4 D. & E. 809. 1D. & E. 266. n e 5 
pb) A priſoner who has loſt the benefit of the lords' act (32 Geo. 2. c. 28.) 
by the miſconduct of an agent, may afterwards be diſcharged under the 26 G 4. 

c. 44. f. 5. which provides relief for thoſe who have neglected to take advan- 
ue of the former through. ignorance” or miſtake, Pearce v. Taylor, 4 D- 
„i. . 2 „ 5 
ec) Where a priſoner has been hrought into court to be diſcharged under the 
lords ad, and upon his examination the court have refuſed to diſcharge bim, 


they will not afterwards diſcharge him on that act, though he make an 8 


252. DISCHARGE OF DEBTORS (Ch. Xvn. 
4 paſſed in the gth and 10th years of oe, De king 


«© And it is further enacted, That all gaolers and keepers . 


* 


b.. bf UNDER THE LORDS ACT. „ 


. ſuch ü ſhalt then be entitled le ee 0 of the 
e ſaid act as if he or ſhe had taken the ſame within the time 
4 by tile act ſo limited as aforeſaid.” Ser. 5, f 
Provided always, That it ſhall be lawful for any cre- 8 
* ditor or creditors, at whoſe ſuit any debtor ſhall be ſo in Fe interroga- 
execution as aforeſaid, to file interrogatories ' for the 

6 8 of ſueh priſoner, before bis or her being ad- , 
« mitted” to take the benefit of this or the before-recited | „ 
& act. M 

4 Provided er That this act ſhall not- extend to any Not to extend 


* 


"> | debt or debts that may be owing to the crown, nor ſhall to debts due to 


the crown, fl &Cc. 


© it affect any proceeding which at any time may be law- 4 
« a had under or by virtue of any commiſſon x bank- e 
t. | 
{7 5 is to be obſerved, that by 32 G. 2. c. 28. l. 20. not- Subſequent” © 
withſtanding, any diſcharge obtained by virtue of that act for 5 : 
the perſon of any priſoner, the judgment obtained againſt er gere vor | 
every ſuch priſoner ſhall continue and remain in force, and ſons. 
execution may at any time be taken out thereon againſt te 
lands, tenements, rents, or hereditaments, goods or chattels, 
of any ſuch priſoner, other than and except the neceſſary 


wearing apparel and dee for himſelf and family, and the 


neceſſary tools for the uſe of his trade or occupation, not ex- 
ceeding 10/. in value in the whole, as if he had never been 
before arreſted, en in eee and releaſed out of 
priſon. 
In order to warrant an execution on this ſtatute, a Rio Sci. fa. neceſſh- 
facias ſeems to be neceffary, JOY v. alone, 1 INE eee er 


E, 8 0. execution. 


1. the Commun Plas, 15 
40 A. B, againſt c. D- 


8 A. B. x h 
Take notice, that I intend, after the expltation of four Form of of notice, 


teen days from the date hereof; (or ſo ſoon after as I can 


© be heard,) to petition his majeſty* s court of Common 
« Pleas in Weſtminfter for ſuch relief and benefit as I am 
entitled to by virtue of an act of parliament made and 
© pafſed in the 3 2d year of the reign of his late majeſty 


4 king George the Second, intitled; An ac for the relief of „ 


te debtors with ee ec to the impriſonment 6 of therr perſons, &c. 3 


60 and alfo an act made and paſſed in the 3 3d year of the reign 


| of evictions in dow to the b mewn on 8 examination againſt his 
diſcharge, and that thoſe circumſtances were not then diſcloſed, owing to a 
miſtake. The 5th ſec. 26 Geo. 3. c. 44. is only meant to remedy a neglect in 
not taking the benefit of the lords“ act within the time Utrüted by that 
Thornton and another v. Dunphy, 1 H. Blac. 103.” 


Vor. II. N A 5 8 {0 gf” 
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' DISCHARGE "OF DEBTORS © (Ch. xVu. 8. 


« of his preſent majeſty, intitled, An af? for the further reli i % 


„ debtors, &c.; and that I have no debts, eſtate, or effects 64 


„ whatſoever; nor had l, at the time of my firſt impriſon- 9 
s ment in this action, or at any time ſince, either in poſſeſ- «4 
„ ſion, reverſion, remainder, or expectaney, (other than and MW « f 
d except what is contained in the fchedule or inventory 4 K 
e hereunder written,) the neceſſary wearing apparel and «x 

& bedding for myſelf and family, and the tools or inſtru- "= 

« ments of my trade or calling, not exceeding the ſum of « h 


, 
s 
Form of peti- 
2 fo x 


e to the benefit of an act of parliament made and paſſed in 
the 32d year of the reign of his late majeſty king George 
„ the Second, intitled, An act for the relief of debtors auith 
1 respect to the impriſonment of their perſons, &c.; and alſo of 
s an act made and paſſed in the 33d year of the reign of his 


4107. in value in the whole. As witneſs my hand this « d 
„ 20th day of June 1798. | „ aol  OROIRSEs 


4 of O. P., or any perſon or perſons in truſt for me was or 
% vere poſſeſſed of or entitled unto. at the time of my firſt 
„ impriſonment at the ſuit of the ſaid A. B., or at any time 
e fince, either in poſſeſſion, reverſion, remainder, or ex- 
.  & neCtancy, other than and except the neceſfary wearing 
e apparel and bedding of or for me or my family, and the 


C 10. in value in the whole. As witneſs my hand this 


„ Debts—T. 8. of Buckingham, farrier, 100 J. 


4 in and for the county of Norfolk, in execution, at the ſuit 
4 of A. B., for the ſum of 60 J. debt, and 63 5. damages, as 


e That your petitioner humbly apprehends he is entitled 


LEM KF. -- 7 47,140 D* BY 6 
A ſchedule or inventory of all the eſtate and effects 2 


„ which I, C. D., a priſoner in execution, in the cuſtod 


4c of M. N. efq. ſheriff of the county of Norfolk, at the ſuit 


a 


«tools or inſtruments of my trade or calling, not exceeding 


Meh es foe nel re „ n 
e Real eſtate I have none either in poſſeſſion, reverſion, 


& remainder, or otherwiſe. Goods—One table, 10 chairs. 


„ Wienels E. F. | e Are i" 
To the Right Hon, Sir James Eyre, Knt. Lord Chief 
Juſtice of his Majeſty's court of Common Pleas at 
<4 Weſtminſter, and the reſt of the Juſtices of the ſame 
« court; TC, „ „ 
4 The humble Petition of C. D. 
Tr % Sheweth, .. 5 FF „„ 
. That your petitioner is a priſoner. in his majeſty's gaol 


40 by the certificate annexed more fully appears. 8 


& preſent 


Yee, VI] - UNDER THE ee, 


« preſent. majeſty, intitled, An act for the further relief f OO 
« debtors, & e. OG 
« That your petitioner hath not at the time of exhibiting ER 
a this his petition, nor had he at the time of his firſt impri- 
_ « ſonment in this action, or at any time ſince, any debts, 
«eſtates, or effects whatſoever, either in reverſion, re- 
4 mainder, or expeCtancy, (other than and except what is 
mentioned and contained in the ſchedule or inventory 
« hereto annexed, ) the neceſſary wearing apparel and bed- 
« ding for himſelf and family, and the tools or inſtruments 
of his trade or calling, not exceeding the ſum of 10 
6 in value in the whole. 
Tour petitioner being ing and defirous to confer: 
6 himſelf to the direction of the ſaid ſeveral acts, 
ti moſt humbly prays your lordſhips to grant a rule 
4 or order of this honourable court for the plaintiff 
to ſhew.cauſe why he ſhould not be diſcharged, 
« purſuant to the ſaid acts; ; and as in duty bound 
will ever pray, ot | . | 
| 1 , c C. D. 00 


v. B. This _ will FIR for a 1 in cuſtody. 99 5 
the warden. e 


— 


A DW E's wars "er oo... 


© he was preſent and did ſee C. D. the above-riamed de- annexed. 
« fendant, ſign his name (or mark) to the notice and ſchedule 
© hereunto annexed, on the day of the date thereof, and 
„( alſo to a copy of the ſame, and that the name I. K. ſub- 
© ſcribed as a witneſs thereto is POE the PEN; n 
*'of this deponent.” .- 


6 1 M. of, Sc. -maketh oath and faith, that I this 155 Affidavit of 
« ponent did, on the day of June inſtant, ſerve the — of the 
$ above named plaintiff with a true copy of the notice (and ſchedule. 

« ſchedule) hereunto annexed, by delivering the ſame to E, 
« the wife of the ſaid I. D., at his dwelling- Houle or place * Put the title; 


« abode, fituate at Thetford in the county of Norfolk.” 


If it be acountry cauſe; or the defendant be in cuſtody of 
any other gaoler (except the warden), then there muſt be 
an affidavit of ſeeing the gaoler ſign the certificate, which 
vill be as follows (and the affidavit of ſervice of the rule, as 
well as that of ſeeing the gaoler s certificate dove? may be 
included i in one affidavit): | | 


0 ſee A. D. the keeper of his majeſty's gaol or priſon of, &e. _ che 
his W* We the certificate hereto annexed, and that the name. * 
ent | ME . A.. 


« I, K. of, c. 1 maketh oath and faith, that Aﬀfdavit to be 
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5 e . K. D. let and ſubſeribed ut the foot — eevtiici 
_ « jg of the proper hand-writing of the ſaid A. D 


* Howtoproceed . The: petition and. affidavit. are to, be engroſſed on paper 
mereon.  ithout.a ſtamp, and to be ſworn in town before a judge 
5 or '@ nothing i in 55 country to be ſworn before a commil. 
. ART; 3. annex. alſo a copy of the cauſe from the gaoler in 


the country; if in cuſtody. of the warden, the clerk of the 


papers certifies). After affidavit ſworn, leave it at the ſe. 

condary's, "lag will give you. a rule to bring up the defend. 

ant; and for the Wan to appear; pay 25. 6 d.; ſerve a 

1 copy on the plaintiff, and alſo on the gaoler; make. affidavit 

19 on plain paper of ſuch ſervice, and at the Wee an ſhew- 

ing the original rule as follows: 

L. M. of, c. gentleman, maketh oath and ſ 

. he this deponent did, on the "air 1 left paſt, 

. perſonally ſerve A. B. the above - named plaintiff with a 

„55 true copy of the rule hereto annexed, and at the ſame 
| . © time ſhewed to him the faid . ruls. 

e 1. M. 


de be t to * the priſoner to the aſſizes, the affidanit 


Af at the FR. 
LE of the ſervice of the rule 1 1s e there, 


| SxeriON _ 
07 Summons and Marion. 


n is EP SOD he in the SEAN] of a FS for the 

1 parties to apply, either by their attorney or counſel, to 2 
|. judgeat his chambers, or to the court in which their ſuit is 
pending, to obtain certain orders and rules a agreeable to the 
N ey of their caſe; the firſt of Wed is propane by ſun- 

"_ __ the 855 by motion. 


| Of proceding by Mi +: 
A: a may be taken out before any judge of the 


_ -Summons, how 


e ORs court wherein the, action is brought; for which 1 7. is paid 
| | in term and 2 f in vacation ʒ and e e ee 

; thereof, 
service thereof. A true copy of the ſammunt muſt be ſeryed-on the plaine 


tiff or defendant's attorney; and if there be no attorney, on 
41 parties themſelves, or left for them at their laſt place of 
. abode. As it may afterwards be neceſſary for the perſon 
_ ferving fame to ſwear to ſuck Lernce, he N to examine 

it 1 ä 


» — ö 85 A 
N — : 
* 4 
1 * 


he 


=: 


oo SY | SUMMONS-AND MOTION, 


35 


At che hong appointed by che ſummons, che attorney . Alten dne 


alf an hour for the attorney o 


taking out ſame ought to attend at F s chambers, and 
—_ 


ich attend as before, and again renew the ſame, and ſerve 

it marking the third ſummont, which, if not obeyed, male 
fidavit before the judge of having taken out and attended 
the third ſummons, and a judge's clerk will give you 


an order for the matter applied for. Pay for A 
25., or ſometimes more, according to circumſtances, and 


ſerve ſame in like manner as the ſummonſes. OR 
Formerly one hour's attendance was neceſſary; but now 
by rule K. B. Trin. 35 Geo. 3. an attendance on any judge's 


eg for half an haur, next immediately; following: the D 


return thereof, ſhall be ſufficient. 


the adyerſe. party; if - 
he does not attend by that time, then take out and ſerve:a 
ſecond ſummans, marking thereon ſecond. ſummons ;. upon 


If judge's order be diſobeyed, and the party We ien Hows if dil 


for it would wiſh to enforce it by 1 he muſt pre- 

iouſly move to make the judge's order a rule of court; and 
— move for an attachment, which the court will, in ſome 
caſes, award in the firſt inſtance; but generally a rule nf 
is granted to ſhew cauſe way an attachment ſhould not 
iſſue. 


« tachments ſhall be abſolute, in the firſt inſtance, only in 
© the three following caſes, viz. firſt, for non-payment of 
«© coſts. on the maſter's allacatur: 2dly, againſt aſheriff for not 
« obeying a peremptory rule to return a writ, or to bring in 


« the body; 3dly, for contempt of the court, in BY engen. 
tion of the proceſs of the court.“ 


By rule Trin. 17 Com I; K. B. it is 1 10 That GE; 


If a judge's order be acquieſced i in, it is as 9 as any act Of impraching 


of the court; but the validity of it may be impeached, either lt. 


by moving the court to ſet it aſide, or, if made in vacation, 
by applying the next term to ſet aſide the e oy 
under it. Tidd, 270. | | 


Of proceeding by 1 orion. 


1 


A motion is an occaſional application to the court by the Motion, what. 


parties or their counſel, in order to obtain ſome rule or order 


of court, which becomes neceſſary in the progreſs of a 


cauſe, or to get relieved in a ſummary manner even after the 


action is at an end, without the neceſlity of reſorting to the 


more expenſive ih dilatory proceeding of an audita querela, 6 
A motion is uſually grounded upon an affidavit, being a Affidavit necef- 
ſtatement upon oath of the facts upon which the N yy | 


to the court is nw.” 
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court, or before any judge or commiſſioner thereof, and made 


— 


* 


— 


Ve d, 3 upon « eve n in this 


dy two or more deponents, the names of the ſeveral perſons 
making ſuch affidavit ſhall be written in the furut; and that 


no affidavit be read or made uſe of in any matter depending 


in this court, in the jurat of which there ſhall be any inter. 


locution or eraſure. R. Mic. 1796, K. B. And the court 
will take cognizance of affidavits ſworn before 1 ma- 


giſtrates, if properly authenticated to them, as before the 


15 Judges of Scotland or Ireland, and the like. 5 Dalmer . 


* 3. 


' Rule abſolute. 


Barnard, 7 D. & E. 251. | 
The rule is ſometimes abſolute in We firſt mier if Ny 


thing applied for is a mere matter of courſe ; otherwiſe, it 


is only granted conditionally, to become abſolute on a certain 


Rule niſi. 


Fa day, unleſs cauſe be ſhewn to the contrary 3 ; it is then called 


a rule nf, 


eee, A copy of che rule muſt be ſerved on he erbte party; 


and, if no cauſe ſhewn on the day, it may be made abſolute 
the next day, upon: an affidavit of the regular ſervice of the 


= 4 Fe niſi. 


I cauſe is Sntcuded to-be tows againſt it a copy if the 
vale; and alſo of the affidavits on which it was granted, 
(and which are always left with the clerk of the rules till 


made abſolute” or diſcharged,) muſt be had from the office, 


wy er the court will not permit any cauſe to be ſhewn. 
- Sometimes cauſe is ſhewn upon the weakneſs of the party's 


own affidavit who obtained the rule; ſometimes upon the 
facts to be diſcloſed in anſwer, and which are ſtated i in an 


: -affidavit on the other fide, C 


How diſpoſed 
g of. | 


4 
* 


As to dung 
affidavits. 
In eriminal 

informations. 


rule may or may not be intitled; but all affidavits made 
after the rule is made abſolute muſt be intitled. Avg v. Cole, 
7 6D. .& E, 642. 

Affidavits to hold to bail under the lottery a ought not to 


„%%%FCͤͤ ¼ "Ball 


As the counſel's name who braid the Ms n 97 is always 


put in the rule, it is the practice for the counſel on the other 


fide to inform him of his intention to ſhewcauſe, and to 


| ſhew him the 2 W 8 with which he i is furniſhed for that 


| purpoſe. | 
When cauſe is ſhewni, the party to ſhew cauſe begins, and 
the other anſwers; the court then decides according to the 


The aſidavits 0 on z each fide ſhould be properly intitled and 


- ſtamped. | 
Affidavits on a moribn for 5 to file 8 criminal infor 


ation ought not to be intitled; if they are, they cannot be 
read. The affidavits produced on ſhewing cauſe againſt the 


bei n. Bid. 


TR ; "I 
i 7 3 

* 27 

Sr. 7 e 
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8 


rs . ee 


ce i 
7 2 f 


L. FE gee v! 


s 8 © 22 ſhall here Inks an e of inſerting dome new Incaſts of © = 
le eeaſes which alter the practice as to intitling affidavits in . 

Is "motions of attachments, and ſetting aſide attachments againſt . 
at the ſheriff, as laid down Vol. I. Ch. iv. Sec. viii: (C), p. 200. 


1 It is there ſaid, that on a motion for an attachment the affi- 45 
| davit ſhould be intitled, The King again/t the perſon to be . 


r. 
rt vached; but fince that Eule it has been determined, that mo- Different from 7 
" | tions and affidavits for attachments in civil ſuits are proceed- ese as ＋5 

own in vol. I. 


je ings on the civil fide of the court until the attachments iſſue, © ne 
and are to be intitled with the names of the parties: but as 
ſioon as the attachment i/yes, the proceedings are on the crown 

te fide; and from that time the king is to be named as the b 
im Herter. Mood v. Webb, 3 D. & E. 25 3. 

S0, if the attachment has been granted, though it "oe not 

ed in fact; ed, the affidavit to ſet it aſide muſt be on the crown 

fide. The e King v. Sheriff of Middleſex, 7 D. & E. 430. Or 

1 even if the motion be 70 ſet afide the rule for granting the ate 

te tachment, the affidavit may be intitled, T King v. the Sheriff 

he of, Ke. 7 D. & E. 52% 

Affidavits muſt not be ſworn bellow a ee eee who is Not to be cem 


| eſore commiſ- 
he an attorney in the cauſe, sept affidavit to hold to bail, agree- ge 

d able to rule 15 G. 2. K. B. „ n 
ill A rule nf to ſet aſide otoceadings for ate and in Rule nifi. 

e, the mean time proceedings to be ſtayed, operates as a ſuſpen- Stay of pro- 


fion to the proceedings for all purpoſes till the rule is dif- EW 

75 charg ed. Swayne v. Crammond, 4 D. & E. 176. 
he 7 If ihe affidavit on ſhewing cauſe i is a poſitive contradiction, of fling . 
an | though falſe, the rule ni will be diſcharged, the court can» davits. 
not enter into the merits of the truth or falſehood of the fact.; 
16 but the only ſtep for the other ſide to take is to deſire the aſh 
er davit may be filed, and indict the party making it for perjury. _ 

to Tf the application be ſuch that the adverſe, party cannot be Of enlargin 
lat prepared to ſhew cauſe againſt it in time, as where he is tbe rule, and of i= | 
obliged to ſend into the country for inſtructions, and cannot 9 9 
get his affidavit ready, or the like, he may move the court to . 
enlarge the rule till ſome other day; but the court will be 

cautious of ſuffering this, if the other ſide is to be delayed by 

it (unleſs. they conſent); and if the party is in cuſtody, they 

will ſcarce ever permit it. 5 
If a rule is enlarged near the end of the term, it is ſomes 

times ordered for the ſake of expedition to ſhew canls at a 
judge's chambers. 

All enlarged rules to ew cauſe, made in the term, na 

be moved before the laſt week of the ſucceeding term, unleſs | ' 
leave for poſtponing them be particularly granted. R. Mich. 

30 G. 2. K. B. And all enlarged rules to the next term 
all be fixed to a particular peremptory day, vis. the firſt 
all Oe enlarged” 8 855 either on the criminal or civil * 
5 W 5 
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they may happen, for the firſt day; the next eight to the ſe. 
RUS '_  ;eond days and fo on: and a liſt of them after every term to 
de made out and fixed up in the offices, and a copy thereof 
1 delivered to the judges the day before the beginning of every 
tterm. R. Hil. 6 Geo. 3. and R. Mich. 17 Geo. 3. K. B. m 
Cod ot mo- The colts of the motion are inthe diſeretion of the court, pe 
tim. In general, if the rule niſ is drawn up on payment of coſts, if 10 
Os: « 
40 
66 


Aiſcharged, it is diſcharged with caſts; but that is not always the 
cC̃aſe; nor, if made abſolute, is it always made abſolute with 
| coſts. The coſts are often directed to abide the event; 5. e. to 


8 2 be paid by the party who is ultimately unſucceſsful in the cauſe, 6 
Baut it is now ordered, that all rules for ſetting aſide pro. MW « 
-  ceedings for irregularity with coſts, if diſcharged generally, & 


TE are to = e to be diſcharged with coſts. R. Mich, * 
Do he nes ns . ), K. B. e | N . 
Wen court Tr a rule be drawn up otherwiſe than as intended, it can- 06; 
Vill open rule. not be altered without a freſh application to the court, who « 
4 Will order the miſtake to be rectified; ſo they will open any 
5 rule, and ſuffer cauſe to be ſhewn, if made abſolute too ſoon, 
| 4 or by ſurpriſe, upon the oppoſite party, or the like. 
boys appointed For the better conducting the buſineſs of the courts, cer · 
© or the buſineſs. tain days are appropriated to certain purpoſes, Thus, Tueſ. 
days and Fridays are called | paper-days, and particularly ſet 
. apart for arguing all cauſes ſet down in the paper, by the 
wdoiue of the papers. VV»ùif ues 
| cauſes, how ſet ſet down by the clerk of the papers of this court to be ar- 
be ns gued, ſhall be catered at leaſt four days exclufive-of the day 
_— 5 of argument; of which notice ſhall forthwith be given to 
| 5 the attorney, or agent, on the other fide; and that all ſuch 
© cauſes ſhall be argued in the order and courſe the ſame ſtand 
or adjomned. entered; and ſhall not be adjourned to any future day, by 
cConſent or otherwiſe, unleſs the court ſhall, for reaſonable 
auauſe verified by affidavit, upon application to be made by 
either of the ſaid parties, their attorney -or 290% at leaſt 
tao days before the day of argument otherwiſe order; and 
all ſuch cauſes remaining undetermined at the end of any 
term ſhall, without any new entry, be continued in the books 
kept by the clerk of the papers, to come on the nextterm in 
eier and courſe the awe gn l. 
'- Crown paper- Wedneſdays and Saturdays are appropriated to ſpecial 
= Caſes and other buſineſs on the crown fide; Mondays and 
. Thurſdays are open days for motions, or any buſineſs that 
: may be appointed by the court to come on; and on the other 
5 days, after the civil paper or crown buſineſs is gone through, 
_ motions are heard. *' z ORs WT, 
ich bar money Jn Trinity Term 33 Geo. 2. the court of K. B. took into conſis 
= | 4 * deration the petition of the poorpriſoners confined onthe 3 


| 
” 0 -* = 


" a—_ 


r V ER. Eos, 


1 


= 
— 


Ses. VII. I SUMMONS AND MOTION, = 
mon fide of the priſon of that court, touchingthe moneyuſually 


paid into the box of the court, upon motions and affidavits 
made in court, which the petitioners claimed as due to them. 
And Mr. Athorpe (to whom it had been referred to exa- 


ported to the court, That he had made diligent inquiry 


« into the premiſes, and that no living witneſs was upon ſuch | 
& inquiry produced on the part of the petitioners who could 


« give evidence touching the ſame; and that he had care- 


tions and aſſi 
davits had 
diſpoſed of. | 


mine into the matters alleged in the ſaid petition) having re- 


« fully inſpected all the books, papers, and writings which 
% could be found relative to the premiſes; and that, upon 
« ſuch inſpection and inquiry, it did not appear that the ſaid 
money was ever paid to the ſaid poor priſoners, or for their 
u uſe;” and Mr. Clarke, ſecondary on the plea fide, hav- 
ing informed the court, . That during the time he had been 


in the ſaid office, and alſo during the time his late father, 


« Mr, Giles Clarke, (long fince deceaſed,) was in the ſame 


e office, the ſaid money had been conſtantly paid by the ſe- 


4“ condary on the plea fide into the hands of the junior judge 
« of the court for the time being, in order to be by him 
© paid oyer to the judges of the court, in equal ſhares, to be 


« diſpoſed of by them for ſuch charitable purpoſes as they in 


their diſcretion ſhould think proper: It was ordered, 


that the ſaid petition be rejected. 


To that liberality of ſentiment which ſo eminently adorned 
the late ' accompliſhed and venerable Chief. Juſtice of the 
King's Bench, the Earl of Mansfield, is the junior part of 
the bar indebted for the valuable privilege which they at pre- 


ſent enjoy, of being enabled to bring the buſineſs of their 
Clients before the court with equal expedition with their /entors 


in the profeſſion, 


Before Lord Mansfield's time, the ſettled and: general rule 


New practice of 
. King's Bench 
in hearing mo- 
tions intro- 
duced by Lord 

Mansfield. 


of the court was, to begin every day with the ſenior counſel 


within the bar, and then to call to the next ſenior in order, and 


ſo on, as long as it was convenient to the court to ſit; and to 


proceed again in the ſame manner upon the next and every 
ſubſequent day, although the bar had not been half or perhaps 
a quarter gone through upon any, one of the former days; 


ſo that the juniors were very often obliged to attend in vain, 
without being able to bring on their motions for many ſuc- 
ceſhve days. But that learned and ever to be reſpected judge 
was no ſooner ſeated on the bench, than he eſtabliſhed a dif- 


ferent and far more equitable method; for he profeſſed, and 


before he would begin again with the ſeniors, even though it 


could be heard. Burr. 58. 


moſt punctually practiſed, the going quite through the bar 


ſhould happen to take up two or three more days before all 
the motions which were ready at the bar on the firſt day, 
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4 Bro." 1. - The Nature mY wi Writ 1 Error, and in 
ee ee e pl Caſes it ties. e 


Plleas into the King's Bench. 


19 7 rrg, 95 of "proceeding i in Error from inferior Cours 
„ into the King's Bench. 


5 2 0 proceeding in Error from hs: Kings 
8 Bench into the Exchequer Chamber, 


5 f sr c. — Of proceeding i in Error int Parliament. 5 
- Sxe. 6. Of proceeding in Error coram nobis, So, 
© Sxc, 7. Of proceeding in Error tam quam. 
ITE: Of proceeding in Error by 79 525 to reve 
his own Judgment. 


1 Of Summons and Sroerone in kg 
F  quaſhing Mrits of Error; of the Abate- 


ment of Writs of Error; F amending 


Judgments after Error brougbt; and 
amending Writs of Error, 


5 e 10. Of Falſe Judgment, ERS b 


F4 


Sxc. 11. wot of the different Proceedings i in Erro 


and . alſe TOY 


| SecrIoN I. 


* 
4 * ww 


05 the 2 of the Writ of Error, W in 3 ce 
and into what Cert it Hes." 


Writ of error, WIe the final ;ndgttent of the court is als 


what, ed, if either party be diſſatisfied with it, the record 
s may be removed by writ of error before a ſuperior tribunal, 
in order to the reverſal or affirmance of the former YE 

ment. e 


Sv. up. fs. 
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se 0. 2. - Of proceeding'i in E rror 8 the Comn mon 
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"Bec. 1.3 Or PROCEEDING IN ERROR, &. 363 


A writ of error lies for ſome miſtake, or ſuppoſed. miſ- When it lies. 
takes, in the proceedings of a court f record; for toamend . _ 
errors or miſtakes in a baſe court, not of record, a writ of 55 


' falſe judgment lies, of which hereafter, Sec. x. Fad. 
A oritof error is a writ of right in all caſes but felony and 
treaſon, Salk. 504. and may be had againſt the king. 
Error lies either in the ſame court where the judgment When in tanks. 
77 - was, or in a ſuperior court. It lies in the ſame court where court. 
the judgment was given, when the error was not for any fault 
in the court, but for ſome defect in the proceſs of the cauſe, 
15 other than in the judgment, or for default of a continuance, 
Dy. 196. a.; or for default in adjudging execution, 1 Rol. 176.; 
1 30 Yelv. 157.3 F. N. B. 21. i.; as for miſpriſion 
of the clerk, or for error in fact, and there the writ may be 
in the ſame court, 1 Sid. 208.; except where ſuch etror is in 7 
the Exchequer, 3 Lev. 38. But if there is error in lau, or when in a ſu- 
in the judgment of the court, then the writ lies to a ſuperior perior one. 
court, and ſuch writ of error only lies upon matter of /aw P 
ariſing upon the face of the proceedings, ſo 1 no evidence - 
is required to ſubſtantiate or ſupport it; for if there has been 
an error in the determination of the facts in the cauſe, which 
it was the province of the jury to determine, the method of 
obtaining redreſs, in ſuch caſe, is not by wr:t error, but by 
an attaint of the jury, or appealing to the juſtice of the court 
to grant a new trial, in order to correct the miſtakes of the 
former verdict. VVV | 
A writof error lies from almoſt all-inferior courts of record When it lies 
in England into the King's Bench. But error does not lie into K. B. 
from any inferior court in record in England into the Com- 
mon Pleas, except in two or three eaſes; for which vide Com. 
Dig. Bac. Abr. &c. But the better opinion ſeems to be, that =. Whether 
error lies not into C. B. in any caſe. In courts newly conſti⸗-⸗ B. 
tuted, and which are empowered to proceed in a method 
different from the courts of common laau, their judgment is not 
fubject to a writ of error; but yet the King's Bench may ex- 
amine them by certiorari or mandamus. = 
Till the late repeal of the declaratory act, 6 Geo. 1. c. 5. No vrit of error 
the Houſe of Lords in Ireland had no juriſdiction of error ug from ire. 
from any court there; and error in a judgment in the Kings 
f Bench in Ireland lay immediately in the King's Bench here. 
But now the Houſ: of Lords in Ireland will be the dernier 


— 


A 


reſort there, as it is in England, WW e 
Errors in judgments, real and mixt, before the juſtices in From courts in 
d their great ſeſſions in Wales, lie in the King's Bench, by the Wales. 
l 34 & 35 of Hen. 8. c. 26. | „„ „„ 
Fo ge ͤ ¾ ͤòð Ä | And 


.* 
i ö ; 
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95 e * 1} . Ls tHe 5 
WE the King's Bench, fnee the ſtat. a W. SE M. e. 29. 5 


From county If error is in the county palatine of. 3 the Dit i 


« palatine, dined to the chancellor or his deputy, commanding, that 
| he give it in charge to the juſtices at Lancaſter, that they ſend 


25 „ to him in his chancery the record, &c. and the writ which 


. — him thereupon, and that he tranſmit the record. 
| But if an erroneous judgment be given in Durham, in the 


Hefore- the juſtices of the biſhop, a writ of error lies before 


\ exror lies in the King's Bench. 2 Crom. 330. 


+, Forth wor the King's Bench nor Common Pleas 3; but by cuſtom 
| _ auch judgment is examinable by bill, in nature of a Wtit of 
g eerxor, coram domino —_— jou Samen e eue apud 

nn we roll age nag rk Sh 
From court f Nor does error lie 10 the King < Bench: or Common Pleas 


council. 2 Grom. 330. 


: : 3 of. Where plaintif has ſuffered. a nopſuit, he cannot. bring on 
ow on non that judgment; for though the record be ever ſo erroneous, 
rl. | he cannot after his default by ſuffering a nonſuit have judg- 


| +» ©,  , ment in his favour. Kempland v. Macaulay, K. B. 4D. & 


| contra. Str, 235» 
' Whomuſtbe It is a certain rule, that all the parties to the ſuit below 


parties in error. inſt; in all caſes of error, be made parties alſo in the writ 
„ of error; and in caſe of the death of a party, he muſt be 


fuſes, he ſhould be ſummoned and ſevered. Carth. 3. 
Stra. 606. Cooper v. Ginger. See pot, Section ix. 
- The defendant in the original action need not obtain a 


Y Error. ner v. * 7 D. & E. 337. 
. OE 1 5 


Pleas into the King's Bench. 


(4) Of ſuing out Writ, and of Bail thereon, when 
_roquilite, Ee. 3 


1 upon proceedings according to the eommon law, or 
the biſhop; himſelf; and if he gives an erroneous judgment, 


From Cinque But error on a ct in the Cinque Ports lies neither h 


Ae on judgment in the > flannaries, but an appeal to the guardian, 
and from him to the prince;, and if no mines to che e 3 


ons 7" , We 0460 Hor v. Bennet, C. B. 1H. Blac. 4 432.4 But Semb. 


named, and his death alleged in the writ. And, if one re- 


jodge s order to change his attorney upon "OT a writ of 


Of proceeding i in 0 from the hs of C Common 2 


WO of 


— 
« * ” 3 
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h Seed che Record, and herein o the 8 


0 endum Errores. „„ FFF 


ü allowance thereof, which ſhould be ſerved immediately ; z for EE. 


Fare Farias quare Executionem mon. 


(c) Of non· proſſing the Writ. 5 | 
0) Of alleging. Diminution. Fo 


0x Of affigning Errors, Joinder i in Erron und of : 
the Error Book ; and of. I Seire Fotis ad audi | 


"3 ++ 


= Of the Nen, and Execution. <P ES = 
(A0 of ſuing out "Writ, and of the Bail therecn. (A) 4 - 


I an erroneous judgment is given! in the Common Pleas 
the writ of error in all caſes is made returnable into the | bd 
court of King's Bench. 9 

In order to bring error, tlie bassrtiey for the party ſuing it How to procure = 
finds the number of the judgment roll from the docket of wit. = 
the prothonotary's office, and thereby finds the roll in the 
treaſury, of which he'makes a copy, and thereupon "the cur- 
fitor makes out the writ error. Which may be ſued out ; O40 
before judgment, but judgment muſt be given before the _ 
return of it. 3 Keb. 308. Vent. 96. Latch. 133. « - 

For ſhould it be made desde before judgment ven, Return thereof: 
it is ſuch a fault as is not ame ndable. Str. 807. - "None | 
v. Nixon, 1 D. & E. 279. | 

For the form of writ of error, and teturn thereto, ſee the 

forms at the end of this chapter. | 


| When the writ of error is obtained from the an fuer, you Allowance, ; 
"ſt get-it ſealed, and then carry it to the clerk of the errors, _ 
and pay him his fee for the allowance of i it, who will give you 8 
a notice in writing of ſuch allowance; after which you ſhould, 
ſerve the other party's attorney with a copy of the writ and 


* 


- 


until 1 it is ſerved, it is no ſuperſedeas to the execution; nor is How ſor 4 
it a ſuperſedeat, unleſs bail be put in by the party ſuing may 
writ of error, provided ĩt be a caſe that requires bail. 
Of the operation of the allowance, and how a writ of error 
operates as a ſuperſedeas, ſee ValL;L -Che x; (1). -. ----- 


m order to prevent vexatious delay by frivolous writs of Of bail in errors 
error, and to protect the party who has obtained a judg- - 
went, ſpecial bail is in many caſes, by particular ſtatutes, re- 2 by at. " 
- quired: to be giyen by the plaintiff in error ;- and perhaps n 
would be pg if ts had made it e in all 


caſes. 3 c 
| 55 . „5 Ng . 
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| Are c:3 Ihe firſt ſtatute requiring bail on error is the 31 Elia. 
dee c. 3. ſec. 3. which enacts, % That before any allowance of 
Sod 1 --- oc any writ of error, or reverling of any outlawry be had by 
-« plea or otherwiſe, through or by want of any proclamation. 

te to be had or made according to the form of this ſtatute, 
et the defendant in the original action ſhall put in bail, not 
n only to appear and anſwer to the plaintiff in the former 


s ſuit in a new action to be commenced by the ſaid plain- ir 

| « tiff, for the cauſe mentioned in the firſt action, but alſo to al 
s ſatisfy the condemnation, if the plaintiff ſhall begin his fo 

| „ ſuit before the end of tuo terme next after the allowing th 
„ the writ of error, or otherwiſe avoiding of the ſaid out- ce 
JJV th ff FV at 
en e The next ſtatute requiring bail on error is the 3 Jac. 1. m 
"Ae bend, C. 8. intitled, © An act to avoid unneceflary delays of exe- as 
or for rent. ©. cution ;”—whereby it is enacted, “ That no execution 5 
40 ſhall be ſtayed or delayed upon or by any writ of error, 5 
of e or ſuperſedeas thereupon to be ſued for the reverſing of any | 
„ judgment given in any action or bill of debt upon any fingle n 
8 bond for debt, or upon any obligation with condition for the me 
c payment of money only; or upon any action or bill f debt for _ 
4 rent, or upon any contract ſued in any of his highneſs's tin 
« courts of record at Weſtminſter, or in the counties palatine £5 
e of Cheſter, Lancaſter, and Durham; or in the courts of 1 

a 4 great ſeſſions in any of the twelve ſhires of Wales, unleſs in 
. ſuch perſon or perſons, in whoſe name or names ſuch writ * 
« of error ſhall be brought, wih tavo Hef foreticn, ſuch the 
5 as the court (wherein ſuch judgment is or ſhall be given) tra 
8 & ſhall allow of, ſhall firſt, before ſuch ſtay made or ſuper- acc 
Ei 4 /zdeas to be awarded, be bound unto the party for whom div 
en ne c any ſuch judgment is given, by recognizance to be acknow- acti 
Mont '___«& ledged in the ſame court, in double the ſum adjudged to be this 
5 ic recovered by the ſaid former judgment, to proſecute the ſaid an 


cc writ of error with effect; and alſo to ſatisfy and pay (if the troy 
| 5 & /aid judgment be affirmed) all and ſingular the debts, da- 
4 mages, and caſte, adjudged upon the former judgment; and all 
0 „ offs and damages to be alſo awarded upon the delaying of exe- 
. «© gution. 1} CCC 0 
Explanation of The only caſes provided for by this ſtatute were, actions 
the ſtatute. of debt upon any ſingle bond for debt, or obligation with con- 
dition for payment of money only, or action of debt for rent, or 
; ES. Oo Er TT Os Ty 8 
To what caſes Bail therefore is not requiſite upon bringing a writ of 
ir extend. error upon a judgment in an action of debt founded upon a 
prior judgment, Biddleſon v. M ytell, Burr. 1548.; becauſe 
this is caſus omiſſus out of this act, which is to be taken "= 


= » 6&8” 


" S. = mY L 1 W_ Ws nano lie oo 


"BY 


dosen or PRC CEE D 


rally, and not extended fe: conftruion. , and 1 Plae. e 

Rep: 506. Biddleſon v. W, bytell. . 5 wok AM 
No bail is neceffary in bringing 3 in 4 writ op er pon ot bonds for 7 

judgment: in debt or bond conditioned for performance of co. Perſormance of 


| ET or upon a bail. bond, becauſe theſe bonds are not Conte | 


tract or, other duty certain at firſt, but merely upon an 


9s 7 he Dean Fa St. Paul's 


GIN: non, ae.” = 36 | 


covenants 3 

ditioned for the payment of money only. | 5 
The condition of a bond was to barten covenant. in.an or in «only 

indenture ; and among the reſt was one for payment of money, nt of 
and the others were collateral ; and the. breach aſſigned was money; 5 


for. the non-payment. of the money: yet, on error brought upon 
the judgment, no bail was taken; for per Holt, this is not a 


condition for the payment of money only, but þ 55 collateral 


acts. It is true, the breach aſſigned is for ng the. 
and therefore the caſe upon the een is 7 ſame 
as | the condition had been for the payment of money only, 
jet 5 condition is not Foy: the ” R506 of money ah, 
arth. 28. | 
The condition of a bond was z to pay for ſo much beer as or to pay ſor 
ſhould be delivered to 8. not exceeding 1001. After judg- 


ment upon demurrer below, error Was rought. Et per cur. NN 1 
No bail requiſite. Thi ſum was not certain even at tze 
time of the action brought. T, brale v. Vaughan, * I a | : 
1 Wilf. 19. S. C. 


Action upon an inf mul computaſſet in C. B. error brought Of an infimut 5 
in B. R. after judgment for the plaintiff; and upon the N 


| un of bail being requiſite, per cur.—This caſe is out of 


e ſtatute, for the debt recovered did not acerue by any con- 


account between the parties, which account has reduced 

divers uncertain ſums to one certainty : therefore, as the 

action was founded upon the account; which is - uncertain, | 

this caſe is out of the ſtatute The ſame law in debt, upon 

an award, when the arbitrators have reduced divers con- | 

troverſies to be recompenſed by one ſum: though this 

is a debt, yet it is not ſuch a one as is intended by te 

1 5 5 which muſt be a debt certain at firſt. Tely. 227. „ 4 | 

2 Bulſt. | EATS IT 2 
le 5 action was in debt on bond e to Of bond to pap. 

pay ſo much money as J. S. ſhould declare to be due on an ene rho 

account; and, after pleadings below, error was brought on 

the judgment. And by all the judges, except Keeling, the 

plaintiff i in error muſt put in bail, or execution may go; for 

this obligation i is made for the payment of money only, which, | 

though not certain when the obligation was made, is yet cer- 

tain before the action Pars. NJ Lowe 995 1 HO e, | 

4 Vs OW; 5 

TX | * 


0 8 Bat ir che Aena vill er lt Jade > inf 
= 8 HH | him in an action upon a hottomret bond, he muſt put in ba 
2 becauſe the contingency having happened, this is now, in 
„„ v. a 
Tuo pay money Motion or leave to take out execution, no bait bein Lg 
INS in in on 4 — error brought by defendant, the action 
in debt on bond, conditioned only for payment of more 
IS, _ according to the true intent and meaning of an regen 
and not performance of covenants; On ſhewin . 
Court held that bail was re. uired by 3 ac. T. If the bond 
. had been generally for per. ance of covenants; in an in- 
Aeennture, and the only covenant:in chat indenture had been 


; 8 court gare time to put in bail. Bades, 98. Litthe | 
Fe,” oy execttor, Y. Hann. | 
LR OY The condition of a bonds for. payne it. 800 L tuch 
4 day, being the ſum r ed in indent 
2 date. And error being brought, the plaintiff in ertor 
would have been excuſed from giving bail, "xs the words 
of 3 Jac; 1. are, * bonds for payment of money only ;* whereas, 
E was rather a bond for Fa ptr of covenants; But 
the court held, that bail ought to be given; for the material 
[2 the condition was the payment of 500 l., and the 
3 other words were only added to ſhew they were not diſtinct 
Ne, _ debts, but only different ſecurities for the fame. De e/boſdex 
| v Horſey, Stra. 959. 
Bonds ons as A bend given by a third perſon, 4 a third relies as col 
e ſecu- © kyonabdecurity for a dehtor's paying his creditors 15 f. in the 
| pound upon 3 liquidated total of his debts, is a bond with 
j * condition for the payment of money only within this act; 
„ therefore bail requiffte. Burr. Rep. 4 pt. 746. And its be- 
he | | ing pay payable 2 inftalments makes no difference. 
I bond be not ut if an action of debt be brought on a bond conditioned | 
: > Ratute, for the performance of covenants, and the defendant lets 
zudgment 
by default, bail judgment go by default without craving. yer of the condi- 
u tequiſite. tion, and after brings error, he muſt put in bail; becauſe it 


** . _— — y * : ond — 
— . — — — — — —— — —— A 
: ; 
- 1 [ 
* * 
1 1 


Hor: _ cafe,” Plaintiff declared in debt on a bond, of which de- 
performance of zovenants. Defendant after vyer, inftead of 
tion | opening 2225 1 he * _ a writ of error 

4 ö 


- 


ee FEE 


2TEET>24 mw 


/ | for payment of money,” bail muſt have been giyen on error. 


does not appear to the court upon the record, that the con- 
dition A or performance « of- Covenants... This is the prac- | 
tice in 


But in C. B. it is otherwiſe; as appears/by the” WMH 
| ſendant craved oger; and the condition appeared to be for 
Pleading, entered nil dicit ; in order that oyer of the condi · 


Without 


„ 


1 


try, and; gaye plaintiff leave to enter eee by e. | 
god the queſtion then was, Whether the condition of he 
6. dond not appelring on record, bail ought to be required os e 
de rie of error or not? And the court held, that the mat- 1 np - 
ut ter. of bail is properly examinable. by allidavitz, and, the bond FF 
's I being conditioned. for performance-of covenants, bail . 
1 not to be required. Spinkr v. Bird, Barnes, 2. ä 
e, Motion ſer baik upon error in an action of debt on bond. : 
ic I conditioned for payient of zoo l. mentioned-in.a-ſurrender. 
id = copyhold h — way: of mortgage, and not for. - any g 
. covenants, wherein judgment had paſſed by default. Fer | 1 ©) 
u 8 be Bait. This caſe is ont of the ſtar. 16 1 
2 ker bus withitethe Ray, 3 Jace . . Had. . 
7 at f 15 
. It is 25 ITY that” the. e Ratute of Janes er- „ 
ch bende to all ſuch along as are mentioned therein, whether. oy ts. _ 5 4 A 5 
h judgment be after verdict or by default; but the two follow⸗ — 2 
0 ing ſtatutes only extend to judgment after verdict; ſo that nns f 
Us bail is required on error to reverſe a 3 by defanity+ 3 | 
* __ it comes within the ſtatute of James. | pk 
1 The third Ratute requiring bail, is the. 13 how. a. 0. 2. 8 8 
5 (which after reciting the ſtatute of 3 Jac. 1. In 1ec..8.), ſee. . 72 _ 
© ads, That no execution ſhall be ſtayed: in any of the thereby, p 1 
5 courts aſorelaid, by any writ or writs of error, br /uper/edear. g = 
" WW © thereupon, after any virditt and judgment thereupon abtained. after ele. 
©-in am action of debt grounded uon the ſtatute made in!: WM 
«the ſecond year of the feign of the late king Edward the  £ 
„Birth, for not ſetting forth of tithes; nor in any action - 
hon the caſe upon any promiſe for payment of "monty, ' a&tions —Fo@ © 
* ſur: trover, actions of: covenant, | detinue,” and treſpaſs,” = 
Wl «-unles:ſuch-recognizance,, and in ſuch manner as by the 
+ We Pit recited former act is directed, ſhall be*firſt acknows 45 ; 5 
75 k leaged in the ſaid court where ſuch judgment is given.” ?“. 7 
By dec. d. 4 Gives double coſts to a defendant by delay of Double colt es 
75 5 75 br deafonr of error brought, if the Judgment be ES 
it We, 
u. r. 45; © Provides that the £uid ſtatute ſhall not extend to ene ON .-M 
tions popular ; or upon penal ſtatutes, indiẽtments, VV 
ae “ other than the ſtature of Edward the Sixth mentioned,” _ 7 | 
"5 MW The fourth ſtatute: requiring bail on error, is the 16 8e In whit caſes 1 
usr. 4. c. 8. ſec: 3, which enacts, That no execution bat 3 
of | © ſhall he * in any of the aforeſaid ner (a), by wzit of 
di- 8 uperſedeas 6 tharean; after vendles and W — 


1 (3) The fame Ty conrtts a r mentioved' in the Nature-of 
out W's Hafi min oy * of eee Felatine, and biet 
2 Vox. II. 5 . 5 . 


3 


* 


* 
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045. 
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eee i in ez neee, 
| _ Gi\xecognizarice, ! with condition according to" the ſtatute 
rſt, ſhall be 


„made in the third year of king James the 
. firſt acknowledged in tlie evure) where 


Ret. 


h judgment 


_« ſhall be given:? and further, * That in writs of error to 
28 brought upon any judgment after verdicꝭ in any wilt 


& of Yorver,:or in any action of ejeftione'firme, no execution 


e ſhall be thereupon or thereby ſtayed, unleſs the plaintif 


wo zor plaintiffs in ſuch writ of error ſhall be bound unto the 
cb plaintiff in ſuch writ of dorber, or action of gectione firme, 
6 in ſuch reaſonable ſum as the court to Which ſuch writ of 
* error ſhall be directed ſhall think fit; with condition; 
4 that if the judgment ſhall be affirmed in the ſaid writ of 
error, ! or that the ſaid writ of error be diſcontinued on the 


default of the plaintiff or plaintiffs therein, - or that tho 


«ſaid plaintiff or plaintiffs be nonſuit in ſuch writ of ertbr, 
4 that then the ſaid plaintiff or plaintiffs ſhall pay ſuch colts, 
0. damages, and ſum and ſums of money as ſhall be awarded 


upon or after fuch Judgment affirmed, e ee or 
KY e nonſuit had CCC 


And by ſec. 4. To the end that the fame ſum and Cone 


| 4 ran Bo and damages may be aſcertained, it is enacted, That the 


£62 1611 9h 
thang 


* 


court wherein ſuch execution oupht to be granted, 


3 Nw iy = ſuch affirmation, diſcontinuance,” or nonſuit, ſhall ihe 


3 
FBceptions in 
5 the ſtatu te. 


; 155 51d - 
; Plaintiff nieed © 
not enter into 


7: 


| "56% retics 


-  Cufficient. 


f 200 18 * 
* D yt 7 
n „ ö 


hag” * Ks: 


«2 writ to inquire as well of the meſne profits, as of the 
* damages by any waſte committed after the firſt judgment 
« in dower, or in ejedtione firnie ; and upon the return there. 


2 of, judgment ſhall be given, and execution awarded 
for ſueh meſue profirs and e auch alſo for colt 
of fait.“ n 


Provided, 4 That this intots ſhall not TAROT to any mel 
of error to be brought by any executor or adminiſtratot, 
nor any ackion popular or upon a penal ſtatute, (ex- 
e gept the ſtatute. of Wees bas. _—_ nor upon indict 
„ meits, & c. ee i 
9 On error n eden the plaintit in error(behay in à re- 
mote part of the kingdoth, found two ſufficient men to be 
His bail, Who were bound in a reeopnizance;&c.* The court 


holding} that the intent of this ſtatute of Charles the Second 


being bo ſecure the defendant-in error, it was here fully ob 
ſeryed, becauſe this bail was better than the plaintiff 's Owl 
recognizanec. Barnes v. hows A 121. 1 
Bennington, Barnes, 75. 15 | 

Bail Was put in by blaintif in gy, hone,” but he 
\ himſelf was not bound as required by the ſtatute 163 
x7 Car. 2. on which plaintiff below moved for leave to tile 


2 


out execution and 91 2 TIE #6 ew cauſe. Fa 


+ «4 d > T1 


* 


be ever unlelz = 


— 


nn ! d ˙ ĩ—ĩͤ· oe 
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63 in error it was urged, that's it is become the 'eonſtany. 
aQice to give bail by ſureties, and more for the advantage 8 
of defendant in error, Per cur. Be fore the ſtatute 5 
17 Car. 2. no bail was required i in dower, gectment, &c. B/ | 
the ſat. 2 Jac. 1. bail Was required in debt only. The ſtat.” 
of Car. 2. extends to all perſonal actions after verdict,” and 
requires ſureties. In dower, real or mixt actions (and jefte 
nent is a mixed action) after verdict it requires the party to 
be bound. This i is / u lefs fecurity than by bail who Juſtify,” 
for the'party is bound by the judgment. Bail in error can: 
be put in before a commiſſioner in the country. The 5 
method of the ſtatate cannot be followed without great in- 
convenience; and a better method, where the party lives at 
4 diſtance from N is — Lo has been the. " bs 
Aice ever ſince. ule difcharged. Ly and Dor 2 
— 0 of Godfrey, Barnes, 78. een TOS 
A recognizance on error in gehen, ought to be in he To wind. 
yalue of two years me/ne (profits; and double coſts is uſually = OR 


9 
We, 2 


1 + 


taken in both courts, Barnes, 163.3 or in double the rent due 


if jeftment for rent. Burr. 201. e 
Error on verdict in gecr ment allowed, but plaintiff in in error -If us bail oy 


entered into no-recognizance; nor put in bail, as plaintiff be- - 
Jow had not got the coſts taxed; without which the meaſute 15 Ml 
of quantum of the rect gnĩzanee could not be fixed. Plain- Habete fass 


oy below, for want of the recognizance and bail, in poſſeſonm 
days, took out an Habere faciar poſſeſſionem, and had boſſeition aus Ay 6 
given him, which the court held to be regular.” Et per cur, | 


| =Defendant ſhould have applied to ſtay execution; and chen 


che court would have obliged plaintiff to have got his coſts 


' taxed; The writ of error is no ſupenſtdeut without bail. A 


judge would have taken bail,” if applied to. Rule diſcharged, | 
Barnes, 212. Betts on um, of Rogen v. Egerin. ; 
If judgment be againſt' an executor or athmini Arator de bonis' bigs : 
propriis, and he brings a writ of error, he mult: put in bail i nes 
ſach-caſes as are required: by the ſtatutes before mentioned, mar, + 
ind pay coſts if judgment be affirmed ; but if judgment de dl. 
bonis teftatoris only, he ſhall neither put in bail nor © ar tb * e 
Vide the proviſo in 16 & 17 Car. 2. EE ard 
Though an executox is, hot obliged to ive bail. on error, 1 | 
the court may take it; Ba d if he does give bail, It is OE, | 
zen; Adem v. Emily, 


A ſcire facias 2 8 the defendant, as line. ona 
droaftavit alleged, and judgment was de-bonis propriis; on 
which he brought error; and by the whole coutt, he ſhall- 
find bail, for here he is charged in his proper goods, and it 
is not as where an adminifirator is . 1 the t, 


Aker | 


* *.. ag 1 Sid. 368. 
bd 


* 


5 againſt bail, there mu 
9 8 And in this caſe. held, that a felt fa. is a, per- 


ls anon F 


: in error, they brought a-writ of exror as to ſuch award . 5 
ecution. Plaintiff moved for. leave to take out execution for 
Wunt of bail an the wit of error brought. by the e ee 


tained a rule to ſhe cauſe, which Was :diſcharged no. 


135 in this caſe being requiſite. Barnes, 194. 


But in error on a eee e a 
fi e of exror. 455 


action, and conſequently within the ſtatute 16. & 17 


; : Car; 2. which requires bail en dor of. 2 | Judgment fic. ur. 


* any action perſonal. 


2. in u lion af debt brought upon a recognizance in error, 
Burr. 1567-8. But 2, 

But upon error in parliament *. judgment aeg i in 
B. R. new bail is required. Salk. 9 


1 of r- Formerly, upon error brought of a judgment | in an info 


court of on no bail was-necefl; „ as. net within either 


— the foregoing ſtatutes: but now, by 19 G. 3, 6. 5. it h 


<6 That no execution ſhall be ſtayed upon ot by any 
4 ri of ern or ſuperſedeas thereon 1 to be ſued for the re- 


4 verſing of e es given in any inferior court of re- 

14 cord, where 

„ ſuch perſon; in whoſe: name the writ. of error ſhall- be 
e brought, with two ſufficient ſecurities, ſuch! as, the court 


damages are under ten pounds, unleſa 


, (wherein. ſuch judgment is given) ſhall allow of, ſhall firſt, 


| When new bel 


, before ſuch- or e porfedeas awarded, be bound 
ay, . go ſueh judgment is giren, by 
1 recognizance to be ee os the ſame court, in 
1 double the ſum-adjudged by the former judgment, to pro« 
0 ſecute the ſaid writ of error with effect ; and alſo. to ſa- 
ere th tisfy and pay (if, the ſaid judgment be affirmed, or writ of 


«. unto. the; party for 


ec error be non- proſſed) all aud ſingular the debts, damages, 


by u and coſte adjudged and all the e eee 


'« for the delaying of execution.” /. - 

If a writ of error in B. R. on 4 judgment in C. B. is 
amended. in B. R. new bail muſt. be given to e eee 
Vrit in C. B. and the plaintiff. below * 


4 3 
DE _— 
* 


5 


Tar is not requilit, as it ould ſeem, upon. bringing s 


take out exe - 
cution for want of Fak. Rafael v. V. erelft, Eaſt. 16 Geo. 3. 
C. B. a Blackf, Rep. 1067. 8. 
| Eg new bail muſt, be put in on every new whit of rot | 


5 t error is brought in K. B. and 
or-ahrmance of the; judgment error is brought in- parlia- 
ment, ee BE e 


-— 


0 


BE S FAS TSS S. = 


A brei de 


bee not incl the eds os be EG dn the Houſe of 
Lords. Sal. 97. 


The plaintiff in error wüft put in bail . hays whe oe 8 1 


Her the ſervice of the allowance of the writ of error, pto- 1255 
yided ſuch fervice of the allowance is not until after ina! 
8 been ſigned; but if ſuch ſervice of allowance 
before final jud} gment ſigned, plaintiff in error hagithen. © 
four days from the figning of the final judgment, be it when four days. | 
it may. We 4 Nixon, 1 P. 1 1 4 5 3 . 
re are four tlear days; ſo that if j How d 
figned on Surg execution caunot iſſue for want of aun 
bail until the Saturday following. Bennet v. Nichols, 1 
. 12. | D 
The names of the bail, with their additions, =e to he How — 
taken to the clerk of the errors, and entered in his book; he in. 
will meet you at any time appointed at the Judge's houſe RS, 
chambers for this Repei, bring the bail, and he "weak. > — 
the recognizance. x 2 
When bas] in error is put in, notice theregf ought to be 
given to the defendant or his attorney; and i the defendant of bail; 
does not except to thoſe bail auithin taventy' 7 21 71 —_ __ 
ps 1 ſhall de en. * Mich. 5 | 


in er.. . cp. A 


£ N 
88 


Take notice, that ſpecial. beil Was ul day put in * the or Form thereof, 
of error ; brogght in this æxauſe. with the. clerk. of the errors, before 8 

5 Mr. Juſlice Buller, at hit chambers in Serjeants-Inn, Chancery" 

Lane, London; and their names are A. 5. of, Oc. and F. G. of, Ge. 

Dated, fc. Tours, Ac. T. S. attorney for , in error, 
Fol. N. attorney for the . 


1 the 4 endant in error” thinks the bail liifolfcient, he' wh of 3 
at any, Los within the tawenty days, have a; rule from — bail 2 
clerk of the errors for better bail; and after ſervice of fuch . 
rule, if thoſe bail do not juſtify in four d or better bail! 
not put in within that time, the defendant in error may fue „„ 
out execution of his judgment below : but the urit of error 55 
Mill remains, and may be progecded in, the ſupenſedeat to-the - Th 
execution, only being taken away. Ld. Raym. 840. ol. 
If a rule for better bail is ſerved in vacation, the pleintiff Of the rule for 
in error need not in K. B. perfect his bail till the next term; better bail. 
bur in C. B. he ought to juſtify before a judge, and execution WY 
ſued out for want of it was held regular. Barnes, 211. 4 a | 
The ſame notice of juſtification in error is good as in Notice of jolt 
common caſes, i. e. if the fame bail, one day; if different fication. . 
or added bail, two days; and clerk of errors will attend the. EP: 
court. 'W ny his "OOF and for nn, * the bail How era. 
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for $ but per curiam The ſum recovered is double the debt 
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* ncledon v. Clark, Bar. 212. 
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Lance is, that the plaintiff in error ſhill proſecute his writ 
with effect; and, if judgment be affirmed, ſhall ſatisfy and 
{ fe the debt, damages, and coſts regoversd, together with 


ch coſts as Hall be awarded by occaſion of the delay of et- 


 ecution ; or elſe that they, the bail, ſhall do it for him. 
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be hs of rules to travſcxibs 1 exce tion : 
the general rule. Green v. Upton, Bar- 4 19]½,wt 
The plaintiff in error then leaves a copy of the qo tera How tranſcript e 
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gs Og judgment with the clerk of the errors, (having — 5 
ee and carried in the roll,) for him to make 1 the Pei 22 m0 Bring 
tranſcript. within the time ſpecified in the rulec. Z Bo 
It is an eight-day rule, N hich time the record muſt Fa Wikio whas 

certified. 720 

te ; eight days. are. e kich the officer ĩs May do it | 
$098 to exceed, yet it is his duty to tranſeribe ſooner if he defense. 
can; and as ſoon as the record 1s nag ot into court, de. 8 
5 iy error may erk upon it. ambridge v. Hauch. 3 ar 9 
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2 17 che pe expires in vacation, and the record i. is brought Mow if rule u- 
ian is as a record of the preceding. teri, 4 15 er, in vaca- 

The tranſcript muſt be paid for by plaintiff in error; and „ 
ik not: paid for in due time; execution may iſſue, a certificate 225 ke] 

\ having been firſt obtained in writing from the clerk of te 
errors, that plaintiff has made default t in tranſcribing, oe | ER 
28 Car. 2. 1 8 xl” 48 * | F 


Though the record mould not be tranſcribed, bail are Bait liable 
Pole, becauſe they are bound to proſecute the writ of « error crane no 
with effect. Roe v. Whitehead, Bar. 499- SO 

When. the tranſcript is complete, it is delivered over. «by Tranfer ergy ah, 
15 of the errors, with the writ of error, to the ſigner of yo 
the writs (Mr. Webb) in the King's Bench office, the parties * mo 


take copies thereof, and ; cauſe is then ſaid to be | in the Cauſe thn 


court of Kin ng's Bench. r form of tranſeript, ſee forms 5; · &. 
at the end of this chapter. 5 The next ſtep for defendant to 
take to accelerate plaintiff is to ſue out a ſcire factas quare Ofthe feve ths 


executionem non, which is a writ calling upon him to ſhe w-<ia8 quare, ? 


"cauſe why execution ſhould not be adjudged to the plaintiff, Vn BAG 


[For form thereof, ſee forms at the end of this chapter] 
If the record is brought i in in vacation, the ſeire Fact acias may Its ft. 
be' teſted the laſt: day of the preceding term, and made re- N 
turnable the firſt day of the next. 2D. & E. 17. ET 
Ik not brought in till the firſt day of term, or ne the e OR 
term, it may be teſted. on the firſt day of the tem 5 
There muſt be fifteen 4. between the teſte and ret 
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* _ "from that 0. Der. 432. 1 
Bo gle allowed ©» As this writ is only We; as 2 method to brig the party to 
ke aſſign errors, no plea to it is allowed; nor will the court 
grant oyer of the ire faciat, or Tuffer an * anfwer thereto 
Daut an aſſignment of errors. Str. 679. ies v. Wolſbam, 
8 Mich. 5 Geo. 2. Parker v. Stanton, Ld. Ray. i414. © 
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i po Sadr | thy 850 him by the writ of ertor. 

1 Sager ber en give a rule to alfign errors; this may be view on 
WO errors; dhe fam Gay that the rule on ie  facias is ferved, and will 
I - then both expire at the ſame time; both rules being conſiſt. 


1 5 | raph 5 ti is 2 3 rule exclubve of the day given. 


- and proceed, 2D & E. 17. 


peax to the feire facias. Jamet v. Staples, 6 D. & E. 367. 
onproffing The only Way of proceeding in order to nonprofs the writ, 
r guy ol . and fo get coſts, is by ferving rule on ſcire,facias, and then 
Hands” EE rule to aſſign errors; for without ſuch rule to aſſign errort, 
+ & writ of error cannot be ape. Leith v. M. Farlani, 


I! RL . Horfoo v. Cope. 


and cpſts there. fe Tales; and ferving a copy thereof on plaintiff*s attorney, 
9 RE Sj aſſignment of errors are left with defendant's attorney, 
„ bs he may non profe the writ and take out Execution, and ſhall 
. have his coſts according to ſtature 8 & 9 W. 3. c. 11. 

Lr. entty on For this purpoſe, defendant's attorney muſt enter all we 


. on the N58 8 with thy e AS fo 


return "ay, 1 proceeding by bin; ; if 2 on nth | 


peed ne | ein four days he fore the return of it, ae cire farias againſt 
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12 5 on But it has been ſince held irregufar | to rails the plaintiff in 
error to aſfign errors before the expiration of the rule to ap- 


Bur. 1772. Nor can a rale to aſſign errors be given until | 
a. tule is ſerved to appeat on the 5 * | Str. 917. 
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to the 16 & 17 Car. 2. C. 8. ſec. 3. and it was held, that 


| eceds, the next ſtep is to aſſign errors. 
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of this chapter. | 
Whereas if the writ of error be not regularly e How TM 
dut plaintiff ſuffers judgment to pafs upon two nibilt, and the by defa 


though the defendant may ſue ont execution, yet he will be 3 
entitled to no coſts in error, and the writ of error may ſtin 
de proceeded upon. 2 D. & E. 17. > 3 
If the firſt writ of error is nonprofſed, and then another I another wii | 
broaght, the court on motion will give leave to. take out exe· eee alter 
eution. King's Rep. 2433. e eee, 
Rule to fhew cauſe why nonprofs of a writ of ez for When 
want of tranſcribing the record, ſhould. not be ſet aſide with ſet _ 
coſts, Objected, that no final judgment is entered, and | 


to be ſet aſide, but without coſts. It appeared that the clerk 
of the judgments was paid his fee, by plaintiff's attorney, 
for entering the final judgment, which he had neglected to 
do; but plaintiff did not pray any rule Agog: him. Stone v. 
Rawlinſon i in error, Barnes, 195. 
In gectment, verdict was for plaintiff; whereupon defend- How defendant 


colts in caſe of nonſuit, diſcontinuance, or affermance, purſuant — Ras 


when plaintiff in error is nonſuited, defendant need not bring ET 1 7 
* 2 or debt on the recognizance, but may ſue” out a 
7 Ow v. Heath, B.R. Mich. 12 Geo. 2. . 
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An aſſignment bf errors may be geveral or ſpecial and 1 in Bon 
either caſe mult be ſigned by counſel. | 7 Tow | $ 

But it frequently happens that the errors. N ef are the Dimintion, 
want of an original writ or a warrant of attorney, or ſome Why i fo called, | 
other matter neceſſary to render the record perfect or com- 1 

lete, which is termed alleging diminution of the record. "ROE, | 

orm thereof, ſee forme at the end of this chapter. } 

When this is done, the plaintiff in error prays a certiorars Of the certie+ - 
to iſſue to the proper officer to certify ſuch original writz ri thereon. 
warrant of attorney, or the like, which he ought regularly | 


to get returned. 
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not ren For it; AY 118 found 1 8 Ft kein wy a copy z ag 1 if not re · 
9 turned and filed within the four days, (the time of the rule,) 
| crates | the defendant may give a joinder in error of in nullo g erra- 
„„ Ny BY: um, and enter on the record a non miſit breve without taking 
„ i any notice of the diminution, and proceed to argument as in 
„„ caſes of demurrer, and the ER of error; as to. Ft | 
„ art is of no effect. Sal, 207. . | 
| 238 22 But the defendant i in error, may come in Harte, and co 
„ ee hs error by reaſon of the want of an original, or the 
le like, and then there is no occaſion ſor a 758 to be ſued 
38 out and returned. Sal. 267. Ld. Ray. 4 f 
1 el But the defendant in error cannot bite at his own ex: 
7 8 Ot 


nce 2 out a certiorari and procure a certificate thereon; 
* can only ſerve plaintiff with a,rule to return it; for the 
error is not completely aſſigned by plaintiff i in error until 
the certificate is returned, qo which it appears that there 


was no original, or the like, in the cauſe. om. 115. 


if When certiorart Certiorari muſt not bear teſte before the errors are 


aſhgned. _ 
Plaintiff brought a writ of error upon a judg ment G 


him i in C. P. by nil dicit; and aſſigned in Trinit p term the | 


want of an original, and the want of a warrant of attorney; 


and one certiorari was directed to the chief juſtice as to the 
warrant of attorney, and another certiorari to the cuſfot bre. 


vum as to the original, which bore teſte the 21ſt of June, 
- (which. was. before the errors were aſſigned,) upon which 


| the cuftos breviam returned, that there was no ori ginal, & c. 


The deſendant pleaded in nullo eff: erratum. ie udgment 
. was affirmed ni 85 becauſe the plaintiff in error ought to take 


cout a certierari to veriſy his error that there was no original; 
5 bur this certiorari bearing teſte before the aſſignment of the 
errors, could not he a certiorari upon that aſſignment of err · 


en. Norbert v. Mann, Ld, Raym. 1554. Stra. 819. 


Aſter a certiorari has been returned, no ſecond certiorari : 
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. If a variant original is EFT on the firſt e 95 ann, 
defendant in error may ſue out a ſecond certiorari. Salk; 266. Praia 3 Ja | 
But plaintiff in error cannot have a ſeeond certiorari. © But tiorariz n 


took out à certiorari of a wrong term, which did not verify 5 
bis error, and now he moved for a ſecond certioruri, hien 
was denied; the court ſaying it may be granted to affirm, _ 
but not to reverſe a a Judgment.” Ons v. "Berry, 

It a certiorari be prayed: to certify an eri ;ginal, or a warrant but defendant is. 
oe attorney of a wrong term, and the chie aftice or the cuffos | 
brevium return, that there is no original or warrant of that 
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term, the defendant in error may make a ſuggeſtion of the 


right term, and pray a certiorari; which, when returned and In what cafes, | 
Filed, he may join in nullo eff erratum, and enter it on the 


; bol, paying the plaintiff's attorney 25. 44. foratsf 262 7 LEO 


Want of original was aſſigned, and certionuri Oey and 


] return. no original 3: afterwards: the defendant. applied 0 


Chancery: and upon affidavit, that inſtructious were given to 
the curſttor, for an original, but they were löſt, the court of 
Chance ry. allowed, that the original hould be ſupplied. 
Upon which the defendant in error prayed another certiorari, 


"and an original was certified of the ſame term in which the | 


default of an original was certified before; on which it was 


moved, that this was irregular; for, before the ſecond cer. 
| ſiorari was teturned, the defendant ought to N given a 
cop of the original to the {Plaintiff's attorney; but the 
maſter informing the court, that _ courſe was fo ben the 


ſecond original OUS. was of another. term, but not 
ame 22885 the motion * nee. 

Com. 118. 
See alſd a ys where defendant had. a new certiorari in 


After in nulli eſt erratum W Fcy no Amins can be I ; e 
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But the court can ex officio. un a certiorari to ppi 2 Court may 21 


| defect i in the body of the record, even after in nullo gl erra- any time aw 


tum pleaded, Salk. 270. It oalted a rar ad informan- r 
2 1 conſcientiam, . IO 7 ou an ; 


Want of. original was F for error; the 3 4 7 . 
efore the return. of the certiorari, came in gratir and . 
. a releaſe. in bar, to which plaintiff demurred 'atid © 
defendant joined. Her cur. The releaſe is miſpleaded for 
Want of a venue, and it was agreed, that the court could 
award ex officio ; a certierari ad infor mandum-conſrientiom, whe- 
er there was an original or not; * _ cont.” Salk. = 
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Egranted-an erroneous: original is returned; and upon this, in 


mandum tonſcientiam, grant ancther cortiovars for another oi. 


7 5 1 Zinal; and upon this a good original 1s certified; the tourt 


©  -ught to intend that rhis is the original upon which the Judy. 


FE Wo ment was given, indfavour of judgment 9 8 to a+. 


intended to be good. Cro. Car. 91. Style, 170. 
1 362. Godb. 407. Roll. Abr. 765. 


. RAT 5 On error of a judgment in EC 4 by abs e 3 
„ 5 ' ul wit of inquiry executed, and final judgment, plaintiff - 


nin extor aſfigned the general errors, ani alle that there waz 
4 no urit of inquiry or inquiſition taken, filed, and remaining 
upon record in C. P. and prayed a certiorari directed to the 


. px eſtes: brevium. To which he returned, chat there was no 


| | writ of inquiry, &c. upon Which defendant in error ſug. 
geſted, that there is a wit of inquiry in the euſtody of the 


orgs 


„ coufles brevium of the Common Pleas, of ſuch a term affled, 
alängd prayed a certiruri. To which the er brewium vt · 
ttttrned, that upon ſearch he found the writ of inquiry, & c. 


and then defendant ſet out the writ of inquiry, &. which 

Wi,grranted and agreed with the record. And thereupon 

1 OW in mullo eff erratum. And for the plaintiff it was in. 

| ſted that judgment ought to be reverſed, becauſe the cuffs 

_ brevinm-could;not-return-a fuct upon the febond certivruri in 

every particular, eontrary to his return upon the firſt. And 
the court cannot tell to which return eres ie. Se non 

5 allocatur. For there being a poſitive return of a writ of in- 


Wy. oy which ' warrants the record, we will take that to be 


* | .rue. And judgment was affirmed. Shipman v. Lethirutlier, 
EGS; Ld. Raym. 1476. 
What original When all the proceedings are in one ab che fame term, 
returned will an original of that term will warrant the ſame, but not other- 
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3 of a nt term. Due v. Sweeting, 1 Will. 181. 
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e — it is Tulicient if a ivarrum f attorney be filed in any time 
1 pending the ſuit, let it be w 1 ch term it will. The ſtat. of 


tore). ce g. only requires à wirrant of attorney to be filed in 
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error aſſigned was, a8. nd warrant of attorne 
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ge of his own neglect in not making, proper entries. 
phich it was anfwered,. that in à judgment by default, the 
if, is to make up the whole record, and therefore it is 
on laches. But the court ordered; the cauſe. to "4 9 
oper, till the court of Common Pleas 5 5 be moved ta 
amend: the record z, and afterwards. the che juftice of C. F. 
directed a proper warraut of attorney ten be filed aud — 
and-therenpon a, new, certioruri iſſued, and the. „ 
ahrmed. . HEranchy v. Cornelys,. 22 Blackſ. Rep. 453. 
If che error complained of is. want of an original or the 
like, and no certyorars. is returned, court will not 
* 7 4.75 It 198; chat it. wic 2 bad 
inal, or the like. 1 
Tha cafe was exror of judgment inC; P. alten A . 


Want of. original, aſſigned fox error, but no certiarari taken, original might 
5 be a bad one; 
irratuns. pleaded. And when the caufe. came on in the 
paper, it was objected, that there ought to have been a cer 
thrari, and a, certificate made of the error for. it might be, 


out to get the want of the eriginad. certified... Ir nulle. 
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plainti® in error might take advantage of that, and. that 


would not be helped by verdict, though the want of; an oxi- 


= a a ny and get a return to it, and the want of an 
ariginal certified; the courſe is for the defendant to to 
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aſſigned for exror, and the plaintiff in error does not take 


the, maſtex of the office, and get a rule for the- plain 4 _ 


error to return. his certiorari; and if he does not get it don 
as ordered by the rule, the aſſignment of error ſtands 
nothing. But if the defendant in error will come in aer, 
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and confefy the error, there need be no certiorari returned. 


And as to the matter, that there might be a bad grigina, 


&c. that is another ſort of error; and when the want of an 
original i is. aſſigned for error, the court will never intend that 
there is a bad original, and judgment was afirmed., "Smith, 
and} avhhor's v. Stoneard, Ld. Raym. 166. 


eg and his wife ſued by uri privilege, and Fare OS 


judgment y default, on which. error was: brought in B. R. 


and want of a-2orit.of privilege aſſigned for error. A een fully 


was taken out to make good the error, but was not 
And the court were of opinion, that if this ſuit was by. writ. 
of privilege, it was: ill; but they held that i it does. not fuſſi- 
r to them that. OO wah of Fe 
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of privilege was 
ſued out wrong 


. 25 2 ph Welter in 8. declaration is not — pgs 
88 2 1 ae. „ fund's judgment 1 upon; but the writ of privilege ought to 
= 5 OP have been brought before the court, by 1 the return to the cer 
Bs " * tierari; and therefore Judgment was affirmed,” Drew & Us, 
Eb a * "Rubs Ld. Raym. 1398. | Bare 
3 4 there Error of judgme in G Pl aſtbr verdict in a fuit againſt 
We 2 N 2 an Attorney. General errors were aſſigned. And the plains 
| offs __ rif.meerror inſiſted chat all actions i in C. P. muſt be either 
4 origital writ, ginn Bill, or attachment of privilege. But 
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8 action does not appear to Have been by any of theſe 
. 25 by ways, for Which reaſon the Proceedings were irregular, and 
3 therefore! he prayed judgment. Sed per eur. —. This being 

before us by writ of error, we cannot take notice whether 

EE et 5 arr there" was af original bill or not, the defendant. being ſued 
85 Naz 2s attorney, it not being alfigned for error that there Was no 
* 5 GTP 1 — bil. Ae in order o have taken 8 of this, 
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4 ach cee but à certiorari, and got it er 
„ i Ane Fry none. Judgment affirmed.  Graddell and 
TREE 55 nubert v. Tyſon;” Ld. Raym. 203466 £95: $0 
What may be © /Conitifiuarices cannot be returned upon. ne 
a * with the erigibal. ©! Salk! 269. 14,000 
Ik upon error, Amgen ef eignet; e, at- 
ay  torney, &<. is alleged, and a certiorari is ſued but, upon which 
= 5 record is returned contrary to what is before returned, it 

. + *, cannot be received. 7% v. Hylyard,” 2 Ld, Raym. 1122. 
0 Howto obtain - When judgment is by default, in which caſe only an'ori- 
8 iginal, =] inal is neceffary, (for after verdict the want thereof is cured 
£2 3 error 7 ſtatute,) if defendant, now plaintiff in error, has actually 
likely to be brohght a writ of error; before defendant in ertor gives 2 
ee. rule to tranſcribe, - he muſt obtain an original: which can 
bor want of one. only be done by petition to the maſter of the rolls, and ig 
[| 5 5 5 upon payment of cofts to the plainti if i in error, in caſe be 
doe not further roten the brit. A copy. of petition mult | 
= be ſerved with the maſter of the rolls Ries thereon; on 
| his attorney, and after ſervice coſts ſhould be tendered, | 
| - which if accepted defendant may notiproſs- the writ, and foe 
oddut execution. [For forin of e ſee forms at the end 
of this chapter. Wee 
The maſter of the rolls c is ehre to Ne bon 


875 Wee . with the præcipe, who makes out the writ returnable the 
201 51 term on which proceedings are entered on the roll, which is 
do be left with the ſheriff of the county where venue is laid, 

bent” "ah nibil returned thereto, and N ee ” the 1 
2  breviim of Common Pleas and filed. 10 77h 
. If plaintiff ſuſpects defendant will 9 5 A wrie cf error, 
1 be weh on the” kaxing of eoſts in Bs Cn action, get . 
: ugg | 1 * 


8 allowed 27 8 and theniean 


kurßtor, and get it made out, aud afcorwards, Ak, Pecs : 


tition 4s above. 8 it 8205 enn M0 hh ST © - 67:36 BOT © © 
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The tranſcript 68 record ought — 9 entered by the oy” ot Kg the 
in, error. the ſame term it is brought into the office; but if he E 
glects fo to do, the Agfendant in error ma einer, 1 80 2 


99 the afignment of errors by the Lora to, oug! ht to Tat” a . . 


te ame term in which the record is removed... uti. 3 54: 47 aſfigned. - 
| F. N N. B. 20. g. 

tier wile the Aegean may 0 the Writ of” error : gb) ** 
after A [cre facias quart, / Kc. and alias returned nhl, and A . 
rule thereon given to aſſign errors, Which vile ante. 
The errors aſſigned muſt be üögned by counſe}, and a Ho to be . 
be aſſigned in term, and not in vacation. Fac. Reg. 203. e 


5 An a ſignment of errors may be either general or. ſpecial, Error gen 
g 155 plaintiff may, aſſi n for error, error in fa or error. in In fact or in 
F. N. B. 20. e. But he cannot e both, for this law. 


* be double. x Roll. Fee 1 EY 1 Lev. 105. 76. ——— | py, 


i Sid. 147. es, 
Nor can he aſſign froan) errors in jab, but he 1 may beter 
errors in law., F. N. B. 20. e. 


In error from an inferior court, the pleintiff in error cannot What error 4 


logs diminution of the record. Sid. 40. 147. Nor can the . | 


defendant z but the court, if they ſee denke may, award : 
à certiorari ad informandum comſcientiam. 
Nor can he aſſign for error matter contrary to the Fern What may be 
Jas Jae. 21. ; en 97 I Salk, 262. 1 Lev. 343. Cro. ws | 
ac. 244. . 
Nor matter | which he might, haye pleaded.” 1 Rol. 62: IM 
1. 2555 Though judgment were by default. Though 


ac. 547. But Carth. 124. fays—Not matter "which, OY * 


By it Rave been pleaded in abatement. En vol 

An  offigument of exrors is in the place of a declaration. i in How aflign- 
error, and muſt be engrofſed and "Eelficred” over to the de- . . 
fendants on treble-penny. ſtamped” paper. [For ths form : 
thereof, ſee forms at the end of Fal chapter. 

What are eneral etrors and what ee, ſee the abridg2 
ments and other books on the ſubject: e 
As ſoon as the tranſcript is entered and the df bath Of the ſei. fa, 


alſo aſſigned his errors, and entered the ſame on recbrd; if "ator p< 
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the form weer Lou 2 rs 8. 5 
If che defendant in error does not come in and plead, op 
- join to the aſſignment of errors upon the return of the /cire 
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. (hs Ft ad auiiendum ervives, the ago may haue 40 4% 
1 2 Se. and upon default to, the plaintiff in 
5 e error muſt proceed to argument, 5 vi | be heard ex parte, 

1 9 Aſter judgment for the defendant, (he plaintiff brought 
„Tor and aſſigned infancy in defendant, and appearance. by | 
FR nv; attorney, and then took out A | ſtire Faria ad audiendum er. 
= 1 rures; and after a ſeire fect returnea, entered” the default; 
„ Nov and on producing the record, the judgment Was 'reverſcd oft 
e | mhotion, without making it a concilium, or potting it 5 in the 

1 Paper. Walmſley v. Refon, Stra. 1210. 

* SY CARING But the writ "of ſeire facins ad audiendum errüret is now 


11 ſeldom ſued out, as the defendant appears uſually gratis, or T 
1 ; plamtiff in error, after his aſſignment of errors, takes 3 
8 out for the defendant to appear thereto,” and ſerves a 
753 copy. thereof on the defendant. M oſeley v. Cor kt, 'Carth. 40, 
of 2 — the errors aſſigned are ſpecial, the joinder in error muſt 
n. be engroſſed on ſtamped paper, and delivered over to the 
„ ; — > ok attorney: but if the errors aſſigned are general, the 
-* ©. © defendant's attortiey may join in error directly, and deliver 
..the common joinder in nullo. erratum, on a treble-pe 
ſtamped paper, to the plaintiff's attorney, paying him 26, 24 
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„ The joinder a: not BEE b by e 
ee Buy pleading is nulla of erratum, the defendant admits the 
4 ; record to be perfect, and cangot ster allege diminu- \ 
3 tion. 1 Salk. 270. 
#4 ow; use The joinder of cc % null of diner” to an aſſignment of 
ror be in fat. errgr in fact, is a confeſhon thereof, if the error in fact be 
40 well aſſig ned; for if error in fact be aſſi ved, and the de · 
5 be in error would deny it, he ſhou d not join in-aulls | 
Z 4 erratum ; but ought to take iſſue upon it, ſo 25 to have. 1. 
wies by the country. Sid. 93. Raym. 59 
But if the aſſignment is of an error in 15 and that be in 
ed, 7 1 gi um e it; LE 
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e ee the ſas en record. 
5 | Manifold x and wa 
350 1255 5 e erm, anna Gone t the Third. 
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2 the venire, was not " heriff, and: - record be NG | 

1 there, in mullo off exratum. is no confeſſi ion of that 7; be- a. warnen 
' I cauſe the record thereof is not in court, that being no * N 
* of; the record, for the plea is in nullo of errutum in record. | 
1 Cro. Jags 8. 29. 321. Raym. 22105 Cro. Car? Kere Roll: 7 
4, Abr. 758. FFT wy 1 „„ 
_ Kilb ir an error in far}; that ee allignable; d, | 2 
it and in nullo gſt erratum be pleaded, it is no confeſſion 3 as if 80 
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) WY i beaffigned, that on ſuch a day there was no court fitting; n 


„ berauſe that is againſt the record, and then in nullo'of er. 
mum is only a demurrer. So if a man ſays, he did not ap- 5 
ber, and the record ſays he did, in null e, erratumis ns 


* WM confeſſion, but. a demurrer, becauſe it is againſt the record, 


3 Bac: Abr. tit. Error, 2 vdl. 218. and a thers cited, dür, dn 
i the-plaintiff- in error therefore afligns error in fat, Dec 
T WM ghick is aſgnable, and the defendant would not confeſs ir, . 
de muſt not Join. in nullo gi erratum, but plead thereto, and to trial. 8 
des the parties go ny upon the error in fact, the record wah 
+ u made up, as in ot e and the matter goes to a jury. 6 
But where * . defendant joins in nullo eft erratunt, the How, if the 


bg | be court and in ſuch caſe either of them may enterithe | 
„ame on record; and move for a bonciſium, or day, for — 
4 ing the errors. Then the cauſe for argument muſt be 


and delivered to the reſpective judges of the court; in 
ke mander as upon argument ef a dmjν,Q | 

wo- Jays. at leaſt, before: che tauſe comes to be argued, rer. 
ee muſt be delivered to the judges. 2 Ja. 4. 


bough that rule of court: days: before, _— 
practice has been for a long cine pull to deliver: 'the pepe. Py 
5 books only tvs days before. ; 1d 1dunora a 2853 3 


The plaintiff in error delivers paper-books to che che) 
and the fn judge, 3: the/ defendant to 9 fo” 
The court will not hear ar 
rered to all the judges; th e it behouet the" attorn | 
who: expects the judgment of the court 6 er enkent, 
to Ade at all -*books, eſpecially as he will be allowed in 
by. coſts for che copies he makes for the other be 3 Mich. 


3 . Car. 1. 25 * „ ili 1 * 2 | e ö 221 vv «if or 7; - 8 

be Eefennen bas refuſed ts ing ny argument on the file gfk 
de. he party who hath neglected to deliver books, though he 
eh. , in been willi une che other fide foꝶth em 2 


ttoruey therefore, neglects to delives his dan W 
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parties thereupon are at iſſue in law for the determination of werbe ne. 
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books are a copy Wy a LE BE | 

a. a the whole proctedings, beginning with the writ of 
3 3 end of final judgment in C. B. and then the 
3 aſſignment of errors and joinder intitled As et of 3 
RS IR Term, 36 Geo. 3. (the term the tranſcript is o 

8 pe: When judgment is obtained, ge route Nn b 
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to give a new ee dn 
1 Nane. 'Gro. Car 433. Salk, 40. Hob. 394-' But if th 
F che plaintiff, that ought 
„ EE and no new judgment given for the plain 
. 988 7241 ; 33 . 
ZEV erroneous judgment be Dee e e 
JZ rot res he mo ee 
be ſhall have judgment. But if che merits be againſt the) 
=: 8 plaintiff, the defendant ſhall have a new. judgment. So it i 
W in the Exchequer Chamber, for eee 
is EDS 9 N as to affirm or reverſe it. Did. 

Bat in Salk. a6z. itis leid don, that where the plain 
Fo oger"cia Ho brings the writ 3 and che court reverſes e 
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brings the writ of error, 
| r n Rep. 21356. 

VB 5 ns ht . _— 

= . . _xeveriato judgment, may gment as 

| „ . gen bx i vr route 

4 2 dgfamulam ag the - "hg 'can rer, Wuff it. 8. 

A v. Stapleton, tra, 6 FE -4 

: Et Dy And or Tort Vina, Eee +. Bids s 

. where eee ad frog Atoms re 

wh 0 only rererſe what is wrong, but give Reer for what 

x - xight. Where the defendant below brings a- writ of nor he 

5 * wrong Part of the act as he 
3 1 St. 114 
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A judgment cannot be reverſed i ever mes 

t, unleſs part is by common lat and part by Hal 

24. As where afſurgſit and two ſeverab ch Jad 
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as arenas e New” | 
mpſit was pleaded, entire damages given, and judgment 
| fre accordingly. © And on error brought in B. K. it waa | 
1. That could not declare on a promi 7 e 
note, as on 2 bill of thy wg Smet Nene | | 
1 ä e 
2. That could nat reyerſe the ent re e 
26 to one count, and affirm it as ee ee, and denied , ECT 6. 
ease of Zach v. Will, Hob. 6. and took the difference above, 8 
viz. where the judgment i is partly by the common law and 
partly hy Wente, it may be reverſed — for that which 
was a judgment at common hae, will remain «judgment, 
and be complete without the other. | ee | 
If on error brought into B. R. of a ine ine. B; the ſhine mb; 
js reverſed, a certiorari for the foot of the fitie, and it n fine, _ 
is cancelled in B. R. 1 1 it is affirmed; the tranſcript iy re- deere otra th”. 
mitted into C. B. becauſe 2 in B. R. i 
Upon affirmance of the judgment, . Of the enecu —__ 
may-take-out his exccntign),. either a har as fog a6. ſa.y or elegit, tion on affirms. 
which writ of execution recites the gment'below, = 
ESE ines the court above, andthe 


.- 50s together vith the coſts given upon the 


A Where it rnult | 
aten enue was lai, „and if in any other county, a fam 5 "A 
is to iſſue, for which the firſt writ muſt iſſue and be returned. Oftheteſtatum, . 

Although on a- writ of error from the Common Pleas a — | 
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eee 44 
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tranſcript only is removed into the King's Bewch, 200 as 3 
King's h award execution. - Cow. 84 7 9 
When judgment is reverſed, the party ſhall be reſtored to Of the writ of 
ren mall be awarded. aten. 
2 Cro. 698. 4 Mod. 161. Tor form theroob,: for fortnw'or - 7 ö 
the end of this chapter. ee ee, bees | 
Where the plaintif has.execution, and the money is levied When fel th, 8 
and paid, and that judgment is afterwards reverſed ; there, I - 
becauſe it appears on the record. that the money is paid, the 
party ſhall have reſtitution without a ſcire faciar, and there is 
2 certainty of what was loſt ; 8 ; 
but not-paid, there mult then be a feine faciar fo Fo 
matter. of fact, viz. the ſum ned, &c. 3 judg- | 1 
ment is ſet aſide after execution "fox; Fame es there needs _—_— 
no Live now, for bn matt . an attachment ſhall be. B 
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e ne len 
gien of "The court. 5 8 by. its ebene 1 1 
ld |  ſuperintendancy, over-all inferior juriſdictions, ſo that hen. pr 
. ever. there is any error in the eee ings of an inferior B. 
5 court of record, à writ of ettbr les into the King's Bench; Ml (* 
e.rxcept in a very few inſtances, mentioned in the firſt gection th 
ks f of. this Chapter. ¶ For fame of this coun. e Intro- | 
5 duction to Vol. 1.1 n 

8 The mode of bringing and proſecuting fuck writ of- eto f 
. i 25 fol: 9 
= — whe. Let the plaintiff in error make. Sue 10. eee, i 

1 e for . writ: error, which writ may bear ge before the 
1 judgment gi en and this is the uſual courſe for preventing 
RT 8 And ſuper; eding the execution; but then judgment below | 
| mluſt be x before the return of it. gn” rn 308. Vent. Be 
—_— = Latch, 133- For if it ſhould: be 5 returnable before Wl ®P 
= - judgment wen, it is ſuch 2 fault As is not amendable or 
f 5 yi Stra. 807, - 3 LIE ſit: 
"1 55 Make out . for curſitor; who will prepare vn wri 1 
error returnable in the King's Bench. 444 


| Allwance and As ſoon as . Wyre 1s made out, cpa a1 b Hive: * 
. 55 muſt carry it to e  prothonatary of the ee court, and 
es it allowed z and if ixecution ſhould have been ſued out i ©! 
what officer will alſo grant a/uperſededs to the fame 3 but if Wl © * 
no execution. ſhould have iſſued, the allowance of the writ of 140 


1 ; 0 n . error is of itſelf a ſufficient Juperſedeas,' and 10 execution can 1 1 


5 | then;be Fig nf} ron HAIR pt « 

| Bal thereon. Now, by the ſtat. 11 Geo. 2. c. 50. bnil in or muſt be 5 
EP 1 - put, in on all writs of error from inferior eourts. For the 4 . 
iiime and menner of putting in bail, ſee ante, Sec. il. (A). Wl _ * 
re- 0 the return of the writ of /2rror,) the defendant in era i * © 
"Frida. | | Houle ſerve: the plaintiff in error with a rule out of che in. "= 
EEE _  ferjor court to tranſeribe the record; who, upon ſerriee there 1 


ol, ſhould. beſpeak the. tranſeript of the record of the proper fl © f 
_ officer- below, and carry the ſame into the office, and file the 5 ſ 

ſame, if in B. R. with the. far 9. the: vi ho is yer d 
beer officer for this purpoſe. = 


rr exe- The tranſeript ſhould filed: befors-the dec toad, 0 5. 
ns the defendant in error may apply and get a certificate from the : bo 
„„ office, that the wurit of error is not returned, and the {tran- . 14 
Tceeript brought in; an may thereupon apply to 5 2 A 2 


for a writ 5 executio OP directed to 9522 court 
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125 ae to ereoution on. the ſaid judgment. e 
e Hot if che tranſcript is brought in, cauſe is then in the — 


„court of King's Bench, and defendant proceeds to, ſue out a | 
ns ſeire cia quare ererutiomem non, and in all other reſpects A 
parties purſue the ſame; ſteps as are directed to be taken in ee 
en. proceeding in error from the Common Pleas inte the King's ; 


- Bench; for which ſee ante, Sec. ii. (B), ( O), (DYE). 
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1 ö. By the en Blue c. 5 6s was ad 66 That OR any This @obrt 8 
WW «judgment hall, —_— hereafter, be given in'the\ſaid fitoted by | | 
41 1 court of the King's Bench, in any ſuit or action of debt, * _ $8 
and “ detinue, coutnant, 'arcount, attion upon the caſe, ejeQtione 1 
out) Ml © -irmz; or 212/paſs, firſt commenced there,” (other than ſuch - | 

ut n“ only where the queen's majeſty ſhall be party,) the party 

it of «plaintiff or defendant, againſt whom an Fork judgment 
ien! ſhall be given, may, at bir election, ſue forth out of the in wh ane 
court of Chancery a ſpecial writ of error to be deviſed in eee. | 
& be the ſaid court of Chancery directed to the chief Juſtice of  _ 
r the W © the ſaid court of the King's Bench for the time being, com- Es 
A). “ manding him to cauſe the faid record, and all things en- af 
error il © cerning the faid judgment; to be brought before thejuſtices  _ ©. 
e in; of the Common Bench, and the barons of 'the'Exchequer.— 
here. into the Exchequer Chamber, there to be examined by the 

roper il © faid juſtices; of the Common Bench, and "batons afore- 

e the“ faid; which. ſaid juſtices of the 8 Bench, and ſuch 

8 the 4 barons of the Exchequer as are of the degree of the coif, _ 
oer fix of them at the leaſt, by vixtue of this preſent af, PR 
1, 0 «. ſhall. thereupon. have full power and authority to examine | | 
m the“ ſuch errors as ſhall be aſſigned or found in or u on any _ 
tran. “ ſuch judgment; and l to revetſe or affrm the 
ih 10 aid judgment as the law ſhall require, other than for 
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FE On Chamber, becauſe ſuch a ſuit is not recommenced mere; but 


5 in Chancery, where the origin! writ is purchaſed: 

| error A writ of error therefore can only be — judy 
= | by bill nal” ments in B, R. in actions of debt, Gctimue, coveriant, account, 
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« menced here by original; but I nerer underſtood the reaſon 
W-— «of itz, the ſtatute fays niet commiiiced here. , Doug. 352.5 
" Towhat ales | bh the words: amo the caſe are „ and 
+ ſeem to compn nd every action on caſe; yet it hat 
been held, that this ſtatute does nut extend 90 the action of 


rr”, | ſeandalum wagner, Le, . a reagr es peo 
.._,. - caſe: fo that error does not E in-car. ſeace.' by force; of thi 


= was. made for the preſervation. of the public peace; 
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* the tet! i 2 998 ee 
erm 0 j , 
1 there when any court is divided in opinion, or any ipecial veriid 
nd. in any criminal eaſe. The other two are conſtituted by acts of parli 
m, the one by 31 Edw. 4. c. 14 conſiſting of the chancellor, treaſurer, and 
5 Juſtices of aach es, who are empowered by writ of error to review the Judy: 
ments given in the common hw court of the Exchequer; its decrees in equi) 
| being ſubj6t tg appeal nuly in the Houſe of Lords; and the other EA 
Elis confifting of the juftices in C. B. and barons of the Exchequer, ut 
dave abtFerity by writ of error to reverſe or affirm judgments in K. B. not f 
tenerally as that created: bythe ſtat. Edw. 3. but in certain actns expreſi 
© | ſpecified, Aer, 
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quer wall other writs of error are 3 and by Reg. Eaſt. 30 Car. 2. — 
„ attorney who ſhall ſue out any writ of error an any 

quet wdgment of this court returnable in the Chamber, 4 

: the II forthwith allow ſuch writ'of error with t e clerk of the | X28 
s b of this court for the time being, and uo execution 0 ods $0; 
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an  arice of the writ of error, give a rule to tranſcribe; if . 11 8 
hath WH tiff in error means to let him obtain tran 8 

o directed ante, Sec. i. (B). Fay the tranſeript money, and 


the il get it examined and complete within the time of the rule, r 

* thi WW which is eight days. The tranſcript is delivered over to the > Fs other ewe 

h. 2. clerk of the error of the Exchequer Chamber: all the rules, After tranſeripe 

ace; W until the making up and delivering over the tranſcript, are i Ma 

n a WW given by the clerk f ib. errors ; but after delivery of the "ie „ 45, 
| * all 2 Ke. are ven of the clerk of : the' r 


n All writs vin out of the W Ghunbes mY | 
verditt neſſed by the chief Juſtice of the Common Pleas. V 
b In the next term (the ſecond) apply to clerk of errors of l 
uch becher Climber: for a rule to allege diminution, which is e 

qui to be ſerved on plaintiff in error. It is an ei y rule from 
the ſervice, if plaintiff does not allege diminution; 
affidavit of the — the rule, clerk of errors will 235 
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Plaintiff may aſlign common errors or {| 


22 eee ante, Bec. ii. 80 X. he. alleges dimi- 
ion, he gets certiorari returned as therein above deſcribed, 
In the fourth term, defendant may plead; in oft er- 
ratumy ſet down the cauſe, move. for judgment, and f r days 
Aten. alſrmance, get the colts taxed, and ſue. out execution 
but before the vrit· of execution is returnable, apply to 
2 errors in Exchaquer Chamber for tranſcript, which muſ 
taken.to-the King's Bench treaſur t 
„But if the plainfiſ i in error, after errors albgned in che 
Exchequer Chamber, intends to argue the ſame, he muſt give 
2 notice to the cri gf the ernont there, before they 
ſhall be argued; and copies of the Deen in er 3 ma 
made and delivered by the parties... The plaintiff 
_ Keliyers/books:to-the judges. of the en Pleas, 2 


dgfendant to the barons of the Exchequer four days before, 


the hearing of che cauſe. R. Cart. 33 * e 


In dhe xchequer Chamber, therg: ate en] two e 


r in each term, one ibe general affirmence day. appointed 
by the judges of that court for the general affrwance. or re. 


Vverſal of judgments; and held a few: days after the beginning 
of.the eim, The ober, called the o eren, dey, held 1 


few days before the end of the term, which is for fioiſhing 
any buſineſs. leſt undone on the foromr day. Cauſes, may be 
ſet down fur the: latter days but the fees, are much higher, 
and they muſt be ſet down. ee ays before the Ahe 
af. Imp. K. B. 6768. 415 

4+Jt bre, that * rache Has. always been. to God 


only a tranſeript of the record into the Exchequer Chamber;, 


but by the ſtatute, the record i is Aide; brought there. I oug- 
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Chamber, that the tranſcript be ſent: back to the King's 
Zench, and a remittitur 8 eee thereon: muſt 
iſſue out of the King's Bench. 

- So; if a writ of ertor abates in — Keule. or * 17 
-- tinued, there muſt be a ne month ittitur entered in B. R. 2 with- 
out ſuch remittitur it ca 
Bench, but that the writ-of error is {till depending in 
— Chamber. But if it appears that a remittitur was 
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execution of that vrit, and thereupon to give final Judgment. * 50 | 


21 Carth. 39. 1d. n. 19. a aurhorifes? there 
cite . 
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B. R. and one of them bring 2 writ of error in cam. Net, cen 
tc plaintiff. cannot charge the other de fendant i in execution 
gill the 9 be remitted into. the court of. B. R. notwith- 85 
ſtandin writ of error might have been quaſhed i imme- 
Fo not brought by. both defendants. - Lorgche y. 
1 and aut. 27 2 D. & E. 73% $957 ISO - 
coſts in error, 1 in/whav caſes intereſt will be . 
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the | Part thinking himſelf aggr ved, may upon a petition . nt 

rgh t made to the king, . Fig etition is not, ſays Sir + Wo be 
dward Coke, ex debito juftitie, but for deceney, becauſe ſuch 5 

judgment Was corum rege, and which form having been „„ 


introduced i 18 ſtill preſerved,) and upon his anſwer thereunto ns art WAR.” : 
tia,” have a writ of error directed to the chief 4 
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at. 
jnſtioe 0 the King's Bench for removing the record without 
delay, in preſens parliamentum, and thereupon the roll itſelf - 


and a tranſcript in parchment. is to be. brought. by him into 


the Lords Houſe ; and after the. tranſcript i is examined with © = 
the record, the Si quitice carries back the record itſelf 
into the King's. Bench 5 and then the plaintiff f is to aſſign the 

errorg. This aſſignment of errors is, to be in writing, and 

left with the clerk. of the parliament. The adverſe party 
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35 Pont 1 affigned, and that the "former jud ment may in all thing 
{peas u be affirmed.” "This is called joinder in error. Queſtion 

OT of — it une 5 — this —_ of JufiſdiQtivi, - 
SN The power in the lords j but! and 
— virtually it is the" jadgment of the king, ac well 20 the 


lords, and perhaps too, ſays Chief Juſtice Holt, of the com- 


doe although it wis declared in the firſt year of 2 
1 | ...__»- the Fourth; that all 2 85 appertained't i the King and 
rde and not tu them. | 


dernier re- © The cauſe is determined 5 y the emiijority of the lords oy 


ſent; however ſmall the number, no Proxies being allowed, 
5 their determination by final, this being | he demie 
re ort. 

"This reſort to plenty decifion by writ & eier w to 
> ev ents at Jaw, is of the"earlieſt antiquity ; not 
owing its origin to by 75 — 5 . nor determinable tb 

any certain period. 
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5 before the king, ſometiines before his council, and ſome- 
OY times before the parliament,” expreſsly faves the proceeding 


. expreſſions) to this high tribunal, as well as to infe- 


times before and fince the paſſing © of that Jaw alike un. 
th RAT. uted and undoubted. 773 

What judg- judgments which are immediately. — by writ 

„ 61 error in parliament, are given in the Kin 2 ot 

"on... ee - wh ſeveral” courts of Exchequet 0 amber. "See 

| . note, 3 

5 ation I x dow ve 5 profeciney' in the King's Bench b y original 

King's Bench Wit out of Chancery, recourſe muſt be had'diretly to the 

| How if by bill Houſe of Lords ;- but in caſes where the ſtat. 27 Bliz. c. K. 

3 allows the Exchequer Chamber thereby created, to interpoſe, 

i only gives the election to the party thinking himſelf ag. 

eved, Fin: does not take away the common Jaw method of 

rekef ! in parliament! Indeed it has been doubted, whether 

kms court of Exchequer Chamber did not come into the 

lace of parliamentary correction of erroricous judgments; 

| > . it is now clearly agreed and ſettled to be, if reſorted to, 

” | If ien in ati immediate of wes The court of © Exchequer Chamber, 
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wid to be a neceſſary reer dug; between the law fide &f the | 
eee We may remember _ 
that there is a third court of Exchequer Chamber (ſese ante, — 
Sec. iv. n. p. 518.) ſubſſting hy 
before all the judges; of England, into which pee 7 be 
adjourned before judgment on account of their 
and difficulty, and from which alſo 2 writ | e . 
turnable in parliament. „f 
te law Ge rh Tus Bd wes p 2 A 
e „ Was in the g the ay ** 
Bench; where the prior judgment was reverſed. This caſe e 
however, and other authorities being cited before Lord- 
North, he declared that the judgments, eren on the law. 
of his court were not liable to be ee e e 
Bench, and that he would grant injunctions againſt all ſuch 
writs of error. Sir William Blackſtone differs from this. judi- oh 
cial opinion, which ſeems to him not well confidered. .I hall ee 
not preſume to arbitrate in this controverſy, obſerving: — 1 
that there are ſeveral reſpectable authorities in Fa 
of the lord keepers doctrine as well as thaſe alleged b 
We. commentator in bo BE 1 0 it. 15 W —4 
22 ili en 
Ia, ag.to. the Common. Pleas, it hos bown; Gard} at ot; 
leaſt ever ſince the reign of Edward the Third, that j in C. B. 
ments there given, cannot be examined per ſala ff a n i 
Lords Houſe, but muſt paſs the King's Bench, and be there | N 5 
previouſly reverſed or aſſirmed. 1 Woodeſon s Eft. aa. ; 
The writ of error is obtained of the curſitor as in 23 This writ ln 
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caſes, who procures the king's far or warrant, but a proper obtained, 


precipe muſt. be made: The clerk of errors will allow. it, Alowancet 
plaintiff in error muſt ſerve yy of allowance on a 


attorney. 
Bail if required is put i in before a jn Ige; 1 55 errors Bail. 


will attend for that purpoſe. Notice of bail (ſame as in 


common caſes, only ſaying that they are put in on the writ 


of 2 muſt: be given to defendant, who, if he Pleaſes, 
may h 5 rule for better bail, and they muſt juſtify as in 
other c 

book for that purpoſe. 05 Rule _ allowance ol wait mult 


aſes, clerk. of errors attending the court with his 


be got and ſerved. |. -: 
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mentum; becauſe, during ſeſſion, they lit continually and 
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5 7 40 by the -Glerk> of errors to the: :chicf-juſtice: of the Kings 
Rs Bench, ho carries the record; and trunſeript to the Houſe 
5 of Lords z and after they are: examined dere, leaves "the 


A f 1 tranſcript and brings back the recorl. 
55 7 0 There is no ſeire Falloc quant, Ser. a en (% that! he 
ae procerdings art more! expeditious)z/ but on motion made in 


1 . pointed for plalntiff in error to aſſign errors. He is on 
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NE --” defence upun the aſſignment of errors hy plaintiff, and 
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ee e 8 =o be appointed if the enden are geariy at an end, or the 


= * 
40 11 at 1 114 99 225 TS TIL! 
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3 riorhris ſame. to go without motion, and to bei returned in 


„ neglect, the benefit of the writ will be loſt. 
nee. pos the aſſignment of errors, the defendapt- joins fue 
0517 "tn nulldieflierratum," a peer moves the houſe to appoint a day 
1 + For bearing the errors ; at which day both parties attend b) 
. —— uſually rwo on a ide, but . muſt not Have 
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: EY eee 250 are to be left at the Parliament office for the 
| Arguing, c. lords and gens =P muſt be ſigned by counſel. On the 
bearing, the lords either affirm. or reverſe the judgment on 
meiner. Which the clerk of the parliaments draws a remittitur, by 
Which the tranſcript of the record is remanded into the 
| King's Bench, agg the affrmance or reverſal to * entered 

ng 3 8 Wa of record. ng 700 21 RT + "OS ne 
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cotitt of Parliament, the parties therein often deſtre to delay e ee, 5353 
1111 the right (14 
of the cauſe; « It is therefore ordered, by the lords ſpiritual As to een, 
«and temporal, in parliament affembled, that the plaintiffs, das wilt paying” -. 
«in all 'fach writs, after the ſame'and the records be brought errors 3 | 
in, ſhall ſpeedily repair to the clerk of the parliament, and © 
4 profecute the” writs of error, and ſatisfy the officers of 
«this houſe their fees juſtly due unto them, by reaſon ot 

« their proſecution of the faid writs of error, and the pro- 

« ceedings thereupon; and further, ſhall aſſign their errors 
Laika days after the 2 e writs with the „ 
« yerords ; and if the plaintiff makes default ſo to do, then "0 
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« without day, and that the record be remitted; and if any 
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venting whereof for the future, it is this day ordered, bßß; 


t be the lords ſpiritual and tem oral, in parliament aſſembled, e ee | 

nuſt e enn nne . deliver any printed Of primed eaſes | 

er vue ro. any lord tbit Hoe, unleſs ſuch caſe or caſes n coun 

foe hl be fgned by one or more of. the counſel who attended 2 | 

27 the hearing of the cauſe in the courts below, or ſpall be of caunſel „ 
at the hearing in this houſe: and this order to be added to Ke 1 5 


8 ; 1 mon p 2 will de 13 Tec ante ; [Sect Nat Tot cc 6, 


 vÞ is an eight-day rule from the ſervice. r 
he tranſcript when complete. and examined; is delivercs 
4 92 -clerks df errors to the chief juſtice of the Kings 
. ho carries the record; and: n ee the Houſe 
. Lordsy au after they eramincd there, leaves 'the 
+++ _ tranſcript and brings back the record. 
Dee nee There is no//cire fatlos quatesbce. onthirariit (fo that the 


= ' -pointtd for plaintiff in error to aſſign errors. He is on 

N Allowed eight 8 3 urpoſey if not done withi 

WI: tine la won proſe & remittn ior ics bon the clerk of the 
Ez Fa Wir 16s ck bs af e ute 1130 "FN 4 DONS * 5 pf! 


5 | Who contut © »Forids Loon as the-trandoript een Wencke eech 


. | fublequent procredings and the days are appointed for 

of affigning - Jainnif! to aſſign errors, for defendant to appear and male 
e "> defence upam the aſſignment of errors by plaintiff, and 
5 donde hearing of the (errors; upon motions made in the 
55 Houſe by Peers. In which laſt caſe, ſometimes a ſhort. day 
Seu 57 \ will be appoinced if the anden are nearly at eee 
1 | ; 


X 4. . : Hei T3594 
4% 1 * ** * 2 * ve 4 2 4 
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 Alering a. wo, plaintiff - in error [alleges diminution, and prays A cer. 
- viorkariy\; fame.. to go without motion, and to bel returned in 
ten da 


- nejle 


2 5 benefit of the writ will be loſt. 


e in nulltie erratum, a peer moves the houſe to appoint a day 
bel Ly for bearing the errors ; at which day both parties attend b/ 


. 5 . n N 
Printing If int eaſes « are delivered; oo þ RS Giles is the uſual 
" ths”: — e as 250 4 _ be left: Fa 598 Parliament office _ — 
Arguing, lords and: es; they: muſt-be ſigned by counſel. On the 
85 hearing, 0 lords — 6 afhrm. — eee the judgment on 
Remittvur. Which the clerk of the parliaments draws a remittitur, by 
Which the tranſcript of the record is remanded into the 
5 King's Bench, with the affrmance or reverſal to 505 entered 
mw pigs "RN 11 io” of: record. 4 . 
Day for en When a ed is appointed. 54 os . *: dad be 
3 RY . altered except by petirion, of which two e notice re 
n de ven to the adverſe party. 
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ws bu ſub-: —4 proceedings art more expeditious)! but on motion made i in 
2285 by the houſe by alpeer on behalf of the defendant, a day is ap. 


ee er Lende, 4 clerk in parliament is employed to conduct the 


z if not ſo returned, nor good nne | 


ame, Upon the aſſignment of errors, the — ive 


counlel, winully two on A fidey,. Fate oy: muſt not have 


pry Ho tonnſel to proceed to open' arid argye the © errors ſee 


e pray a certiorari; the clerk. ſhall enter an award thereg 


(For 10 8 in 1 55 | 
ment, as above 3 895 e orders have 5 
axle — the lords: | 


Pe Ords 6 Dom. 4 peer. 4 Vo 15 De. dee. 


e rather thai t to come to "the determination of the 25 6b 26 = 


1 8 houſe r r foes DS unto them, hy real 5 of 4 

« their proſecution of the faid writs' of error, and the pro- 

« —_ gs thereupon ;3- -and further, fhall- aſſign their errors 
. ays after the bring ing in g ſi auch writs with the 

« 22 and if the plaintiff Tab es default ſo to do, then ; 73 

t the faid- clerk, if the defendant in ſuch writs require it, „Ae nf 0% 1 

«. ſhall, record, that the plaintiff hath not profecuted his writ 0» mo, 1 3 

t of error; and that the houſe do therefore award that ſuch. EN 85 * 

« plaintiff ſhall loſe big writ, and-that the defendant ſhall go et” 

. bane days. and that the recotd be remitted; 1 and if any aeging dimi- 

« plaintiff, in- any writ of error, ſhall allege diminution, and W N 


« accordingly, and the plaintiff may, before in nullo oft erra= _ 
tum pleaded, ſue forth the writ of certiorari in ordinary 
« courſe, without ſpecial petition or motion to this * po 

« for. the ſame; and if he ſhall not 5 2 ſuch writ, and 

© procure it to be returned within ten days after his pa o of x 

ys diminution. put into this houſe,” then, unleſs he thal „„ 
« ſome. good cauſe to this houſe for the enlargiug of” tie ee e 
« time for che return of ſuch Writ, he ſhall loſe the benefit 
« of the fame, and the defendant in the writ of errot may Dy 
1 proceed as if n ſuch writ of "cerfiotari 5 were awarded.” 5: 5 „ 
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ad by Ordo Dom. Poor: die Marti 19 April 65s. 3 


The houſe taking notice, "that 1 pon ap ppeals and writs f 

error, there have been of late ſevera 4 ica Aga lous and frivolous _ 

Us Caſes delivered to the lords 15 2 A 
venting whereof for the future, it is this day ordered, by es 2 „ 

the lords ſpiritual and temporal, in g aſſembled, Dur 

that no perſon whatſpever do refunie to deliver any printed Of pri gents 

caſe or caſes to. any lord of thit houſe, unleſs ſuch caſe or caſes 1 8 

ſhall be gned by one or. mo ore. of. the 577005 who attended at ? Togo: | 

the b of the cauſe in the courts below, or bull 5. 2% 29 4 55 9 | 

3 nnd this'order to be a 1 „% 
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And by. Ordo Dem, Pireer. die Mereur. a3 1 1% 


Upon confleration of the great inconveniencies arif by 
s. and. el for e off. cauſes after OT 


A been appointed for donning i thereof; it is ordered, by the 

in parliament aſſembled, 1 

when a day, ſhall be appointed for the hearing any cauſe, : 25. 
.or writ of error: argued in this houſe, the ſame ſhall 

not be Altered, but upon petition; and that no 2 ſhall. 


lords 3 5 and tempor 


in ſuch caſe be received, unleſs geo days notice 
5 'of which netice.oath ſhall be made at the 
bar of this — And it is further . Ny order 
e ſtanding orders. 


And by Ordo Dom, Procer- 4, Peu. a Fa, un | 


*.Ondered;: 'that in all caſes upon writs of error depending 


Ki this houſe, when diminution hall be at any time alleged, 

and a ce pra 
Pleaded, the clerk of the parliaments ſhall, upon requeſt to 
im made, give @ certificate that diminution is fo alleged, and : 

© certiorari prayed and awarded thereupon: And it is further 


ordered, that this order be entered en the roll of 11 8 


| Ing orders of this houſe. F We 5 
An by Ords Dam. Pre ale, 2 Mort. 2727. 


Upon report from the committee of the whole houſe, ap 
| pointes to take into conſideration matters relating to the 
} ngs on a er and writs. of error ;. i is Wache! 


counſel 115 the oe Baſe ſhall open 2 2 —5 then the evi 
. dence on their fide ſhall be read; which done, the other 


e for the appellants may make obſerrations on the eri 


| dence; then one of the 5 for the reſpondents ſhall be 
heard, and the evidence on their fide to be read, after which 
the other counſel for the reſpondents ſhall be heard, and one 
3 only for the appellants to reply. 

If the r is 4 25 the writ of < e abated 
e it be prorogued. Ray 83. 2 Leo. 93. 
Ik pending the writ of error, Hoo is brought a aink 
the ball below upon their recognizance, and 2 writ. * 


282 . . 
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yed and awarded before in auth off erratun 
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e in ©. an hn: 1 — 4s 
K. B., and bail put in thereon; and judgment athrmed, and kappa re 
afterwards a 1 error bruught in parliament, a new re- 1 
cogniaance muſt be given; for Of e dee HE. 

to be aſſeſſed in the Houſe of Lords.” Str. 357. Colebrooks 


W Sal. 9 50 


* 


"i 


The court „ ee, 
rule not to comnbit waſte pendi the writ- of error, if the TTY 


jaſtice of the caſe requires it. Mburud v. Smart, Burr. 1823. 12 5 Yo Wt 
As tothe judgment irſelf, it may aften happen, that a Of the - 
ample judgment of affirmanee or a will not avail, but ment; 
hut the ſame ſentenoe ought to be given, which ſhould have | | 
been-pronounced by the inferior court. Thus, in the action when tobe e= | 
of ejectment, the preſeribed judgment, if for the plaintif, is verſed; _- ol 
that he recover his term in the eſtate in queſtion; if for the 1 
defendant, it is form ; entered, that the plaintiff take no- vg . 
thing by his writ. If then, in this action, a prior judgment when another 
is given for the defendant, which is deeined erroneous by Judgment e be | 
the lords, it is not ſufficient, it is not going ſar enough, N rg 
merely to reverſe it ; but there ought to be width that the „ 
plaintiff recover his term, being the judgment which ought „ 
originally to have been given. If the lords neglect to make ww 2 
chis order, it cannot be ſupplied in the eourt below z but the WS 
ſuitor muſt again refort to their bar to rectify the W i 55 
which has been done by motion in parliament before the . 1 
mitting of his tranſeript of the record back into the King* va 
Bench was entered in that court. 1 Woodefon Eft. 22 7. 
If the prior Jud ment, org erroneous, be given forthe FEEL 
phinti it is ſuffeient es reverſe it. Fart and IR 
another v. Goodtitle, on os; s, May e „ 
30, if judgment be given in the Exchequer. for teur 
Werte * che Exchequer Chamber, aud that reverſal up  - N = 
proved by the lords, it is ſufficient that ſuch ſecond judge 2 
went be, "wares | (Sutton 1.  Folmſati, 'Houſe of Lords, „ 


. K. i judg IP below be 7952 for plaintiFand deemed 5 fa 


» 


Ade it need only be affirmed. (Eft India Company v. Todd, 


Houſe of Lords, May 1798.) 

80, if two former jud 3 evict; and are domed 
right, they need only be x 5 5 but probably Oy. „„ 
coſts wo e awarded. (Foley v. Burnell, "Hoole: of Lords, 2 10 


"T 


| April 189. 1 Woodefon, 228. 1. 2 


In a writ of error from K. B. to the Houſe of Lands, outy Of the et- 
2 tranſcript of the record is ſent up, which mult after judg- wur NE 


ment be remitted, and the ds Betch awards ee 1 e 
Fica 925 e Cow. bay TLRs 22 is „ STIR "= abs, hg 
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Anon, #4. Ob XV, 


moe jfwritef RE WIRE at iven for the defendants. 4 W-. 
"== e murrer, and the j . reverſed, whereupon. — if g 

5 2 inguiry becomes neceflary/ in ſuch caſc, as the lords cannot In 

. award a:writ of inquiry; ed is remitted to B. N. for 1 
mme to award the Writ of inquiry, and upum teturn thereof, W 
| then to give final judgment. Ficars v. anden, Cow, 843. „ 
i How if remit- © Rrror of a judgment in B. R. for defendant, into Dom. af 
_— * Prob and res. 1 udgment was reverſed ande che record wa c 
wen given. remitted into R.; wherrupon the plaintiff moved B. R. u 
for a new judgment. Per cur. A new: nt cannot 
F be given here contrary to that which f n already given; the in 
„ court which teverſed muſt 5 ee eee i; 
e | Philige-and Bury, Carth. v 19. Ld. 5 e 2 
een, The Houſe of Lords: give cofis at their. N tions, accord: 7 
e ing to the nature of ed. and the reaſonableneſs or un- ch 

P 5 bf _ fraſbuableneſs " NA I MER Nog heaps below. W 25 

a owl „ VVV 
F 1 V VVV 5 ae] 44 Fats 
JV . 
5 wh 691 bes Hor. 118 $6 we, 2 24 243802 1 7558 ter 

4 heme 1 of proceeding in" Error coram: nobis, Ge. e 
1 lee 


mer m There are ſome caſes FP which.a wit. of error lies i in the 
nobis eee ſame court where the record i 18. Thus, if upon a judgment JJ 
"Rev in the fame in B. R. there be error in, the proceſs, or through the default WW | 
Hurt chere of the clerks, it ſhall be reverſed in the ſame court by writ 
Dan cl ertor ſued. there before the ſame 3 bat not if ts 15 
. i in e pol , ee; | 


1 Nene. the. N ig, 2 5 erin in ry is not the error Ke the be 
hen... | Judges; therefore the reverſing ſuch Judgment. is * reverl- Go. 


#1 


bs . 85 8 | ing their own judg ment. . >S{NLIBKL 8 t 
instances Thus if an infant appear by attorney, . judgment be N. 


af, s gainſt him, this writ way be brought to reverſe it I but then 
2 guardian ſhould be a inted to proſecute. i it as in other 
. 2 of infaney; and is 1s called a writ of error Goram 1. 
bis reſident, He. becauſc;it; Tees, that the: Fm is remain: 
N | Defore ur. ri het: | 
| | Ginilnal caſes. 22 Upon all judgments in crimigel caſes.in, B. R. Leer wil 
e ie in the ſame court, whether. the error be in fattor in law; 
„ but it lies alſo in Parliament, 3.88 Sal 14. 
3 If a writ of error once good; abates by lea or death, che 
Kade ke. inferior court cannot proceed; but the perior court and 
15 Oy my have a new writ . EW N ON 2 
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r DING IN ERROR, Wt 


ie: hearts ill, no new writ coram vobis can be had 5 
23 where the writ was to remove a judgment quod fuit in | 
curin gr where it was in che time of a fur. 1 80 % 
Latch. 199 
Error coram wo Jes: not e an e of a judg- 
ment, except in caſe of error upon a Ane i in C. B., after he 
affirmance thereof in B. R. Salk. 337. Although in this 
caſe of a fine, the tranſcript, is ooly tranſmitted into B. R. | 
upon error brought. 
Error coram uabit does not lie in B. R. after error brought 
in Cam. Scace. and judgment affirmed. ' Becauſe, before the f 
ſtatute of Eliz. B. R. could not examine its own errors in 
faft, after an affirmance in parliament; and the Exchequer 
Chamber is now in the ſame degree with regard to B. R. in 
thoſe caſes within the ſtatute, as the parliament was before, 
and is now. Stra. G00. 
Error coram vobis lies not in che Exchequer Chamber. 
Cro. Jac. 620. | |= | 
In F. N. B. 21. it is ſaid, TIP judgment cannot the ſis | 
erm it is given be reverſed i in B. R. without a'4orit of error, 
chough a judgment in the Common Pleas may: but en e 
8 ſeems no foundation for this diſtinction. Moor, 186. pl. 
332. Yelv. 157. Pop. 181. For during the whole term | 
dent in which any judicial act is done, the record remains in tze 
are breaſt of the judges of the court; and therefore the roll is 
the alterable during the term, as they ſhall direct. But when 
0 the term is paſt, the roll is the rn ard, admits of no al- 
God teration. Co. Lit. 260. a. N 
When a record is Root upon error r brought from c. B. ; 
or other inferior court, into B. R., and the ſame writ of error | 
os ls quaſhed for any other fault than variance, error coram vo- 
_ bir lies in the ſame court to which the record is removed; 
e WC. Ent. 289. 1 Stra. 607.3 and in ſuch caſe ſuch writ of error 
Re 5theonly-writ that can be had. Bid. Ld. Raym. 1403. 
| When errors are aſſigned, and afterwards that wit of 
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2 error is diſcontinued, the plaintif in error may have another f 
1 . writ quod coram vobis rſidend., and upon this new writ may 


„ aiign other errors than thoſe he aſſigned before, either 
within or without the record, W is not bound to the ſame 
. 2 

This writ of error coram vobis recites the former writ of | 
error, and muſt recite it accurately; for where ſuch writ re- 5 
ited the former writ to be returnable coram nobis, where it 


ga was before the king, and the late quoen, it Was: 4ualked. 
4 Id: Raym. 15 1. Carth. 370. eg 
* It is generally laid down in the hooks of practice that this How it Fer | 


it does.not operate as a 1 and that no bail is * ſupeiſedeas. 
Vor. II. . „ „„ yeE 5 


1 5 
* — 


ever required 8 but in Mr. Impey's Practice, K. B 


1793, which I take to be correct, the contrary is holden; 


Hou to . 5 and the mode of proceeding is, to make precipe for curſitor 


| ener 


LY 


2 in ys eſt 


— 


1 1 = - - \ =_ = —_— - = —_— 
= — — = I—_ — e——_ 4 ——— 7 \ : PETS” NW 5 - l 
Who 3223 e= op 3 San BET n . as 3 2 2 1 2 2 * 9 r — 2 22 — X 
Þ 4 - * « N 
* - 2 * po 
* * * o 8 
a - 5 0 6 „ N 5 5 
— 6 * * * * 
E * * 1 
HY 6 {1 * * 
+ 
- 4 " #7, ah # 
_ * 
* *% * - 
” / 


in the county where venue is laid, when the writ is obtained 
oi to get it allowed by the maſter, and to ſerve the allowance 
on the oppoſite attorney, which ſhall operate as a ſuperſedeay, 
upon the plaintiff in error putting in and juſtifying bai 
"within four days after ſuch allowance. 
Ihe rule for allowance is drawn up to the above effed, 
When the writ is allowed, and notice thereof given, and bail 
perfected, get a rule of the maſter for plaintiff to affign-- 
errors; it is a four. day rule from the ſervice. If errors not 
aſſigned within the time, a non pros may be ſigned. 
0 05 pon the aſſignment of error in fact, if the error in fad 
is anden and well aſſigned, the defendant may confeſ 
it. Salk. 208. 8. a ne can hs 6 I Bonet error in 
law. . 
But if the. error in fact i is not ral: aſigned, ibs en 
| D_— plead thereto, upon which the parties are at ifſue in 
fath; and that muſt be tried by a jury. The record for tria 
i then made up the ſame as in other cafes, and either part 
| may carry it down; and in ſuch caſe, if the ifſue- is font 
for the plaintiff in error, he muſt move to put the cauſe in 
dhe paper for argument, and tlien upon producing, the Poſe 
Bt dhe court will give judgment of reverſal. _ 

Or if che error in fac? aſſigned is not aſſignable fol! error 
then the defendant may join in nulla gi erratum, which is in 
nature of a demurrers and the ſame 1 is ee in court as in 
other eaſes. 

Where matter of fact © is inf fcienty Mak in 3 of 
e is a demurrer. 80 it is if matter of fact is alleged 
againſt the record. But if matter of fact is well ſer forth 
with matter of law, it is a demurrer as to tlie doubleneſs, but 
that muſt be ſpecially aſſigned; or otherwiſe, upon in null 
eft erratum pleaded, the matter of fact will be confeſſed, 
and the d of law referred to the judgment of the 
court. 

Error coram bee Hoo infancy af gned, a ire faciar a 
audiendum errores, and ſcire feci returned; but defendant did 
not appear and join in error; on which "pi ntiff applied t0 
know wha. to do. The court directed him to put it in the 
paper, without taking out any rule to join in error; and 
when it came on, the judgment was reverſed.” 2 hatcher i. 
Stephenſon, Stra. 144. 
er en e . infancy ended. - Doubt al 3 al 
8 feigned iſſue, which was found for plaintiff in error, and the 
| 5 was reverſed on en of che aer, "por motion, 
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CB, aeg argument in the paper, but within a day or two 14. 
den; eee v. Amun, N * . 5 
ined 12 Ka e eee eee, 5 
= WE 327-48 SxeTIoN vn. Ars 
bail 225 l - Of proceeding. in Error tam quam.” 
6. Bf Let Gf trvct too i dil JAR pi 2 API recs ene 
ffign fone executionis, is a writ of error brought by bail (after ſcir tam quam, 
| ficias againſt them, and award of execution thereon) of the What 

N judgment againſt them, and the execution awarded there: 
1 8 won; for they cannot have error of the principal 2 
nfeſs Ce. Car. 481. 2 Leon. 101. Cro. Car, 56 m. . 
818 : nf 2955 the bail join with the principal | in error. 5 

NO . © 
adam This writ of error recites the judgment againſt the princi- When kts | 
ue in i but-alleges the error in the fecond judgment, and in che Ss 1 1 
tri erecution thereof to the damage of the bai. Rs 

part For error in fact the hail are relievable by audits querela. 1 

l Yelv. 155. And now by motion. 

ſe in WM Bail brought a writ of error tam in redditione ate in the 

Polke original action, guam in adjudicatione executionis, And it was 

* Wiquſhed, becauſe bail cannot have error on the Naa 

error 4} "ara Carth. 447. 

hs fter an award of execution a} ainſt half. 95 on a | recognizance | 

as in in error, the! brought a writ of error, as to ſuch award of 
erccution: the plaintiff moved for leave to take out execu - 

* „does for want of bail on the writ of error brought by the 

leged bail, and obtained a rule to ſhew, cauſe ; which was after= 
forth N wards diſcharged, no bail in this caſe ring, required. - 5 ae,” 
8, but I Barnes, 194. 


This writ lies on a : Han for plaintiff in B. R. PEE 
vards affirmed i in tlie Reer, Chamber, and an award of 


f the Wexccution in B. R. on a ſcire Wie en by plaintiff againſt 
eeſendant's bail. 

4 The defendant cannot have this rei returnable in the Ex- How retum- | 

at did WE Chamber. Sal. 263. able. 

ed u This writ is taken out, allowed aud proceeded on as on the gy e 

in the Writ of error coram e nobis. 5 71 5 

5 and LA TED 1 ba : 55 e . * 5 | — 

her vo i. re Eae..09 3 g 1 5 | 

„ And | 

d the 


2 . 
—— —— ˙ EC Cs 
p N : % : 
; . 
* 1 
- 4.5 
a 8 . 1 4 [ 


3 
. 


ay 75 ge. de. w | ( 


of rauen in Error Is Planif to re verſe his own g 
Judgment." e = 7 


5 * a plainuck 3 obtained judgment velde, wing ſ 
Eo 05> aps of error to reverſe his own judgment, (which is no. WM * 
__ +... thing ſtrange. or unreaſonable - where. it is given for a leſ | 
ſum than he has a right to demand, ) the common method of Ml pl 
e bringing a  ſcire  Facias quare extcutionem non would be. itnpro. 
per, ſo would his ſuing out a /cire facias. ad audiendum er. 


| 1 Forer. Therefore if ſuch plaintiff in error will not proceed 


0c 

to 

_— | __ after his writ of error brought, the court of B. R. may and i 6 
534 ought to. make a rule to oblige him to aſſign errors within a if 
„ limited time; which rule the court will make upon the de 
Lie - Plaintiff i in error, to aſſign errors within four days, or elſe that WW 4% 
ais wit of error ſhall be nonpro ed. INES 7 v. e * th 


* 


"Ip: . e 4 | 
Res | SxcTION IX. eur co Fl 
( of Somiten and Sesefgger ! in Error. f 5 45 u. 
(B) Of quaſhing Writs of Error. : + = 
() Of Abatement of Writ of Error. i 
(D) of amending Judgments after Error brought, 1 : 
iD Of wendung Writs of Error. „ 


A ( of Summons and Severance i in 3 1 
Who muſt} * 11! is a certain rule, that all the parties to the ſuit bel, 
_ In emer. "Huſt in all caſes of error be made parties alſo in the writ dil yi 
error; and in caſe of the death of a party, he muſt Wl fi 
named, and his death alleged in the writ. Brewer v. Turn" m. 
Str. 233. Cooper v. Ginger, Str. G6). cha 

If therefore there is a joint judgment n two, and HH - « 

_ writ is laid ail damnum of one E them only, it will M wh 

N | Pine” on motion. } 

How if ſeme . If one therefore brings error, he 8 do it in the named not 

_ refuſe, all and if afterwards any of the others refuſe to appei the 
5 _ the ſcire facias quare, &c, or to aſſign errors upon til yer 
Ot ſummons iven for that purpoſe, ſummons and ſeverance ll 8 
and ſeverance. and en wil yo. the other PTR in error time er 


1 ſus 
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lch EE and ſeverance can n be ededed. Nod. 5 ho. . by 1 
Yelv. * fed 7. ora 1 

After a Hire . burn out 0 ſrire 1 c one of Time 8 5 
the plaintiffs in error moved for time to aſſign errors till there ber on 8 
dould be a ſummons and ſeverance of the other, upon an affi- 3 
davit that the other executor was in the intereſt of the dle. 
ſendant in error, and would not join; and time was nn: | „ 
xccordingly. - Freſcobaldi v. Kingſſon, Str. 783. 

Three join in bringing a writ of error, the defendant 
pleads outlawry in abatement as to one of them; but the 2 
court held this no good plea, becauſe they are all compellable Ren 
to join. Palm. 151. — 

ut although there is this ſtrictneſs in all the parties - — doe 
hould be plaintiffs in error joining, yet it does not ſeem to -fendantsinerror _ 
bold with 1 to the a 2 for where one 3 
defendant in error only appeared, and ſued out the ſeire faciat pens 7 
re, and plaintiff aſſigned errors, it was deemed a waiver of „ 
the ace 4 that the other -ſhould have joined; and it was _ 2285 . 
ſaid; that the reaſon why plaintiffs ſhould join, did not a ply „ ns 
to:defendants, viz. the inconvenience that would ariſe 1 
perpetual delay of execution, if every defendant might bring 255 
z writ of error by himſelf, Knox v. Coſtello, Burr. 19 89. Fe 

A writ of error was quaſhed, becauſe all the proper parties e * 5 
were not plaintiffs. Ld. Raym. 77. e 
But if the defendant in 05 proceeds without quaſhing oY 9 8 

the writ, and judgment is affirmed, he can only ſue out exe- 

cution againſt the one who was party to the writ; nor can ge | 

do that, if the error be in Exchequer Chamber till the remit= „5 
fur is ſent into B. R. 2 ah ka ben 757 . v. N e on Se 

R and another, 7 | 


4 : * + : 8 : l 7 
| 4 '# . . 


. of ting: Writs if r ES (BY 


ö 1 og biings error without the other; who W 0 to 1 Ofquaſhing _ 

writ ai vith him, though the writ ſhall be quaſhed, yet the record ee tek 

nuſt vi ſhall be removed by it. Ld. Raym. 1403. Such-writ can= © © 

Turn wt be amended ; Ld. Raym. 1532.; and in this caſe ſaid, 

ut the record is not removed by ſuch bad writ of error. 

and 08 Several judgments were againſt three executors, two of for what; 

will M vhom only joined in bringing error, aud bad. 1 Wil, 8 9“ h. 

on No perſon can bring error to reverſe a judgment, who was 

not a party or privy to the record, or who was not injured bß 

the judgment, and therefore to receive. advantage oy he re- | | 

rerſal. Roll. Abr. 747. Dy. 90. Tor te or 

So error does not lie againſt any but him who was part 

or privy to the firſt judgment, his heirs, executors, or admi- 

ſtats,” 5 Abr. 74 9 Hen. 6. 4 Sec. 8 N 
d 3 1 5 A wil 


_  quaſhedas'to A writ of erron tem guant may be quathed, as 8 7 
bn. ment, and ſtand good as to another, if it ſhould be broug 
80 70 6 for error in the principal judgment, as well as for error. n 
| - | adjudicatione executionis, which i is wrong. Ld. Raym. 328. 
Wen e error of: 2 judgment on a recognizance Was 
3 | - quaſhed, becauſe. it was in adjudicatione executianis-judicii;. 
8 ; © » Ld, Raym. 553-3 for it ought to A been Aa eee 
; of , _ - executionis ſuper recognitionem. 1 4 
rot variance, _ -, 80 quaſhed 1195 variance in the ayle of the court. 14. 
A ; | | Rayms Joa: e 1994 1 1 81 18 
At what time A writ of error cannot be quaſhed till, Weed is te, 
f bee aſhed. turned and filed. Ld. Raym. 329. 
bn hone. A writ of error on a judgment in B. R. returnable. in . 
eee Exchequer Chamber, cannot be quaſhed in B. R. Dougl. 
bu 1 9 4434 but only by that court into which it is returnable. 


e + The court : will not quaſh; 3. Writ, of error on motion, 
brouglit too though! it appears to be, brought..710enty-nine; years, after, the 
DT, hal RN Oe judgment, and the ſtatute reſtrains the party to ꝛuemty years: 
ö 8 they did, it would deprive the plaintiff in ertor of 
ite benefit of replying to the ever pions: in the; ſtatute. 
Hie v. Evans, Str. 837. le lets 
colts in ſum Coſts, upon en Wau ale error are to be. given. in- ll: 

5 8 5 zee Str. 08. 11 n 18 Ii Fu 

| #60 5 

56 c 7” Wo Abatement of v Writ of Elo | 


Of defendants | 155 ror A a judgment i in C. B. in an action there by 2 af 
|  quaſhing their ſole. To the cire fucias quare executionem. non, the plaintiff i in 
. ___ ownſcire tacias, har the dfeiidant: 

e ee error pleade d iu abatement, that the defendant in error was 
A abatedby married ſince the judgment, and before the iſſuing of the 
matriage. ſcire faciat; on which defendants in error moved to quaſh 
LET. , ein - faciasy] and, the other ſide inſiſted upon cots, 
RA PDer cur. — lt is the ſame in a* x” ſcire facias ' as in an action, 
where vou plead i in abatement, and plaintiff's writ is abated, 
> Ofabatement he pays no coſts. Had there been no plea in abatement, 
oi vrt. and the party had moved to quaſh his own writ, we ſhould 
„„ _ hay made him pay coſts. The writ was egen without 

/ N Hocllington v. Peck, Str. 038% 7 5.4 101 2 
By 1 % If the plaintiff in error dies befote are aſſigned; the 
NO” £ writ abates, and the defendant in error may ſue out a ſcir 
Facias to revive the judgment againſt his executor, & c. But 
if he die after errors aſſigned, and a joinder j in error, it does 
not abate the writ, and the defendant in error may proceed 
to get the judgment affirmed, but muſt, then: revive it ee 

ETON the executor, &c. of the plaintiff in error. 
«+ After the record removed from C. B. into B. R. he writ of 
| | error, defendax. t died, and the plaintiff moved in C. 15 for 

et, wo nM | 5 5 CC eave 


- 


t 


IF 
a 


- 


. 
* 
— 
$ 


* : es : 7 


* 
Y 


| Chen N or PROCEEDING mr ERROR, 4% „ 


5 leave to take out a * facias againſt defendant's executor. e 
But on ſhewing cauſe, the rule was diſcharged. A 3 
5 cord being removed out of C. B., the motion was nene 

Is in that court. Barnes, 206. 3 

5 | 2 writ of error does not abate by the death of the deſend- By death of ae- 

_ ant in error. Ld. Raym. 439. - Salk. 246. But otherwiſe fendant not. 

« if the plaintiff die. Sir H. 3 nne v. Corie, 1 Vent. 34. A IO 


re facias ad aud. errores went againſt the Ee when = 
the defendant in error died. Barnes, 432. 6 HD 
Y If there are ſeveral plaintiffs in one writ of error the death By 43 or 
„ & one abates the writ of error, becauſe there cannot be any ſome of the | 
k judgment according to the writ ; but if there are ſeveral de- Pies 
: — in error, and one dies, it is otherwiſe, for they are A, 
not named in the writ. Ld. Raym. 244. 
80 à writ of error does not abate by the death of the ge. Whas death 
N fendant in error after” in nullo oft erratum PROG” 4. muſt . 
. Raym. 1295. , 
fy If a writ of error wales by the act of the party, execu- — 
. ton ſhall go. Str. 1025. As where ,a writ of error on. + 
25 brought by a feme ſole abared by her charridhe and then the 1 5 
99 and her huſband brought a ſecond writ; the court gave 
| i {cave to take out execution, it t being a delay by the act of the 
= intiff in error. | „„ 
Entry of difſrſees pending: a writ of error, abates it. 1 5 
1. 476. An abateable: writ is abated as to a armen. 


* k 2 Fo , © Bs © | 


Where a writ of error abates by wicker the court muſt be ee 
moved to take out execution; but otherwiſe if for variance. 
Salk. 264. But now if the writ varies from the record, &c. „ 
it is amendable by 5 Geo. 1. c. 12 e 
Ik a writ of error abates or Hiſootitigues: by the act 40 Of — 
g. default of the party, a ſecond writ ſhall be no ſuperſedrat. in ſuch caſe. 
| Keb. 658. As if plaintiff in error be nonſuit, he ſhall | 
l, not have a wk of error "again. Salk. 263: Pl. 4. Ld. N 
t, Ram. 91. 35 ' SANE 


— @ © 5-a _. 


d But if bunt of error abates by the act of God, or the 1 4 a PRES | 

it 2 ſecond writ of error will be a ſuper, edens. As where a ſedeas. 

55 Vrit of error abated by the death of the lord chief „% to rt 
ie Foſter, and a fecond writ of error was ſued out and allowed, „ 


re boy: 4 was held a fr "Reb. ets 2 A ſecond writ. N ; | 4862 
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Verdict as to 
entering a re- 


in the declaration, on payment of the coſts of the writ of | 
error: Pickwod v. Wright, 1 C. B. T. R. 6433. 
Verdi b), Deſendant pleaded the general iſſue, and the ſtatute of 
e 8 limitations, a verdict was found for the plaintiff on the firſt. 
"ERIE be iſſue, and no notice taken, of the laſt; after error. brought 
ald joinderai in error (which was aſſigned on this point) the 
"= court allowed it to be amended by the Judges. notes, on ay: | 
| 5 555 ment of coſts. Petrie v. Hannay, 3 D. & E. 659. . 
Judgment in Where the defendant in replevin made cognizance for rent 
e „ arrear, and the jury found a verdict for him, and damages 
to the amount of the rent claimed in his cognizance, without 
finding either the amount of the arrear, or the value of the cattle 
diftrained, and judgment was entered for the damages aſſeſſed, 
tte court permitted the defendant to amend his judgment, 
ps and to enter a judgment pro, retorno habendo. after a writ * 
e en. brought. Rees v. Morgan, 3 D. & E. 349. : | 
A miſtake in If error is aſſigned on a miſtake in form, the miſtake may 
form, ator be amended. in the court below, n the. writ os error. 
. Richards v. Brown, Doug. „„ EY. 
And this in a penal action. Bid. | 
0 A judgment may be amended by x v RE it from 1 4 
cnn, © exe= _ «6. honig propriis to © de bonis teftatoris fr,” &e. after error 
= ; 8 Richards v. Wen, But. 116. | Short v. Cin, 
- ESA ö rr. 2 5 TY 
| Jodgment in 80, i if th the jadgwent 1 not tay that the damages aceafio one 
de., "  detentfionis: debit were awarded ex afſenſu ſuo, it may be amend- 
ace though that has been aſſigned for error. bid. 
Name of at- The name of the attorney in the plaintiff's warrant may 
„ be altered ſo. as to make it correſpond with that in his de- 
. claration,. after error brought, and the variance between the 
Warrant and declaration aſſigned for, error. . Richards v. 
Brown, Doug. 116. 
| Addition in Ss a miſtake in the addition in the 1 warrant of attorney may 
5 be amended after error brought. Bid. 
' © Surname of So+ the ſurname of the attorney in the os may he 
attorney in amended, and made to 5 with that in the warrant 


declaration. 
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5 error brought. 3 * 


brought. 105 


"The e may de amended by the 3 notes at any 
time, even after ſinal judgment, and writ of error dranght. 


Doe dem. Church v. Perkins, 3 D. & E. 749. ir 


Where a verdict is given for a greater ſum W Ga 


amount of the damages laid in the declaration, and for that 


cauſe a writ of error is brought, the court will permit the 


5 70 plaintiff to enter a remittitur of the exceſs above the ſum laid 


/ 


| DU BEDIL 1G IN ERROR; . ten vm 
; 00 e the Fudgment alter Error 


The 


else. or rue: 5 


would warrant their amending i it, which they did without 
coſts. Gardner v. Merratt, Str. 902. Id; Raym. 1587. 


 ngainſt him in C. 
was defendant, The writ was 1 . 234 hy ORs: and _— 
le 


3 


_ 


The court gave leave ten error . to amend, 1 fic 


; record by inſerting, a ſpecial, memorandum! of the day: when 


defendant's bill was bled.” n, ve en 7 Di & 


| E. 474. 1 * 11 


80 the jud; ment ma * FAR OP by tha: bool, . | 
ſigned by f p< | 22 25 v. Sill, Sall.. 51. paper 5 * ; eee 

Amendments of the judgments have been made after writ e ne Fog, 
of error; and a record tranſcribed; but tranſcriphnot carried- aſter * 
into K. B. Bar. 18. | 


And alter nulla, of ee, pleaded. Bar, 7 5 fer _ after pleading 


Blackwell. _ in error; 


And even * ci on error, court _ K. B. Doſt- after argument," 


ſupported upon the importunity of . defendant in vets : 


poned Jag cnt though they thought the judgment below and time allow 
not to | 
error, to move the court of C. B. to amend the record by. +, - 


verdict, ehe was afterwards. dans. Sen v. Halls 
Str. 786. ©. 


Theſe W are 8 . upon. payment coſts in fuch A 


of colts, provided. plaintiff. does not further proſecute his caſe. 


writ. of error; „ ut: if ho! ors: . en Sonny e 5 
W Lops or F der 1 . 1 * : 1 


* 


0 Of amending Writs of Error. | bh jo 2 5 5 | 


CO writ of error was not amendable at common law,.n nor: by : 


- any of the. ſtatutes of amendments and jeofails, till the 


5 Geo, 1. c. 13.3 for all amendments are granted for the. 


ſupport of judgments; but the principal * of writs of 
error is to reverſe them. Ld. Raym. 71. 


But by t the ſtat. 5 Geo. 1. CG 13 it is PCS 60 That all. FRO: 5 Geol: 1. 4251 


« writs of error, wherein there ſhall be any variance from © 13. 

« the original record, or other defect, may and ſhall be 

4 amended, and made agreeable to ſuch record, by the re- 

« ſpective. courts where ſuch writ. or writs of erg ſhall be 

« made returnable,” & o. 7 . 
A rit of error was 1 — . any e giren, What imend- 

and on conſideration it was held to be ſuch a Hale 28-14 not mts ny: 

amendable by the 5 Geo. 1. Str. 80). 


There was a variance between the writ I's error pn the Howas to coſt. 


record; and as it ſtood in the paper the court obſerved it 
but neither party would move to amend it, for fear of paying | 
coſts. Upon which the court ſaid, the ſtat. 5 Geo. x. C. 134. 


Error was brought by B. to reverſe a judgment given 
5. after verdict in ejectment, wherein he 
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as 
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e in eight days of St. Martin, in Mich. rn And 

the record 55 the judgment appeared not to be mn 
till Hilary following. Whereupon it was clearly held, "Gat 
the record was not removed by this writ of error. Then it 


S8 Geo. 1. e. 13:3 but upon reading the ſtatute, the court 
were of opinion it could not be done; for it would be to 
1 3 5 amehd the writs contrary to the truth of the caſe, as 'the 
; OK | een in fact, was not given till Hilary term; and 

er 17 therefore, this was not ſueli a variance as was intended to 

2 be amended by that act. Ld. Raym. 1531. Str. 80%. 


After error in Cam. Scacc. from B. R., the tranſcript was 
N een and amended in B. R. by the original record 
tttzherez and it was held neceſſary to make the amendment in 

B. R., becauſe this differs from the caſe of a writ of error 
EMT "Frome. B. into B. R., for C. B. ſends up the very record, 
. whereas B. R. 2 ſends the tranſeript. th Rutter v. Regan, 
Bk TSS : 8 [ { Tee WE SEPT” wide pF - 12-5 
Ot amending | a7 Ho was againſt two, one "only proce ert the 
7 9 wt wat never moved to be quaſhed, but defendant in error 
went on, and judgment was affirmed in Cam. Scace., and 
coſts given, and both defendants were taken under a writ of 
execution on the whole ſum, including the coſts of the writ 

Pa? ag as well as the original ſum recovered ; the court of 


* 


. 122 the plaintiff t to amend his writ of execution 

5 2 by & e defendant Who did not join, by altering it to the 
„ original ſum TeCOVEred. Harte v. M. „ and Ie 
pres 25. K E. 735. 


New bail on If a writ of error is [andlidea 3 in B. R new bail mall be 
ab writ.” given to the amended writ in C. B., and the Plaintiff below 
5 not . out execution 8 of bail. 2 Nee r. 


1 
. ee e 
„os. No cite are to her le on any. Amend of writs of. 
eckrror, purſuant: to this ſtatute; but if the writ'of error be 
EG LR 1 2 the 2 58 5 in error ſhall have 42 TEES: 201. 
F. 26: 49479 365 + 2 | To 8 | 
. 5 "of 2a. nb. 


2 8 


Wbat it 14. . 8 writ 4 805 judgment lies where. an | erroneous. 3 
e is given in any court not of record, i in which the uitors are 
V F. N. eee eee 

| Where it lies, If there are no \ ſuitors by whom: the. plain may "he: TY 


a feds thers Tun 9 in a ama 


TY 
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5 1 . was moved; that the writ of error might be àmended by the 


da . 


1 „ 


* 


Ae is in the nature of a recordari. 


error. F. N. B B. 18. f. g. Or now he rang ſerve a rule as in 


bned: or feire fect and default made, the judgment mall be 
ü reveiſed; 


in court, and the lord refuſes to hold his court, a Ahringar 
| tener curiam goes againſt him. 6 Hen. 7. 16. a2. 


his writ of falſe judgment. Gale v. Hooker, Bar. 199. 


\ „ 


Secs X] o PROCEEDING IN ERROR, a4. ary. 


7, which, upon an erroneous proceeding, the copybolder 5 e 
watt ſue to the lord by petition... 7 B. 18. h. =] 


A writ of falſe judgment upon a judgment in the ſheriff”s — 
F. N N. B. 18. a. b. 
And upon a judgment in another court. not of record, We: 
is in the nature of an accedas ad curiam. Did. | 
A writ of falſe judgment may de ſued by any one againſt By whom tobe- 
whom judgment is ee his heir, Executor, or admi- . e 
mififarct: Js. EN 
Or by any one who. has damages, though the other 


defendants: do. not Join as they 1 to mii in error. 


R. Mod. 854. 
A writ. of fa 2 judgment ſues as a Torit ro error out ol 


Chancery. upon application to the proper curſſtor. 


Upon the return of the writ, and the whole . Haw to foe it 
ied, and not before, the plaintiff mall e his errors. pony oy ies,” 
B. 18. I” | 1 2 
And he may have p ire facias ad audiendum errores, as in 


caſes of error. : IX Op 
5 if the Jefchdhkr has 927 by the roll, the plaintiff may, - | _ 

fgn errors without a,ſcire facias againſt him. | | 9 

The _ by Joie Judgment ought to be ſerved i in court. 


6Hen. 3 2 


"And Neuß erbe, ſhall be A \fuperfeleas to all proceedings operates 25 a . 


below. 6 Hen. J. 15. b. 


Upon to ſei. fa. al aud. erroret awarded, and nibils re- 


If a writ of falſe judgment ebase or the plaintiff theyein Of lee hating!” 


1s nonſuited,' the defendant en have 3 e a yore” | | 
executionem non. F. N. B. 18. 0 e 


If upon falſe judgment brough ry white ought to he rd 


When the parties are once in court, the ſubſequent pro- FE 


| ceedings i in Vilſe judgment are the ſame as in error. 


A urit of falſe judgment was delivered to the Ar oc e anicts 


ſheriff, but no money was tendered or paid for the return; execution 
for want whereof, the ſheriff took no notice of it, and exe- © judicii. 


cuted a writ de execntione fudicii. Upon hearing counſel on | 
both fides, the ſheriff's proceedings were held to be regular. „„ 
Ner cur. — The defendant; if he thinks fit, may proceed on . 


Fer the form of this writ, and the return, &c. thereto, 
ee the forms/i in | falſe Judgment annexed” to the end of 
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of error on a 
N | in 


* 

* 

* 

# 

7 
73 
1 
1 
N 

| = 

; 

— 
2 
2 
* 
&. 

* 
E 
* 
* 

2 


* 
2 
a yon, - 
3 
— 
oa — 


q 4 N 1 9 % 
* 0 4 * 8 
13 8 RSS y IR EY "SES"? 
iN Sterion, xt. gt 4; 
Sf TT * 1 4 v2 R C4 14 : 84 — * 
L 


11 


| Forms of | Writ and Peeing in 1 Eile &c. a 


..&« GEORGE the Third, . T0 hin- truſty and all. 


"ec beloved Sir James Eyre, Chief Juſtice of the Bench, 
* greeting: Foraſmuch as in the record and proceſs, and 


« allo in giving of, es ph in a plaint which was in our 
« court een you, an 
« the bench, by? our writ between John Doe and Richard 


Roe, in a plea. of treſpaſs on the caſe, as it is ſaid, mani- 


« feſt error hath interyened to the great damage of the ſaid 
«. Richard Roe, as by his complaint we are informed; we 


e being willing that the ſaid error, if any there be, ſhould. 
„ be duly amended, and full and ſpeedy Juſtice. done to the 
« ſaid parties in *his behalf, do command you, that if judg- 
% ment be given thereupon, then you ſend to us diſtinctiy 
« and plainly under your ſeal, the record and proceſs of the 
CL {aid plaint, with all things touching the ſame, and this writ; 


«fo that we Ra have them on the morrow of the Holy 


Trinity, ,whereſoever we ſhall then'be in England, that in- 


4e ſpecling the record and proceſs aforeſaid we may cauſe 
« fuxther to be done thereupon for amending the ſaid error, 


e as of right, and, according to the law and cuſtom of Eng- 
5 ee land, ſhall be meet to be done. Witneſs ourſelf at Weft. 
« mg, the Sth day of . in . 158 I. of our 


"AG e 


Return to writ. 


Z Tranſcript. | 


The . of Sir 75 Bye to the n writ. 


« | The record and proceſs, whereof mention is within made, 0 


- © follow in theſe words, to wit: 


. e ; Pleas at We eſtminſler; before Sir Fames' Eyre, eb, and. 
< his brethren, juſtices of the bench of the lord the king, 


t at Weſtminſter, of the term of Eaſter, i in the 36th y rear. of 


« the reign of our ſovereign lord George. the Third, by the 


« grace of God of Great Britain, France, and Jreland, king, 


ec defender of the faith, & c. and in the year of our Lord 


1 1796.— Roll. 295, Middleſex, to wit: Richard Roe, late 

14 of Meliminſter in ſaid county of Midale/ex, gentleman, was 
« attached to anſwer John Doe in a plea of 3 on the 
cc caſe, &c. And thereupon, &c: (Here fellows: verbatim 
- the declaration). „ And the ſaid Richard, by T. 8. his at- 
„ torney, comes and defends the force and i injury when,” &c. 


(Here follow the pleadin verbatim, as he caſe may be): 'Or if 
judgment by 8 8 the 
| inquiry 


your companions, our juſtices of 


G r Ts OS MY . . VAR , CU . TS. 


whole 1 is ſet out, with the award of 


mm aa SS 


td 


"get Xt. 1 ron or PROCEEDINGS, de. 


inquiry and ini quiſition, together with the final jenen of 
2 the court, — to “ And the ſaid Richard, in mercy,” c. 


: preciſely 1 in the ſame way as the record i is made wp and com- 


pleted, in order to be docketed. 
« George the Third, Sec To the therif of Middleſex; 
i fie Fa Whereas John Doe, lately in our court, before 
ir James el knight, and his companions, our juſtices 


5 « of the bench at Veminſter, by our writ, and by the judg- 


4 ment of the ſame court, recovered againſt Richard Roe, 


— 


« late of Nſiminſter in your county, yeoman, 3o/. for his 
ic damages, which he had ſuſtained as well by pane of the faid 


4 Richard Roe not having performed certain promiſes and under- 
e takings lately mad: by him to the ſaid John Doe, as for his 
. offs and charges by him about his ſuit in that behalf expended, 


« whereof the ſaid Richard Roe is convicted, as by the re- 


c cord and proceedings thereof, which we lately cauſed to be 
ec brought into our court before us, for certain cauſes: of 
T error, manifeſtly appear. And now, on behalf of the ſaid 


e John Doe, we have received i that although 
«the ſaid judgment be given in form aforeſaid, yet execu- 


C tion of the ſaid damages ſtill remains to be made to him; 


ec ſhall then be in Eng land, PR ſhew if he has or knows of. | 


d wherefore the ſaid John Doe hath intreated-us to provide. 


« him a proper remedy in this behalf; and we, being willing 


« that what is juſt ſhould be done on this occaſion, com- 
e mand you, that by honeſt and lawful men of your baili- 
e wick, you make it ENT to the ſaid Richard Roe, that 


« he be before us on wWhereſoever we 


'« any thing to fay for Ricnſelf, why the ſaid John Doe ought 


ec not to have execution againſt him of the damages afore- 
6“ ſaid, according to the foree, form, and effect of the ſaid 


cc recovery, if it ſhall ſeem expedient to him ſo to do, and 


>/ the names of thoſe by whom you ſhall make it known 
cc to him, and this writ. Witneſs a lord Kenyon at 


ce further to do and receive what our ſaid court before us 


«ſhall conſider of him in this behalf; and have you there 


1 
13 : g 
* 


Sclre facias | 
quare execu- 
tionem non; 


| - cc; Weſtminfler, the 5 e 65 in the 36 year | 


Fe Of of e our 25 1 . 5 


- The ' entry of 3 a non | pros after fore foci quare executionem non, E 


cc « Mansfield and Way.” 


now in error for want o aſſigning errors: 
ve: Aﬀterwatds, t to wit, on Monday next after eight days 


c of St. Martin, in this ſame term, before our lord the 


« king at Vgffminſter, comes the ſaid John Doe, by his at- 
te torney aforeſaid, and ſays, that execution of the judgment 


0 e ſtill remains to be made unto him; therefore he 


wi, | e OP 


— 


Non pres i 
ſcire facias 
eee execu-· 


OC? bas p3 con. VII. 


8 : „ prays the writ ts A lord 5 king tofhe e to the 
et ſheriff of the county of Middle/ex, aforeſaid, that he make 
« known to the ſaid: Richard, to be before che ſaid Jord the 


« king, whereſoever, &c. to ſhew if any thing he has. or 

0 knowy'to ſay for himſelf, why the ſaid John ought not to 
have execution of his damages, coſts, and charges afore- 

„ (aid, according to the form and effect of the judgment 


40 erf and it is granted to him, &e, by which it is 
% commanded to the ſheriff aforeſaid, that by good and 
cc lawful men of his bailiwick, he make known to the ſaid 
Richard, that he be before the lord the king [the return 


770 5 « of the ſcire facias quare, c.] whereſoever, &c. to ſneẽ- 
e 1n form aforeſaid, if, &c.; and further, &c. the ſame day 


6c is given to the ſaid John; at which day the ſaid John, by 


dc his attorney aforeſaid, comes before our lord the king 0 : 
c Weſtminſter, and offers himſelf againſt the ſaid Richardi in 15 


« the plea aforeſaid ; and the ſaid ſneriff, to wit, 


78 « eſq. and  _* efq. ſheriff of the ſaid count of 
40 Middleſex, returns that by virtue of * ſaid writ 40 al | 
directed by and good, &c. 


1 he has given notice to the ſaid Richard to appear, &c.; to 


et ſhew cauſe, &c. as by that writ he was required; and the 


. fſaick Richard, being ſolemnly called, doth not come, but 
, makes default; and hereupon the ſaid John fays, that the 

81 faid Richard hath aſſigned no error or exrors i in the record 
© and proceedings aforeſaid, or in the giving the judgment 


28 4 

& aforeſaid; therefore a day is given to the parties afore- 
5. ſaid, to come before our lord the king, on Monday on the 
c« 


. morrow of St. Martin, whereſoever, &c. ;. that is to ſay, 
. for the ſaid Richard to aſſign error or errors in the record 
. and proceedings aforeſaid, or in the giving the judgment 
„ aforeſaid; at which day; before our lord the king at Nen. 
% mig x comes the ſaid John by his attorney: aforeſaid ; 
| the ſaid Richard, being ſolemnly called, doth not 
0 rung but again makes default; nor has he farther pro- 
4 ſecuted the ſaid wfit of error againſt the ſaid John; there» 
+ M0 
(6 


« fore it is conſidered, that the faid John do recover againſt 
© the ſaid Richard, as well his damages aforeſaid, as, alſo 


«. 5]. adjudged to him by the. court 'of our' lord the king 


* now here, according to the form of the ſtatute in ſuch 
„ cafe made arid provided; for ' his- damages, ' coſts, and 


* charges, Which he has ſuſtained by occaſion of the delay 
6 of execution of the judgment aforeſaid, by means of the 
. proſecution of the ſaid writ of error, which damages in 
& the whole amount unto C. z and that the ſaid John 
d have execution gals 4 1 ae mot m_ Richards in 


66 en * n 
7 4 - "4h 


© The 


* 


R 


1 


1. 508 e 0 


* 8 * 3 „ 1 * 
* 


The nge. 98 errors, that there is no «aig _ * 
fled of record. | N 4 „ 87 c 
r e e in the King l rk ini: 


5 Michaelmas Term, in the 36th year of the reign of ing # 


George the Third. 


4 Dee. 1 F Hana, (that is to au/) e on n Monday on 
« « againſt . the morrow of Saint Martin, in this ſame term, 
: Roe, J before our lord the king at V. ePminfler comes 
60 « the ſaid Richard, by his attorney, and ſays, 
« in che record and ese aforeſaid, and alſo in the 
giving of the judgment aforeſaid, there is manifeſt error 
« in this, (to wit,) that the declaration aforeſaid, and the 
«© matters therein contained, are not ſufficient in eb for the 


1 ſaid John to have and maintain his aforeſaid action there- 


« of againſt the ſaid Richard. There is alſo error in this, 
& (to wit, ) that by the record aforeſaid, it appears, that the 
« ſaid Richard was attached to ander the ſaid John in the 


« plea. aforeſaid; yet no original writ between the partics Diminution 


« aforeſaid, in the” plea aforeſaid," is filed of record in the NG 
« ſaid court of the ſaid lord the king of the Bench at gf. | 
« minfter aforeſaid ; therefore in that there is manifeſt error. 
There is alſo error in this, that it appears by the record 
« aforeſaid, that the judgment aforeſaid, in form aforeſaid 

.« given, was given for the faid John againſt the ſaid Rich- 

« ard ; whereas by the law of the land, the ſaid judgment 


3 ought to have been given for the ſaid Richard againſt the 


60 faid John. And the ſaid Richard prays a writ of the lord 
es the king to be directed to the cu/tos brevinn of the aid 
% court of the Bench at We/tminfler, to certify to the ſaid 
« lord the king the truth of the ſame: and it is granted to 
e him, &. And the ſaid John prays, that the judgment 
«. aforeſaid, for the errors aforeſaid, and other errors in the 


e record and proceedings aforeſaid, may be reverſed, annul- 


led, and altogether held for nothing; and that he may be 


© reſtored to all things which . hath "ow If, poration on 


Gi the faid eee Ke. 0 


= 


.& A. Chambre.” 
"The Ns | to certify Ya Original Writ. 


„* 1880 the Third, &c. To our right, truſty, and. all Certiorari. | 


« + beloved: A. B., C. D., E. F., and G. H. eſqrs., holding - 


A the office of keeper of the writs, rolls, and records of our 
4 court of the Bench, greeting: We being willing, for cer 


ee tain cauſes to be certified, whether any original writ be- 
tween John Doe and Richard Roe, late of eee in 
15 ths 8 8 of 8 e in 3 plea of treſpaſs 

E e wwe... v8 


* ; 
" 8 


* + j 


= 
ä — ——¼ 
— 


. ME 


Ir OE FORMS or PROGEEDINGS: res Not 


8 & on the caſe, be Win your cuſtody or not; tis command 

| u, that you ſearch our original writs directed to the '& 

4 ſheriff of Middleſex, and which are filed of record in your WF * 

2s te guſtody of Eaſter term, in the 35th year of our reign; 10 
4 and what you ſhall find therein of an original writ between 6« 
« the parties aforeſaid, of the plea aforeſaid, you certify to 6 
us without delay, htrefoch er we ſhall then be in Eng- cc 
bf I land, together with the return and indorſement thereof. 6c 
OR. "0" ug folly. as the ſame remains in your cuſtody, and this . 
. ce e Witneſs 3 lord e *at W, eftminſter, the 6 
IT on as 5 BY, gi i in n the n © Man of our reign. 6 
VVV nefield and Wey, 
5 * RE. : 66 
. 1 Afiwer.of A; MLY 4 — pe k. FT, Abd 6: K. Wen, - 
„ 4 holding the Office of, rate! of, the Writs, Rolls, aud ug 
N Ke. within named. x 

cc 

10 

66 

« 

p 


man By virtue of this writ to us. dir ed, we do hereby 
IR . certify to the lord the king within named, that we have 
| e * ſearched the original writs directed to the ſheriff of Mid. 
& dleſex, that are in our cuſtody, filed of record of Eaſter 
é. term, in the 35th year of the reign of the ſaid king; and 
=> . that there is an original writ between the parties within ; 
5 & named in a plea pf treſpaſs on the caſe, directed to the 8 
8 ſheriff of Middleſex, in our cuſtody, filed of record of the os 
E term aforeſaid; the tenor of which ſaid original writ, with W 4 
te the return and indorſement thereof, as fully as the ſame " 
«. remains in our cuſtody filed of record, we do hereby cer- 7 
0 tify to our ſaid lord the king, as appears by the ſchedule | oF” 
te hereunto annexed, as We are within commanded.' of = 


. (Here follows a cop (for ile) of the orighiat writ | $6.7 
5 which was made out 2 the curſitor, and the indorſe- 22 
1135 ment thereon made 555 the ſheriff, as filed with the 32 
CSE: brevium.) y : * Es 
„ Ile Joinder-in E Error. 7: bh M 
; ne „ Michaclmas Term, in the 36th year of the reign. of King « 
. 8 E an the Third. 465 K 4 
| «. Mansfield and Way. «4 

« Doe] Which laid writ of certiorari, ſo prayed and granted, MW « ; 
- & and t follows in theſe words, to wit: George the Third, 
& Noe J &cc. | proceed verbatim with the xorit of certiorari s MW ©. c 
3 the cd, Mansfield and Way]; which ſaid: keeper of the t 
« 'writs,. rolls, and records returned and certified unto our « + 
« {aid lord the king, that by virtue of the ſaid writ of cer- 46) 

cc zorari, they had. freed: the original writs directed to 


: ; 


44 «the ſheriff of Mzdd/e/ex in their . filed of record of y 
9 | ” Eaſter ns 


— 


n! 0 65 1 ERROR: 


n Faſter term in the 3 1 year / of che reign of our laid | 
'« lord the king; and that there was an original writ between 

- « the parties in the ſaid writ of certiorari, named in a plea - 
4 of treſpaſs on the caſe, directed to the ſheriff of Middle- 


« /zx, in their cuſtody, filed of record of the term aforeſaid; ' 


c the tenor of which ſaid original writ, together with the 
t return and indorſement thereof, as fully as the ſame re- 
& mained in their cuſtody, filed of record, they the ſaid keep- 

« er of the writs, rolls, and records aforeſaid; thereby cer- 
©. tified to the ſaid lord the king, as appeared' by the ſchedule _ 


« thereunto annexed, as the ſaid keeper was in the ſaid writ 


t of certiorari commanded. And which ſaid ſchedule, ſo 


* annexed: to the ſaid writ of certiorari, follows in theſe - 


t words, to wit: . George the Third, &c Jo the ſheriff of 


& Middleſex, greeting: If John Doe ſhall give you ſecurit rey 
„ to proſecute his ſuit, then put anidar © ureties and fa 


t pledges Richard Roe, late of Weftminfeer in your county, 
«p ty 
| $4: oman, that he be before our juſtices at Wefminfter in 
« fteen days from. the day of Eaſter, to ſhew ; for that 
46 whereas [to the end o original writ, then add ſbe Pas in- 
R. R. 


« dorſement, viz. Pledges to proſecute J. D. an 

% The within. named John Gregory hath not any thing in 

60 ah bailiwick whereby he can be esc The anſwer 
C eſq. ſheriff, 


« attorney. ] Which ſaid writ of certiorari, together with 
- © the return of the ſame, among the records without day of 
\ & Faſter term aforeſaid, is filed. And hereupon afterwards, - 

e to wit, Saturday next after ei cight days of St. Martin, in 
„ Michaelmas term, in the 36 


year of the reign of the 
« ſaid lord the king, the ſaid John Doe, by 


cc his ttorney, freely comes here into court, and ſays, ts. 
« is no error either in the record and proceedings aforeſaid, 
or in giving the judgment aforeſaid ; 45 nd he prays, chat 


« the court of the ſaid lord the king now here may proceed 


'& to examine as well the record and proceedings aforeſaid, 


« as the matters aforeſaid for errors aſſigned 3 and that the 


« judgment aforeſaid, in form aforeſaid given, may be in all 
* things affirmed. But becauſe the court of the ſaid lord 

ee the king now here is not yet adviſed. what judgment to 
4 give of and upon the premiſes, a day is given therefore to 
66 gy parties aforeſaid to come before the ſaid lord the king, 
„ h whereſoever, the ſaid lord the king ſhall 
« then be in England, to hear the judgment aforeſaid; for 
* that the court of the, ſaid lord the boys now bony} is ag 


5 yet adviſed: thereof,” Ke.. 3 s 
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„ ron or pROCEEDINGS _ q 

: 85 5 ö 5 N 3 0 
; | n Chaves * 5 5 
VV c . 25 755 De roses | 
4 Between J an nd. : F 

, by | 485 Richard Roe, Det : a 
„ © To the Right Honoursble the Maſter of the Rolls: | , l 
VVV Petition of the Plaintiff | | 2 

. „ Sheweth, ts 
55 . That your petitioner, having ene an es at WM « 
4. law in his majeſty's court of Common Pleas at Weſtin. . 
„ 8 3 er, againſt the aboxe · named defendant, i in a plea of trel. F 
4 paſs upon the caſe, in which the venue is laid in Middle. x 

CEOS. fex 5. your petitioner in Eaſter term laſt obtained final 8 

40 Jagen in the ſaid action for 287. 10 ., whereupon 5 
the laid defendant brought! a writ of error returnable on tc 
ug the morrow of the Me Trinity, bye 3 no further Proceed: up 
„„ UE 49 $ have been had. b 
1 35 © That maſinuch as ie is neceffar that an original wit . © 
NS. Would be out of his majeſty? s hig court of Chancery to . 
5 . Warrant the ſaid proceedings, and the-time for applying 26 

5 4̃4 for the fame in the ordinary courſe being expired, the cur. WM. © 
55 1 fitor of Mida. ſex has not now authority to iſſue "the faid Wo 

6 „ writ without your Honour's order for th t purpoſe. 4 
e 1855 LFour petitioner there fore humbiy po 

Ee it 103; an « 

bone e prays your Honour to grant. an. order a? 
ORE "ve Fon ths eurfitor of Hiddicſes to ide an i © 

3 en * wore uf « original writ in the above cauſe, out of 4 

„ — ps, vive © his majeſty s hg h court of Chancery, 4 

| : 4 having had notice „ returnable in ts majeſty's 90 8 , 5 

| is order, fur- Tr i 

; ther precio is . Ge at pe from kd BY 
e yp 

5: and. A e And Jour ee! ſhall eyer b, = 

£ notice forth wol | x 

3 oy hom engl * &c. 8 55 | 10 6 
T ee de eee ens, 5 N 5 4 25 


Wit ad audi- 4 cer the Third, &c. To the ſheriff of ß -3 
endum errores. ct greeting: Foraſmuch as in the record and jnocooding, W 
TE tc and alfo in the giving of 'the judgment i in a certain-plaitit 929 

c lately levied in dur court of before the judgłs 
1 of the fame court, between A. B. and C. D., of a plea of = 
«treſpaſs on the caſe, manifeſt" error, as it is ſaid, hath in- 5 
* tervened to the great damage of the faid C., as by his "4 
complaint were informed; which ſaid record, and pro- ., 
„„ © ceedings therein, we have, for certain reaſons, 'cavfed wd. 
« come in our court before us; and we, being Willing, if 


4 any error Hers wy to e he _ and · co do e 
8 5 4 the 


3 o * £ 4 ” — 2 7 1 
: < N 1 N 'Y 
9 * * 
1 Au Enno 
3 2 i 


« 5 1 full and ſpeedy FRET in 85 behalf, 
« do command you, that, by good and lawful men. of your 
«, alliwick,. you make 5 to the ſaid A, that he be be» 
« fore us in w wbereſgeyer we ſhall then be in 
« Englang, to heat the procecdings aforeſaid, if it ſhall ſeem Shao, 
(6 expedient unto him; and further, to do and receive what „„ ek 
« in our ſaid court before us ſhall be confidered-of him in 
60 „ this ole " TORS there 5 2125 of r 11 whow 
you ſhall ma own unto the W e 1d; and . 
60 « this writ. Witneſs Kc 5 


Form of Affirmance to be entered on FR Roll aber the 
A Argument. a f 25 5 


. At Sich La, before our lord the king at t V 3 Form bf affirm. 
te 2 the parties aforeſaid, by their attornies aforeſaids mem inB, . 
« whereapon'as well the record and proceedings aforeſaid, 1 95 
& and the judgment given in form aforeſaid, as the matters 
4 aforeſaid by the Taid Richard above for error aligned, 
« being ſeen and fully underſteed' by the gourt of the faid 
lord he king now here, and mature deliberation had 
u chereupon; for that it appears to the court of our faid 
. Jord the king now here, that there is go error either i in the 
4 record and proceedings afoteſaid, or in giving the judgs | 
4 ment aforeſaid; there fore it is conſidered that the judg- | 1 
« ment aforeſaid, given in form aforeſaid, be in all things 5 
& 2firmed; and it is further coufidered that che laid John 
K do recover againſt the faid Richard, as well his damages. 
& aforcfaid,'as allo 141. adjudged to him by the court of our 
#* lord the king now here, according to the form of the ſta- 
& tute in ſuch cafe made and provided, for his damage 1 
* colts, and charges which he has faftained by occaſion 
& the delay of execution of the judgment "aforcfaid, . 
&© means of the- profecution- of the faid writ of error, his 
« ſaid damages, coſts, and charges in the whole amount 
« unto 421. fos., and tlrat he have execution thereof, &c. * 
= and the aid Richard, in et Re. 


% 


* 


2 


run FH. Fa. and. Ca. 84. after 55 els 55 K. B. Cl 
D Tigris in C. 


| 7 A Fa. ü „ of 2 Ga. 8a.) © 8 
3 George the Third, &e. et George + the Third, &c. Form dt writer 
4 — To the. ſheriff of M. « © To the ſheriff of MH. fi: fa. and ca. fa. 
5 greeting We command «© greeting: We command uE RZ. 5 
e you, that you cauſe to be “ you, that you take Rich- 
« made and levied of the t ard Roe, late of Weftmin= 
«0 *gabds a and chattels in your 6 fer in your county, yeo- 
. E " MES. man, 5 


Ee, FORMS or r PROCEEDINGS | (e. m | 
” bent of Richard Roe, 4 man, i he ſhall be found 4 
« late of Weftminfter. in your © in your bailiwick, and him 7 
, county, yeoman, 28/. 10. “ ſafely keep, ſo that you 5 
e which. John Doe, lately in”, may have his body before 5 
© our court, before us in eight days of Saint 0 
c and his brethren, ai „Hilary, ' whereſoever we 26 
++” © our juſtices of the bench e ſhall then be in England, 
. N. eftminſter, recovered | '« to make ſatisfaction to « 
* e e e turr “ John Doe for 28 J. 10%. 40 
U 5 c which the ſaid John, late- = 
EE I ͤ ͤ V - 0 her 8 one” coun before | BL 
VVV ö companions, (then) our 5 
) Cot OFT ee Te ob cc juſtices of the bench at 
%% ĩð WO WTI 8 D ng Mgiiminſter, recovered a- 
© $1 056 „ gainſt the ſaid Richard, 

„ 15 bie Fe a which he ſuſtained, as well by reaſon of 
do <« the ſaid Richard's. not having performed certain promiſes 15 
e and undertakings made by him to the ſaid John, as for « 
. . his coſts and charges which he had been put unto = 6 

"$6 his ſuit in that behalf, whereof the ſaid; Richard was 1. 
8 e convicted, as by the record and proceedings thereof, ce 
e « which we lately cauſed to come into our court before us WF © 
. for certain cauſes of error, and now there remaining, it .« 
4 appears to us of record; and alſo 14/. adjudged to the et 
s faid John in our ſaid court before us, according to the 
e form of the ſtatute in ſuch caſe made and provided, for .« 
e his damages, coſts, . and charges which he hath ſuſtained „ 
> e and expended by occaſion of the delay of the execution of * 
"TP 43 the judgment aforeſaid, by the proſecution of our ſaid WM. ©: 
e © writ of error, the ſaid judgment being in our ſaid court MW 
+ +. _,*& before us in all things affirmed, whereof the ſaid Richard „ 
is alſo convicted, as appears to us likewiſe of record: „ 
And have you the faid © And have you there this US 
4 monies before us in eight „ writ. Witneſs Lloyd lord W * « 
days of Saint Hilary, © Kenyon, at Weſtminſter, the W (© 
'- +... « whereſoever we ſhall-then „“ 28th day of November, in «. 
be in England, to render to * the: 36th year of our reign, 
| c the ſaid John for his da- OTE hn, and a 


e mages, coſts, and char E e 
« aforeſaid, and alſo | 
_ writ. | Witneſs,” k. ons” 


Writs 


LAS n "73" — + \ 


its 


' ED LY GS '2D 5 © ww © Se 


e the. bench at Weſtminſter, as by the record and proceed- 

„ ings thereof, which for certain cauſes of error we latex | 5 
e cauſed to be brought into our ſaid court before us, and e 
4 now there remaining, appears to us of record; and for | 


i did not proſecute his ſaid writ of error, as alſo appears to „ 


4 us of record: - | 
.* And have you the 1 « And hare you there this 


Writ of Reſtitution on f * Reverſal by K. B. of a 7 eignet 


IN ZRROR. * 


Writs of Ennio en Non Pros after 8 Sei. Fa. quite Execn- ; 
1 ene non. 1 
. . i. Fas. 5555 * Dt 1785 Y 

ce George th Third, - Sec. 0 ce « George the Third, 4. FF 
05 —To the ſheriff of M. « —To the ſheriff. of M. and ca. fa. after 


e greeting: We command 4. Preeting: We command f d bare & ſci. 
i you, at you cauſe to be you, that you take Rich- = ee 

3 levied of che goods and e ard Roe, late of V N - 

, « chattels in your. bailiwick © fer in 3 county, yeo- 

of Richard Roe, late of « man, if he ſhall be found „ 

.« Wo eftminſter in your coun- *. in your bailiwick, and ſafe=  - 2 


.« 4 e 35 1060. « ly keep him, ſo that . - 


T2 LE. 
5 1 7 * 


3 e ann, have his body be a 
„„ us in eight days of Saint 
„ Hilary, whereſoever we 
5 {hall then be in England, 
& to make ſatisfaction to lohn 0 
Doe for 35 J. 10. 


+, 9 Ch were e to > the faid John i in our court before 

.« us, according to the form of the ſtatute in ſuch caſe made 2 a 
n and provided, for his damages, coſts, and charges e 

d he ſuſtained by occaſion o 


the dela of execution of a e 
« certain judgment obtained by the ſaid John againſt the „ 


Ru ſaid Richard, for 28 J. 104. in our court, before Sir 


% James * knight and his companions, our juſtices of 


« that the ſaid Richard afterwards, in our court before us, 


et monies before us in eight 6 | writ. bare. Þ Kc. 


e days of Saint Hilary, where: 15 . ” 
e ſoever we ſhall then bein, ow ann? , RE 
England, to render to the © 

4 ſaid 3 John, for his damages, 


% coſts, and charges afore- e 
* ſaid, and this writ. . bh ER 8 | 
3: nels,” Ne, 4 | 


given in C. B. oo 


0 Darts the Third, & c. To the ſheriff of 1. groeting: Writ ves x | 
% Whereas A. S. lately, that is to ſay, in Trinity term in dien. | 


« ' the 3 5 8 of our reign, before 8 Sir 0 8255 knight 
Ee 35 5 #26 98 _ | | : 


7 


* : 


1 ry l * - : 1 


bonn or rnocrebhes cies 


4 Aft his compänions, our juſtices of the bile: at of. 
« minſter, by our writ, and by the conſideration of the ſaid 
0 court, recovered againſt I. O. late of We eftminſter, yeoman, 


Ra # 9 5 4 100 which in our faid court of the bench were awatded 


W * 6c. to the faid A., as well on account of the ſaid I. not hay. 
s ing performed certain promifes and undertakings by the 
75 ce aid I. made to the ſaid A., as for het coſts and Charges 
de. Hhich ſhe had been put unto about Her fait in that be 

5 - . 4 half, whereof: be is cotvicted as by the record and pro- 


2 eredings thereof, which we lately cauſed to be brought 
ÿʒ ow our court before us, for certain cauſes of errot ap- 
. REY, ve pears to us of record. And whereas we, by reaſon of 


2 DS © divers errors in the ſaid record and proceedings, and alſo 


“se in giving the faid judgment, have reverſed and totally an. 
4 nulled the ſame; it is therefore conſidered and adjudged 
„„ "ol * our ſaid court before us, that the ſaid I. be reſtored to 
s all things which he-hath loſt by occaſion of the ſaid judg- 
. ment. And for that the ſaid A. ſued out execution upon 

5 x6 the faid judgment; and he the Laid I. was thereupon 
= ct taken in execution fot the ſame, and detained in priſon 


7/168; until the payment was made to the ſaid A. of the 1 


. * ro. ere fore wy command you, „ 
1 A F a Ca. So, 

2 « that of the goodyund cht. « "Hat you take the ie A, 

c tels of the ſaid A. in your «© if ſhe ball be found in 

5 bailiviek, yon cauſe to be * your bailiwick, ſo that you 

4; made and levied the ſaid „ may have her body belt 

ES 4. 100 l.; and have you that e us on the morrow of the 
5 1 money before us on the ''## Holy Trinity, whereſoever 


FT * morrow:of the Holy Tric '/6 we ſhall then be in Eig. 
4 1 nity, whereſoeyer we ſſiall 1 land, to make fatis faction 


0 then be in England, to re- (c to che ſaid I. O.- for the 
l ſtore to the ſaid I. the ſaid 4 ſaid 100 L fo awarded to 
1 mene awarded to him dt bim by our ſaid court be- 


by our ſaid court before & fore us, upon the reverhal 


us, upon the. reverſal, of 46 of the faid judgment; and 

de the ſaid judgment and et Rave there this writ. Wit 

te have there this writ. Wit- - int 'nefs L lord Kenyon, at 

Ba neat Fe. | . Wifthiinſitr, the ftr day 

5 ee in the 3508 year 
« of our reign, © 


BE ray 1; ee e Wor! 


+ F476 het 17 5 


. 353 "The fame 98 of f of atum's and non omittas Sy which are 


- -uſetbiwcommoen erecutic m added to an of thel 
; "pn Wat 5 3 * ee "Be 
| . orn. 
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of our reign,” e 


5 the Lord Chancellor of 1 | Britain, at the Inſtance of 


.©of the reign of our ſovereign lord George the Third, | 2 | 
the grace of God, of Great Britain, France,; and Ireland, « 1 


7 plaint to be recorded, which 17 in the ſame court, without 


A. B. and C. D. in a certain plea of treſpaſs on the cafe 
„ done to the raid A. by the ſaid C. as it is ſaid, wherein 
ee the ſaid C. complaineth, that falſe judgment hath been 
given againſt him in the ſaid county, w ich ſaid plaint 
4. appears 1 in a certain ſchedule to this Writ annexed; 4 and 1 


pc gt? 1 


- 


n FALSE r JUDGMENT. Ee 455 


= 


"Fu orm of Proceedings in falſe Tudgment. 4 
The Writ of falſe Fudgment and Return into C. We: 


« GEORGE the Third, by the grace of God, of Great Foom of Sen 
1 „ Britain, France, and Ireland, kin ng, defender of. the faith; A oy hs 
«© and so forth. To the ſheriff of rks, greeting: If C. D. Se 
« ſhall give you fecurity that his ſuit ſhall de proſecuted 
then in yout full county, cauſe the plaint to be recorded, 


« which Was in the fate county without our writ between PE : 4 


«A, B. and the faid C. of a certain plea of treſpaſs on the | WEL 
« cafe done to the faid A; by the ſaid C. as it is aid, wheres 
in the faid'C. complaineth that falſe judgment hath been 7 
% given agaitift him in tlie ſaid county; and have you the 5 


s ſame record” before our juſtices at V. e/iminfter, from Eaſter 


« in fifteen days under your ſeal,” and the ſeal of four law- 
ful knights of the ſame county, of ſuch as ſhatl-be preſent 
« at the ſaid record, and ſummon by good ſummoners the 

«& faid A. that he be then there to hear the ſaid record; and 

&© have you there the names of the ſummoners and of th 

« ſaid four knights, and this' writ. Witneſs ourfelf at 

« Wiftminfler the ' 8 . in N _ | 


the Defendant. as 7s 


6. By vithus of FIR to me directed i in my full county, Return thereto. i 
1 „held at Abingdon the 17th day of March, in the 36th year 


« king, defender of the faith, and ſo forth, I cauſed 0 


« the writ of our Gala: ſovereign lord the king; between 


« have the ſaid record before the juſtices within written, at 
« the day and place within mentioned, under my ſeal, and 


1 the ſeals of four lawful knights of the ſame county, of _ : 2 1 
'& ſich who were preſent ar the ſaid record; and I have 
« prefixed the ſame day'to the parties within written, that 


de they might be there ready to proceed in the ſaid plaint, — 
« as ſhould be Juſt 9 A to the e of the faid 


n Zo E. F. heng- 
mp e I 


- ESTES oy 


- == 
2 . ; hoy 
I 4 


* © FORMS OF PROCEEDINGS '[Ch, m. 
Tube Form of the Schedule annexed to the Return: 
!J”Sczedule an- © At the ninth county court of O. P. efq. late ſheriff of the 
nexed. . , county of © Berks, held at Abingdon in and for the ſaid 
. county, the 18ch day of October in the thirty-ſixth year 
4 of the reign of our ſovereign lord George the Third, by 
4 the grace of God, of Great Britain, and ſo forth, and in 
. 1 the year of our Lord one thouſand ſeven hundred and 
. 0 ſeyenty- nine, before G. H., I. K., L. M., and others, 
40 free ſuitors of the ſaid court, came A. B. in his proper 
WW perſon, and complained againſt C. D. of a plea of treſpaſs | 
5 N 4 on the caſe, & c. And he found pledges for proſecuting 
. 0 his ſaid plaint,. to wit, John Doe and Richard Roe; and 
1 puts in his place Thomas Smith his attorney, againſt the 
« ſaid C. of the ſaid plea, and it is granted to him. And 
6 thereupon it is commanded to Thomas Wall, bailiff and 
. «© miniſter of the ſaid court, that he put by ſurety and ſafe 
8 pledges the ſaid C. ſo; that he may be at the next county 
| et court before the ſaid ſuitors of the ſaid court, at Abingdon 
4 aforeſaid, to be held the 15th day of November in the = 
I thirty-ſixth =u_ aforeſaid, to anſwer to the ſaid A. of his « 
4 ſaid plea. The ſame day is given to the ſaid A. here, 4 
| 8 4 At the tenth county court of the ſaid late ſheriff O. P. 16 
c eſq. held at Abingdon. in and for the ſaid county, the 


1 


NA N 


1 2 


0 15th day of November in the 8 year of the reign 40 
1 of our ſovereign lord George the Third, by the grace of 16 
b God, of Great Britain, France, and Ireland, king, defender MW * | 
of the faith, &c. and in the year of our Lord one thou- 446 
5 84 ſand ſeven hundred and ninety-five, before I. K., L. M., MW « 
& and others, free ſuitors of the ſaid court, came the ſaid A. « | 
44 by his attorney aforeſaid, and offered himſelf againſt. the „ 
3 40 ſaid C. of his plea aforeſaid: and the ſaid Thomas Wall, MW « ; 

1 c bailiff and miniſter of the ſaid court, now certifies to the [ 
VV ſame court, and returns to the ſaid court here the aid 
& precept, to him in form aforeſaid directed, and that he 

6c had put by ſureties and ſafe. pledges, to wit, John Denn 
« and Richard Renn, the ſaid C. that he might be here at 


| 1 : [4 : E 1 7 


> - 
5 . 
5 
1 
[ 


404 this day to anſwer the ſaid A. of the ape aforeſaid, as it 
#6 was-commanded to him; upon which the ſaid C. being 

ec ſolemnly required, came here in his proper perſon to 

80 anſwer the ſaid A. of the plea aforeſaid; and puts in his 
ec ſtead Peter Blake, his attorney, againſt the ſaid A. of the 
4 plea aforeſaid z and thereupon the ſaid A. prays a day to 

4 declare againſt the ſaid C. in the ſaid plea here, until the 
86 next county court, to be held in and for the ſaid county 
tx at Abingdon aforeſaid, to wit, the 13th day of December 

| Re = 1 ; Ons . ns . , «in | 
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in the ſaid thirty-ſixth year of the reign aforeſaid; and it 
« is granted to him, &c. and the ſame day is given to the 
{aid C. here,” cc. 2 
% And at the eleventh county court of the ſaid late ſheriff, 
« held at Abingdon aforeſaid, in and for the ſaid" county, 


«the thirteenth day of December in the thirty-fixth year of 


«the reign of our ſovereign lord George the Third, by the 
8. grace, &c. and in the year of our Lord one thouſand 
« ſeven hundred and ninety-five, before W.S., T. R., and 
others, free ſuitors of the ſaid court, came as well the ſaid 
« A. as the ſaid C. by their attornies-aforeſaid; and here- 
« upon the ſaid A. then declares in the ſaid plea, in form 
« following; that is to ſay, the county court of the ſaid 
county of Berks, to wit, A. B. complains againſt C. D. 
of a plea of treſpaſs upon the caſe, and there are pledges 
« of proſecution, to wit, John Doe and Richard Roe. And 

« whereas the ſame A. B. by John Dixon his —_— g 
* complains, that whereas the ſaid C. D.“ (Here inſert the 
wor declarapme) VV . Oe PT FE. 
„ And the ſaid C. by Peter Blake his attorney, defends 


the wrong and injury, when, &c. and prays leave to im- 


e parl thereupon here until the next county court, to be 
« held in and for the ſaid county at Abingdon aforeſaid, to 
e wit, on the tenth day of January in the ſaid thirty-fixth . 
it year, and he hath it, &c. The ſame day is given to the 
* faid A. here, &c. And at the twelfth county court of the 
* ſaid late ſheriff, held at Abingdon in and for the ſaid. 
e county, the tenth day of January in the thirty-fixth year 
$ of: the reign of our ſovereign lord George the Third, by 
ze the grace of. God, &c. and in the year of our Lord one 
* thouſand ſeven hundred and ninety ſix, before W. S., 
« / +1 S. R., and others, free ſuitors. of the ſaid court, 
te came, as well the ſaid A. as the ſaid C. by their attornies 
* aforeſaid; and thereupon the ſaid C. as before, defends _ 
«'the wrong and injury, when, &. and ſays,” &. [| Here 


inſert the plea, c. and replication, if it was at the ſame court; =. 


if not, then a continuance till iſſue was joined. } * And the 
« faid'A. doth ſo likewiſe.' Therefore it is commanded to 
« Thomas Wall, bailiff and miniſter of the ſaid court, that 
t he caufe to come here at the next county court, to be held 
jn and for the ſaid county at Abingdon aforeſaid, to wit, 
« on the 7th day of February in the 36th year of the reign - 
* aforeſaid, twelve good and lawful men of Abingdon afore- 
« ſaid, and within the juriſdiction of the ſaid court, by 
„ whom the truth of the matter might be better known, 
and who are neither of kin to the (aid A. nor to the faid C. 
* to make a certain jury of the country, between the ons 
2 Dy Can ET OT CG e a ; „„ 0 | 


7 9 7 


e of. the reign of our ſovereign lord George the 


i Sid ſherifs, as the ſaid I. K., T. R., W. S., and O. M, 


W 


© FORMS. OF PROCEEDINGS 16h. vn 


b the fd plea, becauſe, as well the ſaid A, as the faid C 
ie between, whom, the: oonteſt i is, have put themſelves upon 
4c that jury; the ſame day is given by the ſaid 8 here, 


er ag well to the ſaid A. as to the ſaid. C. here,” | 
. And at the thirteenth county court of the Fri late 


; : 3 ſheriff, held at Abingdon. aforę ſaid, in and for the county 


40 aforeſaid,” the ſeventh: day of 3 in the Id year 
ird, by 


« the grace of God, &. and in the year of our Lord « one 


. thouſand ſeven, hundred and _ninety-ſix,; before I. D, 

5 et P. P., 81. R., aud others, free ſuitors of the ſaid court, 

4 come as well the ſaid A. as the ſaid QC. by their attornieg 

44 aforeſaid. And the ſaid Thomas Wall, bailiff and miniſter 

e of the faid court, returned his ſaid precept of venire ws 
. to him in form aforeſaid directed in all reſpects, 


« and executed. And the ſaid] jury, in form aforetaid i im- 


. panelled, being e required, come, and twelve of 


« them, to wit, G. I. K., &c. Sec. who, to. ſpeak the 
ic truth of and upon the premiſes above-mentioned, being 


& choſen, tried, and ſworn, by the ſaid court, there upon 

b their oaths. ſay, that the ſaid C. [here inſert the verdict] 
. and aſſeſs the damages of the ſaid A. by occaſion of the 
d ſaid: premiſes, beſides his coſts and charges by him about 
« his, ſuit in this reſpect laid out to 30 illings, and for 


«; thoſe. coſts and charges 6 pence. Therefore, it is con- 


«5: ſidered by the ſaid court here, that the ſaid A. ſhould re- 
4 cover againſt the ſaid C. his ſaid damages, coſts, and 
. charges, to 30 ſhillings. and 6 pence, aſſeſſed by the ſaid 


66 5 Jury, in form afot̃eſaid; and alſo 54 ſhillings and. 2 pence 


c to, the ſaid A. at his requeſt, by the ſaid court here ad- 


«© judged, for his micreaſed. coſts and charges; which ſaid 


« coſts and charges amount in the whole to 41 45. 8d. and 


ec the ſaid C. in mercy,” &c. 


4 «_ And at the firit county court of me E. F. efquire, the 


« preſent ſheriff of the county of Berks aforeſaid, held at 
% Abingdin in the ſame county, the 7th. day of March in 


£ 6. the year aforeſaid, before 5 3 F. 3 W. 8. and 
O. M., four lawful knights of the ſame county, I cauſed 
4 the ſaid plaint, proceedings, and judgment, between the 


ec parties aforeſaid, to be recorded as the writ hereunto 
annexed requires. In teſtimony- whereof, as well I the 


Le ho were preſent. at the ſaid record, have cauſed our 
et ſeals to be hevcunto. ING me day: and, place laſt above | 


40 mentioned. „ 
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Sec. XI.) IN FALSE JUDGMENT, | 


Upon the return of the writ, the plaintiff in error muſt aſſign 
js his errors in che following manner | 
4 And hereupon the ſaid C. ſays, that falſe judgment is Afrignment of 
« given againſt him in the proceedings aforeſaid, in many errofs thereone 
« inſtances; that is to ſay, in this, that in the ſaid declara- 

« tion, the ſaid record/above ſpecified; there is not any 3 
« poſitive allegation that the ſaid A. doth complain again 7 
« the ſaid C. for the ſaid ſuppoſed breach of promiſe in the . 
& faid declaration ſpeciſied, but the fame is only alleged by e 
« way of reeital; and alſo in this that it doth not appear, 


427 


* 


&c. [and fo on reciting the errors as they. appear on. the. re- 


card}. ©** And fo the ſaid C.“ ſays, that in the ſaid court of 
n the ſaid county, falſe judgment hath in divers inſtances x 
e been given againſt the ſaid C. in and upon the ſaid plant; _ 

& and for others in the ſaid record appearing, may be re- ; 
« yerſed, annulled, and utterly made void, as being falſe'and , 
« erroneous; and that the ſaid C. may be reſtored to every 5 


1” eee an e, 
e 


4 And the faid A. B. ſays, that there is no error in be 


te proceedings aforeſaid, nor is any falſe judgment given 
% againſt the ſaid C. D. upon the ſaid plaint mentioned in 
6 the ſaid record above ſpecified; and he prays that the ſaid 
u juſtices here may proceed to the examination of the fail 
& record, and to the reformation and correction of the falſe 
te judgment, if any ſuch may be ſound, or appear to be 
1 : 2 bar tn 3 x CS "£2 a 


it given therein,” & c. 
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5 IE 1. . Of 8 3 to 3 e 


( 


No coſts at 


common law. h 


(A0 In what Caſes he is entitled to them. 


(B) When no more Coſts than Damages, and herein | 


66 the Statutes 43 Eliz. 21 I 1. and 22 8 23 


Car. 2. 
(c) ot Plaintiff's J Coſts ; againſt inferior rel 
a men, under 4 & 5 WW. & M. 


(D) Of Plaintiff's Coſts i in Caſes of win Tre 


175 [pal under 8 & 9 W. 3. 1 


1 ) Of Plaintiff's Toſts 1 where the Aion Sh 
to ave been brought in the Court. of , and 


| herein of the Suggeſtion. 


. Sxe. 2. Of Defendant's Right to Cs. 1 Ae 


Sxc. 3. Of Cofts where there are ſeveral Defendant 
Zo Verditt againſt ſome only, and where there is double | 
Pleading, and ſome inſufficient Pleas under the 4 & 5 
Anne, or ſeveral Counts and Verdi only upon ſome, 
and where ſome Defendants let . go by Dieu 

we nd others go to Trial. 
+» »Sgc. 4. Of Caf 5 in Een, and of allowing Inter 
| on the Judgment Tons 


_ SEC. 5. Of ſtaying 8838 fil Security for cob. 
is 0 or until Cofts of former Action are paid, and 
of ia 8 rag from the e 4 | 


OR ; | Sacrzon 1. 
Of Plaintiff's Right to a. | 


(a) In what Caſes he is entitled to them. 


HERE was no ſuch thing as coſts es nomine at common 
law, but they were generally included in the damages 
given by the jury. This however being diſcretionary, and 
cn e the 2 boden * to put the 
. pn 8 


r . 


*** 8 
F | „„ 


G 15 5 or cosr= N 


plai aintiff s title . upon a ſurer baßs; and in the reign 
of 6 Edw. 1. paſſed a ſtatute, which is the firſt upon the 
ſubject, and generally known by the name of the Statute of 
Glouceſter, whereby it was enacted, that c“ The demandant 
in aſſize of novel difſeifiy, in writs of mort daunceſter, 
«.cyſenage, aiel and beſail, ſhall have damages. And demandant 


« ſhall have the coſts of the vwrit purchaſed, together with 


« the damages, and this act ſhall hold place in all caſes where 
« the: party recovers damages, and every perſon ſhall-render 


«own intruſion or his own act.“ 
Though the ſtatute ſays coſts of the writ, it has book con- 
firued to extend to coſts of the ſuit generally. Theſe coſts, 


therefore, are the expenſa litis, ſuch as ſhall be allowed upon 


Of the ſtatute of 
Glouceſter, 


X 


N 1 


“ damages where land is e on him 1 mY : 


— | 
thereof. 


taxation of coſts by the maſter or prothonotary, but plaintiff - 
is not to be allowed money-expended on account: _ js | 


or for the loſs of. his own. time. 5 £2403 
By the ſtatute of Glouceſter, therefore, 0 are e given 2 
vel in thoſe actions mentioned in it, as in all actions what - 


ever, in which the plaintiff, before that ſtatute, could re- 
cover damages; but if damages were not recoverable before, | 


no coſts are thereby given. So that if a ſubſequent act gives 
damages where none were recoverable before, no coſts can 
be recovered unleſs coſts are expreſsly given alſo. 


There are various inſtances of ſtatutes ſubſequent to the 


above ſtatute of Glouceſter giving damages; but by not 


mentioning coſta, the party 18 not entitled to angus Sr s 


which are the following : 
Statute of Glouceſter, e. 5. which gives an- WY of 


waſte with treble damages againſt tenant for life, years, 'or 


in dower. Stat. of Weſtm. 2, c. 5. giving damages in quare 
impedit and darrein preſentment. 5 Ed w. 6. c. 14. againſt 
engroſſers, and 1 & 2 P. & M. C. 12. for driring 2 diſtreſs 
out of the hundred. 

Zo, no coſts in an action * ſean. mag. becauſe action Aid 
not lie at common law, and the; ſtatute giving the enn 
makes no mention of coſts. 2 Show. 506. | 

90, no coſts in formedon or writ of right, becauſe x no 
damages are recoverable therein. 

But where a certain ſum is given by a ſabſoquent ſtatute, 
to a party injured in an action wherein damages were recos 
verable before the ſtat. of Glouceſter, the plaintiff ſhall alſo 


have coſts, though coſts are not mentioned in ſuch ſubſe. 
quent ſtatute; as in an action by the party injured on the 


riot act, 1 Geo. 1. c. 5.3 or on the black act, for ſetting fire 
to plaintif 's houſe, &c. 1 D. & E. 71.3 and on ſtatutes of 
bue and ery, coſts are recoverable, 2 Wil. 92. | 


» % 


To what actions 


it extends. 


How as to ſub- | 
ſequent ſtatutes. 


Pe 
——— 
1&2 P. & M. ; 
55 wag. 


\ 


How, if 5 | 
mages before, 
recoverable. 


* * 


Riot act; 
Black act; 


Hue 1 
So, 


Wien | 


* 


—Z OE ng or cos rs ch KE 


Addon of debt tia in ien of Al. on e 5 rn prieved. 


Aor penahy. for a certain penalty, though ſuch ſtatute dogs dat wuntion | 


G FA ce 5; 2 D. & E. oe gn Blae. 10. 2 4 
Ot double r double or t mages are given y 2 tte in 
6s treble damages. any caſe where at common law fingle damages were recover. 
able, but not otherwiſe, the-coſts ſhall be doubled or trebled, 
Wuen tobe had though no coſts mentioned in the Natute. + Cath, 29). 
F = feld's\caſey 10 Co. 116. 
5 | are due to- the, plaintiff who recovers treble. damages 


on 29 Eliz. ©. 4. againſt ee er ebenen e W 


1 5 Cu, 5 D. & f 267. 
. 80 a party grieved, - who negovers damages agaiol thexif 


6 Oe . * not taking bail under 23 Hen. 6. & 9, is entitled to colts, | 


* y are. if Ae gives welle e al coſts of ſuit, coſts 
ſhall be trebled, Sal. 205. not only ſueh coſts as are giyen by 


Ste. 1048. 
= 11 plaintiff ch Fae 2 . 5 1 nv 
ES coſts, provided: he would have been entitled to them on a 
os vendict; becauſe the demurrer is a confeſſion of damages. 


80 calts of eint facies are given by 8 & 9 W. 3. If A. 


. e recover judgment againſt B. before the bankruptcy of B, 
| = _.. and after bankruptey revive it by ei. a., the coſts of ei. fo, 


+ eommiſſion.- Philips v. Brown, 6 D. & E. 282. 
_ tam actions. informer or proſecutor qui tam, unleſs given by the ſtatute. 


| doen not extend to a ire facies to repeal a patent proſecuted 
b 5 e e be tor ag ug Af Rex v. Milet, 7 D. & E. 367. 
fury may ind In actions ſounding in damages, the jury cannot: regularly 
| coſts beyond give. plaintiff more than he counted fer; yet if the jury 
Amas. Would give. him full damages, they may award him 6. 
diſtinct and ſeparate from the damages. And though ſuch 


plaintiff ſhall have-both. For in ſuch caſe the damages arg 


the ce for the charge of the ſuit. 


1 ſtated, is not entitled to the coſts of the Arn trial. Smith v. 
5 Haile, 6 I. & E. 71. 8 8 
3 where the defendant in Gadh caſe gare che blind a 
cognovit without going to trial a ſecond time, he was liable 
to pay tha coſts of _ forthe nl. _ v. ee 6 D. 


N & E. . 
88 | When 


the jury, but the coſts Aahuged de en hall be trabled. | 


A SR S S Sg. S Sers 


50 5 | relate back to the judgment, and may be proyed under the 
| No coſts in qui But no coſts can be recoyered in any action by a Common 


The 8 & 9 W. 3. giving coſts in all ſuits of /cive facias 


coſts exceed the damages laid in the declaration, yet the 
given for the wrong, for which the aan! is brought, and 


= Of cots in-cafe The party ſucceeding on 4 ſecond trial which was granted | 
1 e becauſe a ſpecial caſe reſerved on the firſt was imperfealy 


" naturally encouraged" to forfake the inferior count 


that © if upon any perſonal action, not Yong for 'any title or 


0 certify in Cuc 


4. 6. \ This depend not nom wy OY but upon the 


oY 1 or 0 0 TS 


Where bn 1 awarded, the party 3 
b only entitled to the coſts: of the ſecond trial. Licl- 
barrow v. e wn D ere 1 8 N * Cb. 005 


nen 


ol In what Cats Plntif ben bare K no more Colts 15 ON 
than Damages. a 2 


0 bye the Aunt Glouceſter, coſts were eee Inconvenience 
all caſes indiſcriminately where damages. were recovered, Ct of Glous 
however ſmall the 9#2n2m of ſuch damages, ſuitors were e 

and to 5 
bring their cauſes into Weſtminſter-hall, trifling as the nature 


be, which at length became. 


3 ** er 


e to prevent this abuſe, and to confine actions of  fonall - 
value to the courts below, by the 33 Eliz. c. G. enacteddß 

B. 1 
« intereſt of land, nor concerning the fr d or inheritance wn. 2 
« of lands, nor for r it ſhall abe certiſed by be 

« judge» -before whom tried, that che debt or damages re- 

* covered Thalt not amount to forty ſhillings or above, the 

4 plaintiff ſhall have n more gh” than: the debr or er, 
recovered. WT 3 -ot 5 75 

By gebn bern, the Gstute means el Actions as Conftratths.| 
debt, aſſompfit, aſſault, treſpaſs. de bonis, and all other the thereof. 
like actions, where the title or intereſt of land might not 
come in queſtion, though collaterally, or where it is not for 0 
any battery of plaintiff's perſon; for it extends to treſpaſs 5 
for beating plaintiff's dog, or the like. 3 D. & E. 37. 

But it is to be obſerved, that it is not the mere finding by Certificate te. 
the Jury of damages under 407. which deprives the plaintiff ago 
of his coſts; unleſs the judge thinks proper to certify | OM 

'The certificate may be granted after the trial. Say. 3 
Coſts, „ 7, granted. 

Formerly the judges almoſt unifornity verfifted,; in refufing E Formitly re- 

caſes; but latterly there have been ſeveral fue 
inſtances of its being done. Dand v. Sexton, 3 D. & E. 37. of late granted 

And ſuch certificate may be given notwithſtanding de. Notwithſtand- 
fendant may plead 2 neten. ho 260. eu mien 


tion. 


(B. 2) In Caſes of Slander, undder 40 1 1 1. ei 76. (B. a) 


It ſeems then by the above ſtatute of Elizabeth, that the 


judge, by his certificate, depriver plaintiff of his colts, 


The next ſtatute noe. the ſubject is the 21 Jac. 1, 0. 16. 


mere 


ve to defendamtd "The tegiflature, che How red, | 55 


TY 3 

er n telees wor 

„ Ennere hes 

e tends to both caſes) under farts Willing. plaintiff ſhall 
« have no more cg than damag 4 | 8 


gives 50 


more co 
Even if defendant Dead double, and juſtifies, nod hang bes 2 


40 back of the record, that an 3 
c ciently proved by the plaintiff 
4 that the freehold or title g 

4 declaration was chiefly in queſtion, the plaintiff 


6 co 878. 
4 RE IRE it is 3 that cc in actiong 


at trial, oh on a writ of inquiry, for it ex. 


This ſtatute means only GET in cules: aQionable 


in... without ſpecial damages, Therefore, for words not actionable 
in themſelves, but only actionable by reaſon of /pecial Fer 
.* the plaintiff, though he recovers damages under forty ſhillings, | 

_ ſhall nevertheleſs have full o 


. But for words in themſelves 
actionable, although plainti lays ſpecial damages, if the jury 
s than damages, 2 Black, 1062. 


verdict againſt him, it ſeems, if plaintiff recovers leſ 


| . dan forty ſhillings, he my have no more coſts than damagez 
Q wager this act, if ths averds in themſelves. were ente 


- Slander of title, is neither within the words 1 nor r the mean- 


F ing of this act; the ſpecial damage being i in ſuch caſe the giſt 


of the action. Cro. Car. 144. 


Action for a libel is not within it, ad plaintiff ſhall have | 


o coſts, though the damages given are under 40 


But the ſtatute of James only precludes the court from 

giv but a jury may aſſeſs what - coſts 
they * 1 they he: pieced e . "Salk, 
: 9 5 . . 


ving more damages; 


Ws 


6. 2» yo caſes of Treſpaſs, under 22 4 23 Cat, 3. 


a The next 1 on this ſubject 3 is the 22 & 23 Car: 2 2. 
of c. g.; and as by the ſtat. of 43 Eliz. LE the judge certifies 
where the damages are under 4os. plainti 


can haye no more 
coſts than damages: ſo, by the ſtatute of Charles, if the 


damages be under 405. Tinti hall have no mg coſts f 
the judge does not certify. 


For that ſtatute. enacts, that e in | all lions: of treſpaſs 


| « aſſault, and battery, and other perſonal ations, wherein the 


« judge at the trial ſhall aof certify under his hand upon the 
” Noult and battery-was ſuffi- 
againſt the defendant, or 
the land mentioned in laintiff i 

in ſuch 


4 action, if the jury find damages under fort y ſhillings, ſhall 


«© not recover more cots. than the ref ang found; and if 


« more coſts ſhall be awarded, the judgment ſhall be yoid, 


"9 and OG: acquitted from the ſame, and may have his 
2 05 | 5 „„ 


66 e 


os 


tes * 60. DE 


if damages are given (that is, either 


leſs damages than Farty ſhillings, he ſhall have nd 


1 


2 


DH 
— 


8 . 


* 
S 


— 


2 5 
* 1 
3 
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om MW © action againſt the plaintiff for ſuch vexatious ſuit, and 125 
de *.xecover big damages and cy/s of ſuch. his fuit (a),” :: 


en. This ſtatute, notwithſtanding the words . other. perſonal extends only to 
eckit, and afſawlt and battery ; becauſe the intention was not : 
ble MW to prevent a plaintiff from recovering full cofts in any action, 
ble WI except ſuch wherein it was poſſible for the judge to certify. 
age, that an fault and battery were ſufficiently proved, or that 
nor, WM the, freehold. or title of the land was chiefly in queſtion 3 _ 


* 


[5 
” 


Ives i which. certificate can be but in thoſe actions. „ 
ury On a ri of inquiry on this ſtatute, if damages under forty but not if judge: 
no fillings are given by the inqueſt, the plaintiff ſhall have full ment by default, 
— . 7,. becauſe this ſtatute is confined to the caſe. of damages 5 
dea A by the jury at the trial ; and does not, like the ftatute 
eee ehe N88 
iges ee Fuca of a cauſe from Pugh oo i by 15 nor to Er 
ble, W fendant, if damages are given under forty ſpillings, though neren 
dhe judge do not certify, plaintiff ſhall have full =" But inferior courts. 
22 not if the cauſe: be removed by the plaintiff for if ſo, it 


3.7.4 


git Wl might. mate him veto, 8 
his ſtatute wy prevents the court (without a certificate Jury may give | 
' Wl more coſts than damages, F under forty ſhillings; therefore Wy” 
rom the jury may find co/fs to more than forty ſhillings, though 


they find damages under that ſu mn. | 
alk, "The certificate, to entitle plaintiff to full coſts upon this Certificate muſi 
' Wl ſtatute, muſt be granted at the trial; and muſt be, that an de granted at 
_ WM afautt and battery was ſufficiently proved, or that the freehold, «ops 
er title of the. land mentioned, was chiefly in queſtiori, 5 
So that, where the judge cannot erte that an aſauli and In what ations 
r. 2. ¶ battery was proved, or that the freehold or title was chiefly in 3 4 
tifin I queſtion, the plaintiff ſhall recover his fil! caffe, notwith- what net. 
nore Ml ſtanding damages under forty ſbillinge, without a certificate; 
the I as in debt, aſumpſit, trover, treſpaſs for taking: his horſe, bull, or 
ts if Heep; or for cutting or breaking his net; or for taking his goods; 
De OW ant fe bling bes ge, rebels for Mal bo foes 
per quod, &c. 3 or for breaking his. cloſe, and impounding his 
the cattle (if defendant is found guilty of the impounding); or 
the er breaking his cloſe, and cutting and taking. away his corn (if 
ſuffi- WM defendant is found guilty of cutting and taking the corn (b). | 1 
t, or But in reſpaſt for breaking his cloſe, and digging therein ; or fr * © 


44 


15 


{ſuch (a) This ſtatute, and all ſtatutes preceding it, for prevention of frivolous and 
ſhall exatious ſuits in the ſuperior courts, are extended to the courts: of great 
a en in Nales, and courts of the counties ine, by 11 & 12 W. 3. C. 9. Dy 
nd if (b) But if the defendant is acquitted. of cutting and taking away the corn, or of 


yoid, mpounding the cattle, then the caſe is within the Ratute of Car. 2. and without . 
2 l a cerrificare plaintiff will not have full cat. Bo Bn be en 30 
tions Vor. II. 77;ö 


e bone 287 or for enteritig "omit by [ding a wal! on Dis loft + uv 


| or ere co 
72 7 e ; ba and b his chſe "and Ro ja 11 


. 3 viam 2 of right of way ; if damages 


In whatcaſes | 


d entitle the plaintiff to l coffe, though the damages ate 
under forty ſhillings ; becauſe the certificate could ſay no more | 


"> battery. Smith v. Ea, & D. & E. 562. So, if plaintiff de. 
dlaxes on a clagam frezit in one count, and for an injury to 
chattel, or for waking his hog, or for an aſportution in another 


; 7 power to certify. So, if rreſpaſt on land and an 


© Breaking is 7 


are given under forty Jhillings, plaintiff ſhall not have his ful M 

colts without a cer1:icate from the judge at the trial; becauſe I 

in all: ſuch” cafes, the ee or title to the land or mY | 

mentioned i in the declaration, is in queſtion. | 
In all cafes however, if it appeats upon the plendlings tha 

| the freebold or title was in queſtion, there needs no — | 


than what appears on the record. As in affault and bat 
if defendant juſtifies to the whole, Foe then he admits the 


count, and there be a general werdict, and damages wy 
forty ſhillings, he ſhall have fall cs without 2 3 
becauſe, upon the ſecond . t was not in the Judged 


3775. 8 


charged in one count, and there be a gebe dict a 
damages under e So, if a treſpaſs on land, abt 
chafing his cattle, be charged. So, if it be for breaking and | 
enterin big fee auarren, and killing and chaſing his hares, m 
conies, But in treſpaſs lp . — and entering a buſi of 
Jpoiling the bolts thereto ,- or, fir WM 6; 

 Greaking and entering a BR mating a noiſe, tontinuing ther, WM of! 
Sc.; or, for eee, Ponts, &c. at plaintiffs winttlows be. fat 
„ging 10 his dwelling- e and 1 the glaß, & c. Adlem . es 
rinaway, 6 D. & 281. or, f ar breaking choſe, cutting eve 
e lopping, and ſpoiling trees ; Or breaking cloje, treading 


2 
big 7 Ky 


drum, digging, and taking aua a earth, &c. for here what 

is called an ofportation is a m qualification of the injun but 
_ _ done tothe tid; or, for tap in elgſe with cattle, all he 
Sh | apy ar rg r there found 4 or, 3 and entering fl 7/2 

; Borte, keep pig pine n er guod ; or, ja. not 
8 kite wid locking up n houſe, r therein ; oy " - och 
only hn Sort the 3 'F por al 5 ouſt or, 5. 
and batter him and thereby ſpoiling his + elbthe D 
in all t - and 1 5 ike caſes, if a 3 verdict and t ( 4 
mages under forty Hillin are given, there ſhall be no mo T 
calls than damages, without a certificate.” See a variety ſtrue 
caſes, and the law fully diſcufled hereon, 1 in Hullock's Law fregi 
| Colts, Ch. 4: were 
\*. Soin an action for maths profits, if 3 under 4% if th 
7 and no certificate Dor v. Pike 6 D. & E. 593- com 


EY - 


8 


or oon. 5 . -,-- 4 


n 8 14 
d che Of Plas Colts in Aten 1 nero. 5 (0 10 7 
3 Tradeſmen, c. „„ „ Fa 
ll The n next e relating to plaintiff's coſts, 4 the 4 & "OD 

fe w. & M. c. 2. ſ. 10. which to a certain extent repeals the 

4 panty 24 & 23 Car. by giving plaintiff his full coſts, how- 

| ever trifling the damages, where an action is brought againſt 

nt MF any perſon of the deſcription mentioned therein for the 

ue WF offence therein deſcribed. 

are * Whereas great miſchiefs do enſue by bel tradefmet; - 4 T w. 4 

ore il 1 apprentices, and other diſſolute perſons, neglecting their ee 75 
ry, « trades and employments, who follow hunting, fiſhing, eee, 


the WM „ and other game to the ruin of themſelves and damage of 7 
de. others. It is enacted, that if any ſuch perſon ſhall pre- 5 
oa WM & ſume to hunt, hawk, fiſhy or fowl. 1 in compa 
her e with the maſter of ſuch apprentice, duly qualified by law,) 
wer * ſuch perſon ſhall be ſubje& to the penalties of this act, 
ate; i © and may be ſued and proſecuted for their wilful treſpaſs, - 
ge i in ſuch their coming on others land Ni if found guilty 
n be „ thereof, the plaintiff ſhall not only recover his damages 
and WW «© thereby faſtained, but his full rofts of ſuit + + any former law 
and 4 to the contrary notwithſtanding. 
| Who is an inferior tradeſman of not, has been dite Whoa 2 
whtter of diſpute; ſome judges holding it ts be à mere point der *radeſmen 
of law, 4 0 all Waden not 7 to hunt, &c. eee 
Gould be deemed inferior tradeſmen and wice ver/# ; whilſt 
other judges have held it to be a mixed queſtion of law atid 
fact, to be obſerved upon by the judge in ſumming up, and 
e to the jury to determine; and by no means to include 
tradeſman not qualified. 2 Will. 70. 
in an action 1 oo ſtatute, againſt defendant as 6 Hom 7 rn 1 
difolute perſon, &c. if t intiff proves only the zre Pe 
F: not 3 = the ſtatute, ends 16 , be 1 
he ſhall recover as in common actions of treſpaſs, viz. no more 5 
rafts than damages, if the damages are under 40 ſhillings for 
not proving the ſpecial circumſtances, the action is chen no 
other than I 1 of treſpaſs. 5 


(D) Of Plainiff's Cofts in Caſes of ailful Treſpats 0 


The ſtatute 22 & 23 Car. 2. above mentioned, bein 
| ftrued fo ſtrictly by the courts, that in tr 0 3 quare c — 6 
Law Fit the judges could not certify, unleſs the freehold or fitle 
5 were in queſtion ; plaintiffs were frequently deprived of coſts 
er 400 if they recovered but ſmall damages, when the treſpaſs = 
| * of was witfully and EI committed. 

Ff 2 | i | 


| 436 


fs a . SY remedy this, it was 5 sc ” 8& SW. . 11. "WY 4. 

as to wilful tre 

„% oC eftminſter, wherein, at the trial of the cauſe, 

SE it ſhall appear and be certified by the judge, under his 
e hand; upon the back of the record; that the treſpaſs upon 
46 Which any « defendant ſhall be found guilty: was. w1/ful and 


| « malicious; the plaintiff ſhall recover, not only his damages, 


= 5 . but hit full coſts. at; any: e ee apr, 
. 00 _ notwithitanding.” | 5 


tr . a warned, not to come on the land; ag every arg afs is mali- 
ie,, though the damages may not amount to „rt ſhillings, 

1 5 =— where the intent of the defendant plainly appears to have 
„„ 2 beets haraſs,. vex, and diſtreſs the plaintiff : ſo that every 
5 treſpaſs, that is ill- naturedly com 
: is a malicious treſpaſs. 1 D. 8 


4 636. 


75 Wnen 1 he cert ificate on this ſtatute mut be ad hr the Judge 


cate muit be bn court at the trial, otherwiſe it is void. 2 Will. 21. 
made. Andi if. it appear on the trial that the treſpaſs, however 
| mall, was committed after notice, and the jury give lefs 
damages chan 40s. 
8 9 W. 3. to certify, in order to entitle. Plaintiff ito his 
+... colts, that treſpaſs. was wilful „n enen W r v. 
Gir 1 VL, e e, 6 P. * ni 3 PUT en $97 N | 


— 


J have been in a Court of Conſcience. © 
; ; oo 


0 diſcourage plaintiffs from ſuing i in the ſuperior Gr 


|. 5 Tor trifling matters, after reciting an act for the eſtabliſh- 
ee e e ment of the court of requeſts in the city of London, for the 
| recovery of- ſmall debts, it was enacted, by 3 Jac. 1. c. 15. 


i" . ; Jie . fec. 4. © That if any action of debt, or upon the caſe upon 
25. court of « an afſumpſit, for the recovery of any debt, proſecuted 


1 e e againſt any of the perſons aforeſaid, in any of the king's 

Pt | 80 courts at Weſtminſter, or elſewhere, out of the ſaid court 

= &« of requeſts, it ſhall appear to the judge or judges that the 
—_ debt to be.xecovered doth not amount to the ſum of forty 
EZB "billings, andthe defendant in ſuch action ſhall duly prove, 
"if „ either h hcient teſtimony, or by his own oath, to be 
4 allowed b any the judge or judges of the ſaid court where 

te the atten tal depend, that at the time of commencing 

„ ſueh action, defendant;was inhabiting and reſiant in the 

=P city of London, or liberties thereof; the ſaid judge or 

«. judges ſhall n 
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e in 20 actions of. trefpaſs in any of his ae s-courts of 


7 | What NS Nr Every treſpaſs is avilful, within the* 'meaning of: this act, | 
ed a wilful where the, dcfendaht has notice, and is eſpecially fore- | 


utted or done, after notice, | 


the judge is bound under the ſtatute of 
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allow to the ſaid plaintiff any cefts of ſuit, 
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44 2 the deſendant as be fall prove, before the nid judge or 
adges, it hath truly coſt him i in defence of the ſaid ſuit.” 
v8 7 the perſons 'al oreſaid; is meant perſons inhabiting 
45 the faid city, being tradeſmen, victuallert, or labeuring 
men; but the ſtatüte 14 Geo. 2. C. 10. extends this act to 
all perſons renting: or keeping ſhop, "ſhed, Mall, "ſtand, or 
ſeeking a livelihood in the city or liberties z which! vide; (ab . 
meins ſtatute of James, and the exceptions in that act. aq ay 
No cauſe of action can be brought in the county court 
er the cauſe of action ariſe and the defendant reſide 
within the county; if that be not the caſe, the action may | 
be brought in the ſuperior court, though for leſs than HS, 
Tubb v. Woodward," 6 D. & E. 175. 5 10 | | 
If tlie defendant does not plead the ſtatiite's in ber of the Detendant may 
action in the ſuperior court, but ſuffers a verdi toi go againſt 8 
him, he may take adyanta r 


of ſuch ſtatute by entering a vy ſuggeſtion; 
ſuggeſtion' on ihe roll. — But if he lets judgment go by default, but no ſuggeſ- 
he precludes himſelf from taking any advantage of the — N 
ſtatute, and cannot make a ſuggeſtion on the roll to have his 

coſts; for when an inqueſt is taken by default, the defendant 

: out of court to all PR but having Wee 1 

. 1 

Notwithſtanding plaintif Seelig for more than forty To what caſes 
Bilge, yet if the jury give a verdict for leſs than forty ſhil-- en a 9555 
lings, being the real debt or demand at the commen cement 
of the action, the defendant (if a perſon within the e e 4. 
make his /ugge/tion on the roll to have his coſts, and the coſts 
of the ſuggeſtion ſhall alſo be included. But if the original 
debt was above forty /billings at the commencement of the _- - ..//\_ 
ſuit, and defendant pleads, or gives in eyidence a ſet-off, and ſet off; 
plaintiff has a verdiét for the balance under. forty billings, _ 
the defendant can make no /ugge//ion.—Otherwiſe, .if de- . 
fendant gives in evidence, 3 before action commenced, 
which reduced the debt under forty ſhillings, at the time it 
was commenced ; ſo na ſuggeſtion if tender pleaded. tender. 

If defendant would take advantage of ſuch ſtatute, i it muſt HowTo move 
be by. motion for leave to enter a /ugge/tion on 5 roll, which t e 
motion muſt be made on an Nuß of the fa on the Part „ 
of the defendant. won N 5 

When the ſuggeſtion is entered wh 1550 * e 6. 7. Es 
to grant a rule; and unleſs plaintiff pleads thereto within 1 
the time limited, or demurs, the allegation of deſendant in 
his ſuggeſtion is taken pro confeſſo, and the oſſicer will allow cc © 
hive coſts, whether i ate double, or treble, as che ſtatute "it x84 Yu 

irects?: { 3 

If the plaintiſr an attorney by e wh ene ſor 
a e neon 8 words ſpoken there, 1 | 3 
bh e 3 ä we | — 


; 95 : 
. 7 E 7 


5 ot 84 Geo. 2. 


of re- 
2 in West- 
minſter; 


da defendant muſt 


plead the fact ; 


5 * 4 * 
; 4 P. & B. 11. „ 


TY 
Of the ſtatute 


2 Df the _ Hen. 


| "Of the 4 lac. 


ne 


* 


'minſter, Southwark, Briſtol, Glouceſter, & c. 3nd ſome 
| f ſyed in a ſyperior 


requeſts is eſtabliſhed for the eity and liberty of. Weſtminſter, | 


and that part of the duchy of Lancaſter adjoining thereto, 
the defendant if not liable to be ſued in the court above, 
ought either to plead the ſtatute, as therein directed, or at 
leaſt to make the objeQion at the tria/ to nonſuit plaintiff; 
for after verdict he cannot take advantage of it by ſuggeſtion 


, 


| as in other caſes. 3 D. & E. 452. See alſo Keay v. Rigge, 


Bs 


%% r 
- In what Caſes Defendant may have Coſts, 

(.) After Notfuit or Verdi, 
Until the 23d year of the reign of Hen. 8. a defendant 


Was not entitled to coſts in any caſe, except in a writ of 


right of ward maliciouſſy brought, which coſts were given 
by the ſtatute of Marlbridge ; and even from the time of 
Hen: 8. to the reign of James 1. a defendant was only en- 
titled to. coſts in certain actions; but by the 4 Jac. 1. c. 3. 
«coſts are allowed to defendants in all actions whatever in 


„ which the plaintiff if he recovered would be entitled to 


* coſts, and this either after nonſuit or verdict. - 


Io 
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' was enacted by 8 Eliz. c. 2. ſec. 2. 


„ put into t 


# 


OF COSTS. 5 1 


In all caſes, — the only queſtian is, whether the. 
Had, if he had had judgment would have been entitled 


mri were 6 — 2 

liz. 4 | 

On: wit erage Heng the Soares won | 
z good cauſe of action or not, which. uſed formerly 10 wm : 

doubted. 

ror VOL nonſuit upon a ſecond trial after a ſpecial extends 1 


60 8 11 


caſe reſerved on the firſt; but upon coming on for argits dd. 
ment, the * not appearing properly ſtated, it was ecom- 
mended and agreed to go to trial 2 wn, 7 was 
ganſuited, 2: ee 10 all his . . | 


00 Aster Diſcontinuace, Nonpreh, MN a 


The foregoing ſtatutes extend only to the caſes af nonſuit. 
or werdit; but to prevent malicious attachments and arreſts 
by Jatitat, elegit, and pluries capias in the King's Bench, and 
by proceſs in the Marſhalſea court, and other inferior courts, it 
That as often as any per- 8 Els. e. 4. 
« {on ſhall ſue, or cauſe or procure to be ſued forth, an ku 2 
« the writs or proceſs before mentioned, againſt any eee bee wh, 
by which ſuch perſon is arreſted, or to which he ſhall a 
« pear upon the return, and put in bail, that then, if IL 
« party ſuing do not within three days after ſuch bail taken, 
bo ſame court his declaration, or if after decla- 
« ration had and put in, the plaintiff ſhall not proſecute the 
1 ſame with effect, but ſhall willingly delay or diſcontinue 
« his ſuit, or become nonſuit thereon, the ju-ges ſhall award 
defendant his c, & | 

1 the plaintiff enter a u0l. prof. defendant has coſts on this 
ſtatute. 3 D. & E. 511. | - 

Executors and adminiſtrators are liable to pay the coſts __— 
a non prot. Higgs v. Marry, 6 D. & E. 654. — 

There are like clauſes for the in/zrior courts therein men- 
tioned, but the court of Common Pleas is not within it, | 

But by 13 Car. 2. ſtat. 2. c. 2. it is enacted, that, * unleſs 13 Car. a. ft. 2. 


0 plaindf, who has ſued procefs out of the King's Bench N 


and Common Pleas, ſhall put in his declaration againſt c, 

« defendant in perſonal action and gjefiment, before the end _ 

« of the term next after appearance, a nonſuit may be on- 

« tered, and defendant ſhall have 6, to be levied as pro» - 

« vided by the ſtat, 23 Hen. 8.” F 
This ſtatute, however, docs not extend the proviſion in the 

8 of Elis. above mentioned, in caſe of a nen, in the 


„ Kings 


nonſuit or ver- | 


or 6687s; C0 [ 


5 King '; Bench, to t ie court of 8 Pleas; and che rea. 1 

ſon 707 che dmifidn ſeems to be, that in the Common Pleas ( 

| 1 a plaintiff could not 4% diſcontinue "without leave; in granting . 
e het 895 the court . annexed the ee of. - Paying =: 
n 5 
5 The ſtatutes before cee only eite a enden his Mt 
ene upon plaintiff's diſcontinuance; not declaring in time, upon d 
7 | being enk, and upon a verdict againſt him. v 
Neg It was afterwards' extended to judgments on demurrer; e 
e br by 8 & 9 W. 4 "LIK; it was enacted, “ if any one ſhall { 
1 . t commence or proſecute an action in 5 court of record, 5 
| 23 t rein upon any demurrer, either by plaintiff or defend: o 

L ' 6 

60 

6. 

cc 

« 


„e ant, demandant or tenant, judgment ſhall be given againſt 
„ ce ſuch plaintiff or demanchznt, the defendant or tenant ſhall 
„55 have ju judgment to recover his c, and hare execution for 
4 the e by ca. ſa, #. fa., or elegit.” A 
Tuo bat case: This x fad only gives coſts to. ae if judgment = 
tit extends. upon demutrer i is given for him when the demurrer is to 
5 7, x: BG merits, and not when the demurrer is to a plea in v1 
5 abatement ; "For if offs a demurrer to a plea in abatement the fo 
WU 3 plaintiff has judgment quod” reſpondeat oufter, © the plaintiff W be 
| is not entitled to coſts; and if on ſuch demurrer the defend. 1 
„ n judgment, either quod breve or billa Maler, or quod = 
LE querens ml capiat, he i is not entitled to coſts. We 
IRE And it only gives coſts on demurrer in wach ends 5 
. herein the plaintiff would have had coſts if he had ob- 0 
e tained a verdict therein. Therefore no coſts are recover- 
able within this aft in e or in ene 3 8 
333 1 H. Blac, e 5 


srenen Ut. 8 


- IF - 
Pro's „ 


. wo of b Coſts where there are erer Defendants all 
*, and Verdict againſt ſome only. ver 
Rn 25 Coſts of double pleading and infulficien ap 
| Pleas, - | 
5 555 5 of Cots where Verdict on fome of the Counts 
3 


(D) of Colts where WR Defendants ler tJ udg- 
| ment 8⁰ oy Default; and others 0.60 Trl. 


» of ; 


Of 


high 0 Head 1 | Vo 85 | = ED 
(A) of oft where feveral 1 Deſendans and Verdi a | 


8 The thts e 3 ee geſenurste e alt ak 


'£ e to an aden of trover. ; 3 Burr. 1285s. 


* 


tained the verdict; and did not provide for the caſe of fome _ 

defendants being acquitted, and others found guilty; in 

which caſe, at common law, the acquitted defendant was not | 

entitled to coſts. Therefore, by the 8 & 9 W. 3. c. 11. 8 * ꝙ W. 3. | 

ſec. 1. it is enacted, that, „ where ſeveral perſons ſhall c. 11. f. .... 

1 be made de efendants f in treſpaſs, aſſault, falſe impriſomment, or | . 

e gfectment, and any one or more ſhall, upon trial thereof, be 

& acquitted by verdict, he or they mall recover his rofl . 

« ſuit, unleſs the judge before whom the cauſe ſhall be tried, 

4c ſhall immediately after the trial, in open court, certi 9 1 

upon the record, that there was a reaſonable cauſe for Cue 

making him or chem defendant or defendants,” mi HP 
From the words of this ſtatute, it extends only to a To what cafes. 

vi et armis and ejefment, not to treſpaſs on the caſe, or replevin; it extend. 

for every ſtatute. giving 6% is to be conſtrued ſtrictly, coſts 

being in nature of a e Str. 12 88 de Fu de 


1 Blac. 355. e , 


> 


' 


(8) of Colts 1 es pleading and. inſufficient | 5 (B) 


48. 8 


* 


ki the” time "the E Wage above 3 were — || 

paſſed, a defendant could only plead one plea or juſtification, no double 

and was obliged io rely upon that for his defence, L 1a an! 

he might have had other matters to allege in bar of plaintiff's | 

action; the legiſlature therefore remedied this evil by an act 

of parliament of the 4 & 5 Anne, whereby a defendant is 

allowed to plead double; at the ſame time, by way of pre- 

venting unneceſſary expence by uſeleſs pleas, they alſo made 

a proviſion reſpecting the coſts. - By the 4 & 5. Anne, c. 16. introduced by : 

ſee. 4. it is enacted, that . a defendant or tenant in any action,, 5 _—_ 

te or any plaintiff f in replevin, may, with leave of the court, 

„ plead as many ſeveral matters as he ſhall think neceſſary 

ce for his defence; provided, that, if any ſuch matter ſhall, 

% upon demurrer joined, be adjudged. inſufficient, cot. ſhall 

ee be given at the diſcretion of the court; or if a verdi 

i ſhall be found upon any iſſue for plaintiff or demandant, 

te coſts ſhall alſo be given in like manner; unleſs the judge 

« who tried the iſſue ſhall certify that the defendant or 

« its or nora in e had e cauſe to plead 
Es» | 98 duch 


- 
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„„ or cr te | 
A duch matter upon which the ſaid iſſue ſhall be found , 


Conſtrucion This ſtatute does not extend to gui tam actions, ſo as to 
cen. give defendant liberty to plead double in them; nor to plead 
Eb. double in any caſe againſt the crown: nor does it extend to 

; plead double matters which ſhall have different trials. 
If the iſſue is found for plaintiff on a ſpecial plea, or there - 
is judgment for him on a demurrer to ſuch plea, he is to have 


*. ._ coſts by the expreſs proviſion of this act, 4 & 5 Anne. But if 
on a demurrer to a ſpecial plea there is judgment for plain. 
tiff, before trial on the general iſſue, and afterwards defend. 
„ ant has a verdict on the general iſſue, it ſeems the plaintiff 
\ _ _ ſhall not have thoſe coſts, becauſe it appears ultimately that 


- * he bade an af is ont, 
An avozoant, though not named in the act, is within the 
| meaning of it; if, therefore, one or more iſſues be found for 
dim, and there is no certificate that plaintiff in replenin had 
W — cauſe to plead ſuch dauble plea, the avowant ſhall 
E ave coſts of that iſſue which is found for him. So, avow- 
ant ſhall pay coſts on the ſpecial avowries found againſt him, 
. What coſts in- The coſts intended by this ſtatute are nothing more than 

".  nended thereby. the coſts of thoſe pleadings which have either been adj 

| inſufficient upon demurrer, or found by the verdict for the 
= plaintiff; conſequently the right to the general coſts of the 
__— cauſe remains unaffected by this ſtatute, Hullock, 106. 


AB aFPRe T2 eo . Ogg r=jESm2 7. + 


Ll 5 ; 3 D. & E. 391. | 5 | 15 | 
| How taxedard And whatever theſe coſts are when taxed, they are deduct- 
| . EY ed out of the greater coſts. ' e a TEE 


The 1 his ſtatute is not required to be made 


> OD =w 


= in court at the trial of the cauſe; and where the judge re. 
== ſuſes to grant it, the court have not a diſcretionary 3 
Wl CEE whether they will allow the defendant any cofts at all, but 


re bound by the ſtatute to allow him ſome coſts, though 
_ the guantum is left to their diſcretion, Bar, 140. 2 D. & 


The intention of the legiſlature was, that if there be feveral 

matters pleaded, ſome of which are found for the plaintiff, 

he ſhall be entitled to the coſts of thoſe, notwithſtanding 

other matters are found for the defendant, which entitle him 

do judgment upon the whole record, unleſs the judge before 
whom the caufe was tried, ſhall certify, that the defendant 
. had i probable cauſe to plead the matters which are found 
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c) Of Cofts where Verdict on ſome of the Counts (c) 


— 


rerdict upon one only, the courts differ in their practice as Practise in ns? 
to coſts, the OT Pleas allowing plaintif his coſts on aſa | 
the whole declaration; whereas in the King's Bench, neither 
patty are allowed the coſts of thoſe counts, the iſſues upon 
which are found for the defendant. 2 Blac. 800. Say on 
Colts, 212. | e n . 
And in C. B. this rule holds not only where the cauſe of 
action is ſubſtantially the ſame in all the counts, and only _ 
yaried in the mode of ſtating it; but even where the counts _ 
are for different and diſtinct cauſes of action. 2 Blac. 1199. 
But in K. B. if there are two counts on diſſinct cauſes of 
action, and defendant ſuffers judgment by default on one, but 
leads to the other, and on trial obtain a verdict, plaintiff 
ſhall be entitled to his coſts on the firſt, and defendant ſhall 
have his coſts taxed on the laſt ; Day v.\Hanks, 3 D. & E. 
654-3 and there muſt be two diſtin& judgments on the re- 
cord. bid. ne s : 5 
But if there are two counts, and defendant pleads not 
guilty to one, and a juſtification to the other, and on demur- 
ter to juſtification, 1 is for defendant; but on triall 
of the iſſue, verdict for plaintiff, defendant. ſhall have no 
colts, 2 Burr. 1432. . | „ 
But where different . iſſues are joined on different pleas, ; | 
the defendant is allowed in the King's Bench his coſts on the 75 
iſſues found for him. Doug 677. Butcher v. Green. | 
An encloſure act directed, that the parties, who were diſ- 
ſatisfied with the determination of the commiſſioners, might 
bring actions to try their right; adding, „ that if the ver- 
te dict ſhould be in favour of the commiſſioners” determina- 
tion, the coſts ſhould be borne by the plaintiff; and if 
i againſt ſuch proprietors, then by the proprietors at large. 
A proprietor brought an action claiming nine diſtin rights, _ 
wo recovered for three only: it was held, that he ſhould 
only have his coſts on thoſe iſſues found for him, and that 
the defendant ſhould have the coſts of the other iſſues. 


- 


Braithwaite v. Bradford, 6 D. & E. 99. 5 


\ 


(D) Of Colts where ſome Defendants let Judgment 95 
2oõ by Default, and others go to Trial. 


. If one defendant let judgment go by default, and the other Cots depend on 7 
juſtifies and obtains a verdiQ, the queſtion of coſts de- dent of an ere 
A, 1 „„ pends this cafe. 
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1 upon the nature and extent of the plea and cquſe of I 
Pa dhe Fot, if the plea goes to the whole cauſe of action, and gi 
SEE _ therefore ſhews that plaintiff had no juſt ground to proſecute, MW 'a 


* 


= 


g \ * 
1 13 | 
{ef 4 


| af 

> both defendants ſhall have'cofts. 1 Sid. 76. 1 Wilf. 89. en 
„But if the plea only goes perſonally to diſcharge the de. “ 
fendant who pleads it, he only ſhall reap the benefit of it; “ 
Aud the qefendant who ſuffered judgment by default ſhal MW *© 
. pay coſts. Bid. 3 D. & E. 656. See allo Chap. xiv. MW © 
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e Oofts in Error, and of allowing Intereſt on the © | 
J%%%%%%0ohIw ß 


— 
Bare, 
o * 
In og, 
« 2 


warnt At common law there were no coſts allowed on a writ of 
MT my ß Td a 

Yr given ty The firſt mention of 9% in error is in the 3d of Henry 1, © 
= —- ies AB / & To, when it was enacted, that © if any defendant or MW 
WH. error, who were 4, tenant, or any other bound by any judgment, before exe. © 
'* phantiffibclow; © cution, ſue any writ, of error to reverſe ſuch judgment, in 


in what caſes; _ delay of execution; that then, if the ſame judgment be af 
= * firmed, or the writ, of error diſcontinued, or party ſuing 
error be nou, the perſon againſt whom it is ſued ſhall ; 
J | _ recover his ct and damages, for his delay and . wrongful to 
- «© vexation, by diſcretion of the juſtices before whom the 
OI wor avs feds... ES 8 
VA As there are no damages in a writ of error, but only a ; 
=, reverſal or affirmanceof the judgment, this ſtatute was made afl 
1 to redreſs the miſchief that "aroſe from, writs, of error to. Ml 2 
Sets Ot, 
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WO extends toſub- This ſtatute extends to writs of error given by ſubſequent 
ee of eo in Exchequer Chamber given by M 
doe c Ass a further diſcouragement to writs of error for the de. © 
dier veriet; laying of execution, eſpecially after a, verdi#, double coſts I 
"a pere given on ſuch writs of error, provided the judgment 
by 13 Car. 2. Was affirmed by 13 Car. 2. ſtat. 2. c, 2. whereby it was enact- Pe 
a. ee, that “ if any.perfon proſecute error for reverſal of judg- 5 
. e ment after a verdict in any court of record at Weſtmin- W-*S 
< ſter, counties palatine, or great ſeſſions in Wales, and the 
; | « ſaid judgment be affirmed, ſuch perſon ſhall pay to defend- bu 
TT ant in error double cſte, to be aſſeſſed by the court where 
tuch writ of error ſhall. be depending, for ibe delay f exe. 
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| coſts when the judgment againſt t 


| The above Hates give: 1 to 3 error 
original action); but no * are thereby 


plaintiffs in the SD in ED 
giren to defendants below, if the plaintiffs in the original — „ 


action bring error. But to give ſuch defendants relief it was low; 
enacted, by the 8-8. 9 W. 3. Cc. 11. 6 That if, after judg⸗ N . 
i ment given for the dgfendant in any action, the plaintiff . 


« « judgment ſhall be. afterwards affirmed, or the writ of | 
ti error be diſcontinued, or plaintiff ſhall be nonſuit therein, 12 80 Fo 
«the; defendant or tenant in every ſuch writ ſhall have judg- 
« ment to recover his coſts againſt ſuch plaintiff or demand- ip 
« ant, and have execution for the ſame by ca. ſas, fe n 5 
4 elagiti. . N near 

It is obſervable; has by: =s W 3 colls. are wy 
given in caſe the judgment is affirmed; but. if the court of 
error reverſe the judgment of the court below, then there are judgment, 


«3: 6. 1% 


or demandant ſhall ſue any writ of error, and the faid NN. 


Sean ate? 
extend to at», 
firmance of | 
<4 XZ 


no coſts on the writ of error, but only the coſts of the ori- net reverſal; ; 


ginal action, the court above on ſuch reverſal, only giving 
ſuch judgment as the court below in 1 inſtance ng: 
to have done. 1 Str. 617. 


But if judgment be affirmed, colts are ks on error, BE W 5 
though none Ig.  _ * 


Gt, action. 


notwithſtanding coſts were not rocorerablle4 in the original 
action. 3 Burr. 1511. Str. 1084. 


*Executors or adminiſtrators bringi i error. are liable to How 5 to ene 
m in the court below cutors or ada, ©, 24 


iſtia:o.s. 


was as to the debt de banis tęſtatoris, and as to coſts de bonis 
teftatoris. / nan ile bonis propriit. 1 H. Blac. 566. 
5 So, if it were an Kaen Garging them with a denataric 

W407 7/1 5 

The ——. of error is al tO give double colts. on the 

affirmance of a judgment on writ of error after verdict; 
and it is in their diſeretion to give damages alſo, which the 
ſometimes do in the ſhape: of intereſt; for which lee ba. 
Shepherd v. Macreth, 2 H. Blac. 2824. 

The above ſtatutes of Hen. J. and 13 7 — only give = 
where the writ of error is before. execution, or brought far 
delay. Whenever, therefore, error is brought after execution, tion. 


ble coſts. 


5 


and judgment is affirmed, no coſts are allowed. Str. 1199. 


And if execution be executed in Parts. . ſhall be pro- 
portionably diminiſhed, Cro. Car. 173. 


In order to protect the defendant in error Rin further Defendant fur- 
ther protected 
by bail in error; 


againit any delay of execution, it was thought expedient not 
ouly that ba ſhould have his coſts of the proceedings in error, 
but alſo ſhould be ſecure in the recovery of oe, former judg- 
ment. It was therefore enacted by 3 Jac. 1. c. 8.“ That no required by 
« execution ſhall be ſtayed upon error brought in certain 
bs 7 uy ae) which ſee Chap. xx. tit. e ng e 
ä «c in 


/ 


Court of. ew 
muſt giye den- 


7 | 


4 


Seht only 


extend to error 
before ext cu - 


7 Py I. c. be 


| . Colts given to 


%. 4 
4:74 
1 


„ . den 


. >" in bail for double the ſum recovered to pre 
X ſebute the writ of error with effect; and alſo to fatisfy 
„ and pay, if judgment be affirmed, the debt, damages, any 
«- coſts adjudged: upon the former judgment, and alſo a 
„ < coſts — damages to be awarded ſor delaying execution” 
This ſtatute therefore preſcribes the terms on which a de. 
N * of execution may take place; and of the latter wordt, 
„„ evidently refers tothe 3 Hen. 9. . 100. 
Bail in original - As new bail upon a different kind of. recognizance mul 
= RK 8 in ſuch caſes be given, the bail to the original action are not 
=.” 1 to pay the coſts of error. Yates v. Dim, 6D. & 
= 288. 
1 | As the tows ſtatutes only extended to the caſes of * 
1 writs — the judgment, nonſuit, or di iſcontinuance it was enaQ. 
e eee or preventing vexation by defective writs of error, 
: ma 7 "i hat upon quaſhing of any writ- of error for variance 
7 from the record, or other defect; the defendant ſhall re. 
. cover againſt the phintiff iffuing ſuch writ, his 9% as he 
- 6. 2 have had if judgment be affirmed.” 4 5 Ann, 
c. 16. EC, 2 OT DIRE 
jon of "Defendant's in error ſhall be allowed the bots of his mo 
tion, as well as the other coſts under the above ſtatute, upon 
quaſhing a defective writ of exror; Ld: Raym. 1403; though 
no coſts might be recoverable in the original action; Str. 262; 
 _- but not fo if the defect of the writ was occaſioned by hi 
=. -' own acts, as by entering continuances on the Judgment, or 
| 4 delaying the ſigning of the Jener till the = of error i 
f > ene. r= | 9. 834. 7 od 

Ot intereſt on We have hitherto conſidered the Katutes e on ; is ſubjea 
_ Judgment when ſo. far as they relate to r: but it may be proper to ſhew 

— alowedinendT. Hat further recompence they afford the pany erm. Ia 

© © their execution by way of damage. 
"How warranted It is obſervable, that the ſtat. of Hen. 7. particulariy met» 
by the ſtatutes. tions'cofts and damages, clearly ſhewing that the legiſfature 
: Mee thereof, intended ſomething more than the mere coſts. And indeed 
8 were it otherwiſe, it might often. be advantageous to the 
party againſt whom judgment is obtained to delay execution 
dy writ of error, even upon payment of the coſts, inafmuch 
as if the amount of ſuch judgment were conſiderable, the 
2 very intereſt of the money, by delay of payinent, might ex- 
. 25 ceed the coſts on the writ of error; for this reaſon, there- 
fore, intereſt from the time of ſigning the judgment until 
the affirmance thereof, is now generally We and added 
| to the coſts by way of damages. 

Courts formerly Formerly, indeed, the courts were very cautious in grant- 
wy ferupulou jng intereft. It uſed therefore to be done very rarely, and 
_ that not 25 all the courts of errors but 11 5 by the court of 
= e 
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error brought, was made abſolute. 
Dougl. 752. 


” 
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or cos „ 


1 eſtabliſhed by 2-2 1 Bäder Before By what ce 
the lord chancellar, treaſurer, and judges for Ct — | 
neous judgments in the Exchequer, and by the King's Bench; mY 
but neither by the Houſe of Lords, any by the Exchequer | 
Chamber eſtabliſhed by 27 Eliz. e. 3. Bodily. v. "Bollathy, - VC 
Burt. 109 ; | e N 5 8 
And wb in the King's Dong ir win: whe! allowed MT 
courſe, oo only by ſpecial order of the court in particular 8 | 5 
caſes. 


. But by degrees the ſernples of ia Judges with reſpect to A 5 
ting intereſt vaniſhed, and the court of King's Bench became more of 
— Fey that the word damage i in the ſtatute, o . „„ 
muſt mean ſomething more than the mere coſtsz and that 
the intereſt ought bo th the meafure of ſuch damage. Ac- 
e 2 rule for the maſter to compute intereſt on the. 
by the jury on the writ of inquiry, from the day 
judgment below, down to the time of the 
taxation of coſts. on the affirmance of ſuch judgment after 
We v. | 


And now the den Se ee mikdey' r27 This, Granted by | 
allow intereſt by way of damage ; which damage is in the —— | 
diſcretion of the court, either to grant or refuſe, and aſs to nn 
fix the quantity of the recompence; Shepherd v. Macreth, "i 
2 H. Blac. 287; in which the EL 22s of parliumenc | 8 | 
dre enumerated and explained, 4 

The intereſt ſeems to be computed from the bening Gnal — - 
judgment, t, if after verdict; but if judgment by default, in TD Dn 
the cafe of 'Zinch v. Langton, inteeſt was given! from he 
time of figning RISE judgment to e time of the | | 
alfirmance. | 

All the courts of error, therefore, except the Houſe of Now allowed | 


Lords, now give intereſt at their diſcretion upon application _ courts. of 


by motion for that , purpoſe, if not allowed, on taxation. of yur. of Lords. | : 


coſts. . 
But the ſtat. of Hen. 7. Save « not extend to the Houſe of 


Lords, only to courts of law; and whether the court in which 


error is rac ere can allow Intereſt or not, muſt depend on 

chat ſtatute. 5 
e the Houſe at Lords give . at their direction, ſome- Of the cots al- 
— large, and ſometimes very ſmall, according to the — * 

natu the caſe, and the reaſonableneſs or unxeaſon able. 

neſs of litigating the judgment in the court below; ſo that 

in their allowance of coſts, they may: if they think fir, make | 


the party ſome compenſation. 


Beſides, if an action is brought upon a judgment affirmed Cots of erer in 


i error in the Houſe of Lords, the} Jury, by way! of damages, parliament al- 


lowed by a jury _ 
252 in an action. 
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85 ance in error, 
dall liable to 


= intereſt; 
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8 Fes 
5 nonproſing 

wWrit. 
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in B. R. againſt the bail in error, who, by ſham pleas and the 
like, delayed payment until the intereſt exceeded the coſts 


80 motion. ordered the maſter to allow intereſt from 


4 5 of affirming the judgment by the Exchequer (hare Mel. 
2 v. Davidfn, Burr. 2127. 


8 if an action was brought on that, judgment, on might 


jb 5 twiftle —— others v. Ar. and e 2 D. & E. 2 5 3 


„where after an affirmance'in the Exchequer, Reed 4 
of a judgment obtained in B. R. a ſcire fatias Was- brought 33 


that by the ordinary taxation they were to pay; the court on 
the time 


* 
= 


£2 15 


The bail, therefore, are EG to the ſhane due ſabſe- 
quent to the affirmance, becauſe. hen the judg 
- firmed, it becomes from that time the debt 0 


P tr = amt 


ive damages for the detention of the debt, ſo as to include 
8 ap: to the time of Son! Fe went., Fru v. Leraun, 
2 D. & 7. | 

But in * 1 upon recognizance; bail i in error in "the Exche- 
quer Chamber are not liable to pay intereſt on the judgment 
between the ſigning of the judgment i in B. R. and the af- 
firmance of it in Cam. Scacc. denn it is beyond their en- 
*_ Higolnant, as by their recognizance they undertake-only to 
pay what was due upon the original ju gmeut, podthe col | 
given in the Exchequer Chamber. bid.” : | 
No intereſt allowed on nonprofſing a writ of error returns. 
able in parliament for want of tranſcribing Cumming v. 
HFanfertb, 14 Geo. 3. cited 2 D. & E. 258; py when final 
Judgment i is given, the Gorman is . and no intereſt | 
eee, 5 05 1 
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a of ſtaying Proceedings all Security fr Coſts 
is given. bet £9 3 Ws, . | 

(B) of ſtaying Proceedings in a ſecond Acton till 
Colts of former one pad. 
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mts in hai, that one may require the 
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terfexe on behalf of a defendant to oblige lainti W W Foy oti, 

give ſecurity for coſts, . a 


The firſt i is when an "Infant | ſues, the coilit 05 oblige the igt, of an infant _ : 
prochein ami, or guardian, or attorney to 2 2 ſecurity for the bei 3 
colts, leſt upon a nonfuit or "verdit for ndant he 
not have a reſponſible perſon to reſort to for his . 1 B 
8 130. "Str 932. Doe on dem. 5 v. Alo, i 5. 

. is, when the plaintif reſides abroad (a)z * 14,60 

caſe the court will Saas nar proceedings till — 
en for the coſts, beca is beyond the 

4 ed might the court — ae . 2 
ſucceeded, might not againſt him. 
athers- v. EA 1D . 269, 25 oh 

It 1 — fy Las xefident in Ireland. a 
fan . more, 1). | 

« n fuck: Wetten, def 


But before the count wi f 
„ De revs v. A ds A, 48K 5 


ee | 
wiper, and do not order ſuch — to be given, mn 

upan the ground ' of, plaintiff's being | Felident abrogd, | 
require an affidavit of 8 ab ons 33 We ; I 
ment of his ee eie gute: 2 

or che like. Parguor v. Bling, 1 H. Blac, 166 „ 
Ando gain ſuch xule, i it is not phones 7 clästir is. Pina man ; 


ri he muſt be reſident abroad; for it as xefuſed on 


foreign 
| 5 that he was a foreiguet, had left . eg to avoid not S en- 


teing — debt, and was is England in dent. Por- 


ner. v. Cartar, rl. Viac. 100. But e py ring v. 4. 


2 H. Blac. 118. 25 
Nor will che court grant bn; merely, Knete x 


GE 2.6 even ben er 


foreigner, or becauſe plaintiff is inſolvent, thoug the action 


be a gui iam action. :Galding qui, tam v. Bun, Con 8 5 
Raul and ethers v. Mackay, Str. 126. N — 

If a foreigner ſue two deſendants, and only. one of them 2 
plaintiff to give decus 


( But there has been an exception to this, the court of K. B. a re- 
quired ai uncertificated bankrupt bringing an action of trover for goods to give 
rake - laws the coſts, in cafe he ſhould fail in his ſuit. yak v. Ward, 7 D. 


Ver. u. of ii 


„ OF oats euata f 


rity for coſts without putting in bail for the other defendant, SY 
Carr v. Shaw, 6 D. & E. 496. 0 ( 
This rule will be granted even after iſſue joined, plaintiff 
being bankrupt, and having left the kingdom. Barker v. 
| Hargraver, 6 D. & E. 597. | 
But not after defendant has agreed to take ſhort notice of 


6 7 ? mY 
—— N * 29 LE 
— 2 | | — g 


„ trial. | Michael v. Pargſti, 2 FOG 893. 

(5) 0 of FW Pace in a | cha Aion rl | 
„ e Coſts of the: former one are Paid. | 0 
by e only ' Formerly i it was held, 44 the courts outs not Nay d * be 

| N * proceedings i in a ſedond action for the ſame cauſe until the Vs 
wein? eg of the former one were paid in any caſe excepting ejeQ- 70 
why. ments; and the reaſon given was, that ejectment, being the 4 
: "creature of the court, was conſidered more under the power 1 A 
| of the court than other ann Real and en „„ 
1 Mackay, Str. 12066. | ME 
Now extended But in later times this rule Bas been entenited to ther by 
—  footheradtion cauſes. In Moulton qui tam v. Bingham, 17 Geo. 3. it w th 
25 granted i in an action of bribery, plaintiff having been non- wy 
. -. ſuited in the firſt action. Afterwards in an action for a ma- i 
licious proſecution, proceedings were ſtayed till the coſts fan 


4. © ” "Which had been taxed as on a judgment i in caſe of 4 nonſuit, 
7 were paid. 2 D. & 2. 511. n. And laſtly, after a nonſuit 550 
in treſpaſs for taking goods, the court ſtayed proceedings in | 
a ſecond action between the ſame parties for the ſame cauſe - 15 
until the coſts of the nonſuit were paid; M gſten v. M itßert 5 


; cough pin 2 D. & E. 511; and this although plaintiff was a priſoner, due 
phper. and brought the ſecond action in formũ pauperis. Ibid. ny 
| Denied in C. B. But in the court of C. BY it was in one caſe, though a Wo 
| {| becauſe merits vexatious one, refuſed, becauſe the merits had never been 4 c 
dot tried. tried; but quere? 2 'Blac. 810. Cox v. Chubb, © | wal 
Court will not But although defendant has recovered a judgment againſt p. 

: — eng plaintiff in a former action, on which ſame circumſtances 


ment obtained Plaintiff now brings his action, the court will not ſtay the 
ak againſt plaintiff proceedings till the debt and coſts on ſuch judgment ate 
, eee. paid, though upon an affidavit that defendant had never any 
dealings with plaintiff fince that judgment, for they cannot 
try the merits upon affidavits. Cooke v. Dobree, 1 H. Blac. 10. 
In what caſes this rule will be grugted.; in and ſee 
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(o) Of deducting the Coſts of one Judgment” from (c 


© the Colts of another, or the like, and paying the 


I A. has recovered a judgment againſt B., and B. has alſo In caſesof 
' recovered a judgment to a greater amount againſt A., A, J%%gments; 


may apply to the court for leave to deduct the amount of 
his judgment from that of A., and pay the balance. „ 
: So, if A.'s be only the coſts of a judgment of nonſuit or or coſts; 
the like againſt B., he may deduct thoſe coſts. Thru/tout | 


v. Crafter, 2 Blac. 826. And this although the judgments 4 


be in different courts. Barker v. Brahan, 3 Will. 396. 

So, if A. recovers againſt C., and E. recovers againſt A, or different 
and B., the court will permit C. on motion to et off the Parties; 
2 which he has recovered againſt thoſe obtained by 


A. Mitchell v. Oldfield, 4 D. & E. 123. 


| © $0, where there are many defendants, and ſome go to or many de- | 
trial and obtain a verdict, but others ſuffer judgment to go. fendants. 


by default, the court will permit the coſts and damages, on 5 
the judgment by default, to be deduQted from the coſts taxed _,- 
on the pgfea to thoſe defendants who had a verdift. School? 


v. Noble and others, 1 H. Blac. 23. 


/ So, where ſeveral actions brought on two policies of in- Where only an 
ſurance, underwritten by the ſame parties (among whom ders in- 
were A. and B.), were confolidated ; but in one of the cauſes 
which goes to trial, A. is defendant, and in the other B., 


and the plaintiff becomes entitled to coſts in one action, and =O 


the defendant in the other; the coſts ſhall be ſet off and de- 
ducted, though the defendants be different, as under all cir- 
cumſtances ſuch deduction is equitable. Nunez v. Modiglin 
ani, 1 H. Blac. 217. | : 5 | 
So, where A. brings an action againſt B., the expences of 
defending which are borne by C. and D., but A. is nonſuit- 


| ed, and afterwards C. brings an action againſt A., in which 


D. is intereſted as well as C., and C. is nonſuited. The 
coſts of the one nonſuit may be ſet off againſt the other, 
O Conner v. Murphy, 1 H. Blac: 65 7. N ACT Sy 45; 
It ſrems, therefore, that in both courts whenever the why. 
arty is equitably entitled td the coſts, they may be ſet off; 


- 


ad 


| becauſe this does not depend on the ſtatutes of ſet-off,, but 


on the equitable juriſdiction of the courts over the ſuitors in 


it. 4 D. & E. 123. 


There is however a difference in the practice of the two ot che hen of 
courts with reſpect to the intereſt or lien which they allow tbe attorney. 


the attorney in the cauſe to have in or upon ſuch coſts, 


In the King's Bench, the attorney is held to. have a lien Difference of 


on the judgment to the extent of his coſts paramount to any practice in two 
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claim of ſet · off by the parties; and therefore, on applica. 
tions in this court to dedu&t the amount of one judgment 
from the other, or the like, it is upon an undertaking to pay 
the _— having ſuch lien his bill before any ſuch'ſet-off 


be made; for whenever an adverſe party, againſt whom a 


| remittitur on the record for it. 4 B. & E. 124, Bull. Ni. 


judgment has been obtained, a applice to get rid of that judg. 
A 


not interfere by preventing the plaintiff from ſetlivg his 


the attorney only has ſuch a lien on the coſts as is ſubject 
tc the equitable claims of the parties in the cauſe; ſo that 
the attorney has only a lien upon what his client is entitied 


Barnes v. Craft ifter, 2 Blac. 826. 


ment, the court will take care that the attorney's bill is ſatiſ- 
fied, Mitchell v. Oldfield, 4 D. & E. 124. 3 though they will 


wn eauſe without firſt pa the attorney's. bill. Bil. 
Tandler. K v. Fuller, 6 P. & E. _ gh 


Wbereas in the court of Common Plans, it is Held, that 


to have after deducting ſuch ſet-off or claim of the adverſe 
party. Sehoole v. Noble, 1. H. Blac. 155 Thruflout on dem, 


Where the 2 is made by the party to 1 the 
urg er ſum is due, the rule is for à ſtay of proceedings on 
acknowledging ſatisfaction for the 'Yeſer\ſum, by entering 4 


Pri. 336. But where the leffer fum is due to the party ap- 
l the rule is to have it deducted, and for a ſtay 


3 on en of e balance. e 
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55 CHAPTER X. 
ol Amendments and Jeofails. 


1 endeavoured to point out the mode of proceed - Amendments at 
ing in a ſuit from its commencement to its concluſion, common lau. 
a9 well in common as in partioular caſes, it only remains to 
ſhew what defects in the proceedings may be amended; and 
what inaccuracies are of no fignification, and therefore not 
required to be correted, e. 
Originally all proceedings were ore tenus carried on before Proceedings 
the court by word of mouth; the phadings in a cauſe were formerly ore 
delivered viv voce at the bar; and any miſtake might have | 
deen immediately reQtified, until the record or judgment-roll oh wan 
was made up, after which the judges could not eraſe or when record 
amend them, unlefs done within the ſame term, in which all made up. 
miſtakes might be amended, becauſe it was a roll ef that 
term, and even a new roll might have been brought in the | 
cauſe, eonſequently the ſame roll might be amended. Gil, 
Gre, enn, ðᷣͤ „ 5 | 
About the middle of the reign of Edw. 3. it became the Afterwardspre-. 
practice to draw up the declaration and pleas out of court, ccedings were 
and deliver them in writing to the prothonotary, which the Put on the roll 
adverſe party had liberty to inſpect, and perhaps might have . 
a copy thereof to enable him to give in his plea in anſwer, 
The putting of pleadings into writing was the firſt ſtep to- 


a 


wards the refinement and fubtilty affected by pleaders in 


aftertimes, though at firſt they went no further than was 
neceflary, to bring the matter in queſtion before the court 

with due clearnefs and preciſion. Hiſt. Eng. Law, g95.. It 

is moſt probable that the declaration, when delivered: to the 
prothonotary, was entered on a roll, together with the plea | 

of the oppoſite party; this was the plea roll, which afte- 
wards became, in conſtruction of law, a record. This roll 2 

the different parties had acceſs to in order to frame their 

plea, or replication, or the like, or to take their exceptions; | 

and when theſe were to be argued, the roll was brought into _ 
court as the only pleading to be referred to. This courfe At length plead- 
was certainly attended with ſome difficulties, and led to the inge Were dhe 


the paper from one party to the other, the entry on the roll 
being deferred till the pleadings were concluded. This pro- 
„ e e 


, 


expedient of-putting the pleadings into paper, and delivering TR oh 
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ee Facilitated the peralaland.- correQtion. of | 
1 mo — pleadings both of the party and his adverſary, and made 


_ amendments more eaſy and decorous, than in the old method, 25 
| |  'which muſt have defaced the roll. Theſe paper proceed. 
2 ings were introduced about the reign of Hen. 6. Hiſt, Eng, 


Law, 427. ä | 1 

Theſe paper pleadings, delivered to and fro, 
declaring and pleading ore tenus at the bar; and 
fdundation of amendments by the court being always al. 


co 
ſupplied the 8 
this is the - 


Why allowed 
whilſt proceed- 
$910 Papers - 


E- | lowed, whilſt the proceedings remain in paper, or are in feri Ml - , 

R ads it is texmed, that is to ſay, before they are recorded, be. 60 

5 aauſe they may in ſuch ſtage be amended as eaſily as if & 
. nenne t lng opp tn WM, : 

How to beap- Upon application therefore to the court by motion, or to a pl: 


plied for. jadge at his chambers by ſummons, the proceedings may 5 

always be amended, let them be in what ſtage they may, uſ 
|! - © , and whether in matter of form or ſubſtance, whilſt they axe ce 
On what terms in paper; but this is done upon equitable terms, ſo that the fre 
obtained. other fide may not be prejudiced; 2 Burr. 756.; as paying 


w 

== © Colts, not delaying the adverſe party, giving him time to ſta 
plüGKkẽͤad de nouo, which is generally two days after amendment 40 
made, or as the nature of the caſe may require, and the like. Cr 

5 Sal. 47. Wilſ. 7. 26. 223. 3 Sal. 31. 1 Sal. 517. 79 

Cannot add a But plaintiff cannot, by way of amending his declaration, alſ 

785 count after after the end of the ſecond term, add a new count, becauſe thi 

| ſecgag term. it is like a new declaration, and he cannot declare after the co 

: ſecond term. 1 Wilſ. 149. 223. Say. R. 234. Though thi 

| - in one inſtance, under particular circumſtances, allowed, wl 
Re ou. honor et d x ny: th 
Proceedings in But the other pleadings may be amended at any time WI 

paper amend- whilſt in paper, 2 Burr. 756.; and in one inſtance, even pr. 
een time after iſſue joined, and the cauſe made a remanet at the aſhzes, alt 

ö j 1 ; 4 Day. R, 285. | : — 5 2 8 = 1 a th 
| N Or he may, inſtead of amending, withdraw his replica- alt 


„„ an av reply; een, eee og 1 ME £ 
Sp in cafes of The ſame liberty of amending is given in caſes of de- an 
{ - demurrepe murrer, whilſt the proceedings are in paper, Sal. 520,; ha 
| though formerly the court were more ſttict in this reſpect. fe 


IId. Raym. 310. Sal. 50. Vit Fay th 
Bo pleadings So a demurrer may be withdrawn, and 2 be permitted of 
4d tc plead, and go to iſſue on the merits. Doug. 385. Ayre « 
„„ ox 5 0:4» 0g e, Ibid: g, Says Rep, i666. ce 
Amendments And even after argument on demurrer, amendments have « 
| Ffter argument. been permitted; and in the caſe of the Ducheſs of Portland, fl * 
| 5 the court gave leave to amend after three ſolemn arguments 40 
ee, we. en „H OW 


or AMENDMENTS AND ora s. agg. 
And ſuch anondemygnts; whilſt the proceedings are in Amendmentsin 


paper, may be in penal aQtions, and even i in turn as well penal actions, 
as civil proceedings. Ibid. | | 

380, amendments upon ended are now a matter of 
courſe. R. v. Holland, 4 D. & E. 450.) 

But the court will not amend a ee aftey; a. return When not al- 
bas been made to it. N. v. Wee of wg: 4D. & heron 
E. 68 An 
a” oy in a penal ien uſher" argumont on dene to In penlaions 


ceedings;” | 


'2 plea in abatement, -will they permit an amendment as 


to the parties in the lui Evans, qui tam v. As 4 D. 
& E. 228. 3 | 

Nor after enticing had — ending ya Hog that 
plaintiff was too late to bring a new action. G v. Popple= 
well, 2 D. & E. 708. Provided unneceflary delay had been 
uſed on the part of the plaintiff; for otherwiſe, if he has pro- 
ceeded with due diligence to trial, but withdrew the record 
from a fatal miſtake being diſcovered, the court will aſter- 
wards permit him to amend, though the time limited by the 


ſtatute has elapſed, and it would be too late to bring a new : 
action; for amendments are in the e of the court. 


Croſs v. Kayes, Hil. T. 36 Geo. 3. 1 
uch are the amendments at common Lawns; bot e are ids; 

alſo other amendments authorized by ſtatute ; theſe are after 1 

the record is completed; for it may be remembered, that at 

common law. the judges could not alter the proceedings after 

they had become a record, except during the ſame term, of 

which the record was. The reaſon why they could alter 

them within that time is, that during the whole term in 

which any judicial act is done, the record remains in the 

breaſt of the judges of the court, and therefore the roll is 


alterable during the term as they ſhall direct. But when 


the term is paſt, the roll is the record, and anne of. 'no 


- alteration, Co. Litt. 260. 


But as the rigour of the common lu in preventing How confined, 
amendments of the record was frequently productive of great 
hardſhip. and injuſtice, - and the ſuitors were liable to be de- 


feated of their judgment by a mere flip or inaccuracy of 
their attornies or clerks in court, the legiſlature in the reign + 
of Edward 3. enacted, © That by the miſpri fron of a clerk, By 14 Bay. 2. 


« in any place whereſoever it be, no proceſs ſhall be annulled 


dc or diſcontinued by miſtaking in writing one fyllable or one 


te Jetter too much or. too little; but as ſoon as the thing is 
% perceived by challenge of the party, or in other manner, 
« it ſhall be haſtily amended- in due form, without givin 


e advantage to the party that challengeth the ſame, becauſs 
8 of ſuch miſpriſion.“ 14 Edw. 3. ſt. 1. c. 65 


„„ "This 


in criminal pro—- 
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“ before 


205 


or AMENDMENTS AND'JEQPAILS, cl. Xx, 


This ſtatite only related to proceedings before judginent; 
. but upon the conſtruction of it, and the extent Eee 


ought to be carried, much difference 4 opinion aroſe 
3 34a. 5 Co. 45. To obviate which El, ; 
ſt, 1. c. 4. after reciting the ſtatute of Fdw. 3. ae 


that ' the king, . conbdering the diverſity of opinions which 
% hat been upon the ſaid 


atute, and to put the thing in 
% more open knowledge, had ordained by authority of par. 


Nin 4c liament, that the j u _ before whom ſuch plea or record 


6 * ib made or.ſhall be depending, as well by adjournment a 
way of error or otherwiſe, ſhall have power and au- 
rity to amend ſuch record and proceſs as afore is ſaid; 

1 nocortling to the form of tlie ſame ſtatute, as vel! after 

40 9 95 in any ſuch plea, record, or proceſs given as bes 

« fore judgment, as long as the ſame record and proceſs is 

2 in the. ſame manner as the juſtices had power 

" to amend ſueh record and proceſs before judgment given 

« by force of the ſaid ſtatute of Edw. 3.” 
- So that this ſtatute, which was made perpetual by 4 H. 6. 

6 ee freer the power to amend. after judgment, but 

conſined it to a ſyllable or letter as before. 


Power enlarged 2. — by the 8 Hen. 6. c. 12. the power of the judges Was 


by 8Hen. 6. | 


enlar ted, arid it is thereby enacted, . That the king's judges 

. courts and places in which any record, proceſs, 
« word, pleas, warrant of attorney, writ, pannel, or return, 
« which for the time ſhall be, ſhall have power to examine 


| c ſuch records eee words, teas, warrants of attorney, 


Vartante 


1 amended be- 


tween record 


and certificate 


thereof on cer- 
tiorarl. 


What amend- 
ments made un- 


der the above 
"ſtatutes, 


10 writs, pannels „or returns em and their clerks, and 


' & to reform and amend (in aftrmarice of the judgments of 
« ſuch records and proceſſes) a/ that which to hw in their 


« diſtretion feemeth to be miſpriſſom of 'the clerks therein, except 
2 8 — of —— of felomer and outlaws 

ue ries, ſo that by ſuch miſpriſion of the clerk no judgmeut 

« ſhall be reverſed nor annulled.“ 

_ « And if any record, proceſs, writ, warrant of attorney, 


« return, or pannel be certified defective, otherwiſe than ac- 


10 cording to the writing, which thereof remaineth in the 
« Preaſur courts or places from whence they arecertified, 


00. the p in akrnanee of the judgments of fuch record 


„ and proceſs ſhall have advantage to allege that the fame 
46 5 — is variant from the faid certificate; and that found 


s and certified, the ſame variance fhall be 2 faid Judges 


10 reformed and amended, according to the 
Zuch are the ſtatutes of amendment; and it is ms the 
authority of the above ftatutes that all amendments are 


made of wy record, a at leaſt after yn IR tlie re- 


cord is of. INS And 


acc 


15 


& 7 X 1K 


aon 


a 0 


A, 


' amended. © | 


f : 8 
— 8 4 FP: * * 
5 x 4 
7 8 „ ; j 1 4 4 ; 
A _ id * — 


And by this power given to the vhich, for the ex- 
pediting of juſtice, the Are willing to exerciſe,” pro- 
ceſs, as writs and the like, bail- pieces, ai prius rolls, records, 
jadgments, and even writs in execution are amendable; ſor 
all of which ſee the different heads in the former part of this 
work, and particularly Chap, xviii. Sec. ix. (D), (E), where 
different inſtances are given of judgments being amended 
after error brought, and even the writ of error itſelf 


* # 
87 


- It is neceſſaty, however, that in all ſuch caſes there ſhould There ſhould be 
be ſomething to amend by; as the precipe whereby to amend ſomething to 
the writ, the paper-book to amend the-roll, the judge's notes Went? 
to amend the verdict, and the like ; by which it may appear a; 
that the variance is a miſtake, and therefore in iris juſtice 
to be rectified. F | 
'or which reaſon alſo the courts make a diſtinction in Difference be- 
allowing an amendment where the miſtake has ariſen from ann an“ 
the act of the parties, as any defect in the pleadings, or from 7 hs clerks, 
the mere miſtake of the clerk, to which only the ſtatutes 
ſeem to be confined. | 1 | 
ſerve as an illuſtration of all the above points. LH 
A rule was obtained to ſhew cauſe why the bill of Middle- 
ſex, which was filed in the 24th year of the reign of the pre- 
ſent king, ſhould not be taken off the record to be amended 
according to the truth of the fact, and recorded again as of 
Hilary term, 25 Geo. 3. | e os iy : e 
On the _ _ it was inſiſted that ee, could not . 5 
amend in this inſtance; it appearing upon the rule itſelf that **7* ef recor 
the bill of Middleſex, to — which was the object of the — | 
preſent application, was a matter of record. In the caſe of | | 
Robinſon v. Raley, where, after à verdict found on ſome 
iſſues and a-demurrer _— to ſome others, an applica- 
tion was made by the defendant to withdraw the demurrers 
and plead, Denniſon Juſt. ſaid, The court cannot help 
« ſeeing that this is upon record; therefore we cannot h 
« this: I wiſh we could; becauſe the merits ſeem to be 
« with the defendant.” | FCA) 1 . 
; Buller Juſt.—In Rebinſon v. Naley, the Ap ication was to Difference be- | 
amend the pleadings, which was the act of the parties. But tween amend- 
the reaſoning of that caſe does not apply to the preſent; for ing — 
this was a miſtake of the defendant, and the motion is only ths ate. 
to amend. that miſtake according to the truth of the caſez 
and beſides, in this caſe there is ſomething to amend by, 
namely, the precipe; which is a circumſtance by which the 
court has always been guided. There is a diſtinction be- 5 
tween amending thoſe miſtakes which are „ TT 
| | 0 A 


— 


& of the partys and thoſe which" aroceaſioned by the an IN . * 
Something to of the clerk. ' As in the caſe of executors, if the clerk enter by 
amend by. judgment de bonis propriis inſtead of de bonis teftatorir, and © 

* 

Fc 

6c 


Amendments error is brought, this court will order the entry to be amend. 
after error. ed, even if the record is ſent back from the Exchequer 

Chamber. Here we fee that this is a mere miſtake of the 
3 attorney the preſent defendant. © rn. 
Amendment of | Greſe Juſt. In the court of Common Pleas, fines and 


To and re recoveries are amended every day, upon the principle that 

N e is ſomething to amend by. Green v. Rennet, 1 D. & 5 
TIE OO OT En TCH ney 4 
Time of amend- ha now. the courts are become ſo liberal, that where FE 
B 10 en Juſtice requires it, they will allow of amendments at any n 
| time while the ſuit is depending, notwithſtanding the record ©, 
be made up, and the term be paſt ; for they at preſent con- 85 
ME; ſider the proceedings as in fieri, till judgment is given, and 5 
+, *  * that therefore till then they may amend by the common f 
law; but when judgment is given and enrolled, no 
amendinent is permitted in any ſubſequent term. 3 Blac. 4 
4 Com. 407. e | | e i 
Leave granted to amend a ſpecial capias, in order that an # 
application might be made to the Maſter of the Rolls to pro- . 
cure a new original. Carr v. Shaw, 7 D. & E. 299. 425 
And even after verdict, the declaration was permitted to Ws 
be amended, by increaſing the damages laid according to the pf 
I. truth of the caſe, as found by the jury, the former verdict 5 

55 being at the ſame time ſet aſide, and a new trial granted, to 5 
: +>». enable defendant to make his defence to the demand ſo en- 
llarged. Tomlinſon v. Blackſmith, 7 D. & E. 132. 4 5 
or the ſlatutes Deſirous as the courts might be to extend the principle of fs 
of jeofalls. amendments to the utmoſt ſtretch that the conſtruction of the io 

| above ſtatutes could bear, yet juſtice was too often impeded pf 
5 by writs of error brought for trifling omiſſions and inaccu- 7 
racies in the record, which were not within the ſcope of the 7 
jucdges power to rectify, and were therefore deemed fatal TE 
| ec ven after verdi& and judgment. „ 5 
'Why fo called. To remedy this evil, various ſtatutes have been from time 2 


to time paſſed, called ſtatutes of jeofail; ſo termed, becauſe 

when a pleader perceives w flip in the form of his pro- 
b ceedings, and acknowledges ſuch error, (Je or jeo faile,) he 
Operation is at liberty by thoſe ſtatutes to amend it; which amend- 


ment is ſeldom actually made, but the benefit of the acts is 2 
attained by the courts overlooking the exception. 3 Blac. or 
Dem 408... 3533333 e * 
- Theſe ſtatutes are many in number, of which a brief ab- 45 

ſtract ſhall be given in their order; and by them it will be N 


found that all trifling exceptions are fo guarded againſt, that 


. 


* 


. ment in the ſame, any miſpleading, lack of- colour, itt 
e pleading, or jeofail, or any miſcontinuance or diſcontinuance, or 55 
| 1 miſconveying of 7. 75 misjoining of the ue, lack of vwarrant aided. 


t and force to all intents and purpoſes, according to the 
40 aid. verdict, without any reverſal or undoing of the ſame 
1 by wit of error or falſe judgments, in like form as though 


£ penal * | 
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: weits.of error cannot now be maintained, but for ſome ma- 


terial miſtake: aſſigned. See a further account of va hitory 


of amendments, 3 Blac. Com. 408. -. 


-The firſt ſtatute upon the ſubject i is the 8 1 7 c. 12. —_ © Hen. 6. 
whereby i it is enadted, * That no judgment nor record ſhall © 2% 


c be reverſed or avoided for any writ, proceſs, warrant of 


« attorney, or the like, being raſed or interlimd. 
The 32 of Hen. 8. c. 30. enacts, „That if any iſſue be vn — 


(4 tried by the oath tꝛuelue or more indifferent men, for the IN 


« party Tanne or demandant, or for the party of the tenant 
« or defendant, in any action or ſuit at common law in any 


ic court of record, that then the juſtices by whom judgment 


ent Inſufficient 
eading. 
iſcontinuante 


thereof ought to be given, ſhall proceed and giv 72 g- 


51 fer the. party againſt whom the ſame iſſue ſpall 
pen to be tried, ar any other default. of negligence of any of 
« the parties, their dee er, lors or attornies, had or made to 


0 the contrary notwithſtanding; and the ſaid judgments 


#. thereof, ſo to be had and given, ſhall ſtand in full ſtrength - 


& no ſuch default or ee had ever been had or com- 


10 mitted. IE 


The 18 of Eliz. c. c. 14. enafts;;. 4 « That if any verdi of 18 Eli, 6 * 


« twelve men, or more, Hall be hereafter given in any action, 

« ſuit, bill, plaint, or demand, in any court of record, the 

be judgment thereupon ſhall not be ſtayed or reverſed by To 
« reaſon of any default in form, or lack of form, touching " 
„ falſe Latin, or variance from the regiſter, or other defaults Informality in, 


te in form in any 4vrit original or judicial, count, declaration, or 5 
et plaint, bill, ſuit, or demand, or for want of any aurit, or ee e 


$ by reaſon of any imperfect or inſuſſicient return of any ai 


« ſheriff or other officer, or for want of any warrant of 


4 attorney, or by reaſon of any manner of default in proceſs, 
ce upon or after any, aid prier or voucher, nor any ſuch re- 

te cord of judgment after verdict to be given hereafter, ſhall 

t ce be reverſed for any the defects or cauſes aforeſaid; pro- . 
„ vided that the ſaid act ſhall not extend to any writ, de- 

4 claration, or ſuit of appeal of felony or murder, nor to any 

te indictment or preſentment of felony, murder, treaſon, or 


ed other matter, nor to any proceſs on any of them, nor to 
* any writ, bill, action, or Nenne e upon any W or 


- N * 
. 5 : 
* _— b, 2 5 8 1 5 * * * ” * 4 
. P p : [a = - FY: 
5 4 * * : ö 4 
* 2 : 1 


- 81 Jac. 1. c. 1. The ar ac. 1. e. 14, enacte, Dat if any unit c 
15 " freun men OF more 1 hereafter be 1 — 
1 of demandant, or for tlie defendant or tenant, bailiff in 
1 affize, vouchee; pray in ud, or tenant by receipt, in an 
i ation, fuit, bill, plaitit, or demand its 8 recor 
| t& the judgment thereupon ſhall not be ſtayed or reverſed 
| Variance, 4 by reaſon of any variance in form only, betuuorn the original 


« writ or bill, and the drelurution, plaint, or demand, or for | 


| Want of er. 1% lack of any auerment of any Hift or liues of any perſon or per. 
ment of lives. 4b , ſo as upon eel, a: fr pt ſaid per ſon — to 
Wrong award of © be in Hiſt + of by reaſon that the venire faciar, habeas corpora, 
. venire or venue. (t of difſringns is awarded to # wrong officer, upon any in- 


| « ſofficient ſuggeſtion, or by reaſon the vine is in ſome part 
tur, or ſued- out of more places, or of ſewet 


„ places, than it ought to be, ſo as: ſome one place be right 
Miſnomer of * named, or by rexſon that ay of the jury which tried the [aid 
jury 4 fe it miſnanted, either in the ſurname or addition in any 


« of the ſaid writs, ſo as upon examination it be proved to 


Wait of return © be the ſame man that was meant to be returned; or by 
of writs ; « reaſon that there is no return _-_ any of the ſaid writs, 
. « ſo as a pannel of the names of j 

er name of ofi- ©** atinexed to the ſaid writz or for that the ſheriff 's name, 
cers thereto; 44 or other officer's name having the return thereof, is not 
4 ſet to the return of any ſuch writ, ſo as upon examin- 
« ation it be proved that the ſaid writ was returned by the 
or infant ap. © ſheriff, or under-ſheriff, or any ſuch other officer; or 
| peating by - © by reaſon that the plaintiff in an ejectione firme, or in any 
3 « perſonal action or ſuit, being an infant under the age of 
« orie-and-twenty years, did appear by attorney therein, 
Exception. « and the verdict paſs for him; provided that the ſaid 
. act ſhall not extend to any writ, declaration, or ſuit of 
« appeal of felony or murder, nor to any indictment or 
« preſentment of felony, murder, or treaſon; nor to 
« any proceſs. upon any of them; nor to any writ, bill, 
« action, or information upon any popular or penal 

ZE. e ſtatute,”” | | 
16&17Car.s. The 16 & 17Car. 2. c. 8, (called by Twyſden the om- 
Omnipotent nipotent act), enacts, That if any verdif? of twelve men 
aft. © « ſhall be given in any action, ſuit, bill, or demand, in 
„e an ot hb — courts of record at Weſtminſter, or 
« jn the counties palatine of Cheſter, Lancaſter, or Dur- 
« ham, or in his majeſty's courts of the 3 ſeſſions in 


| ; « Wales, judgment thereupon ſhall not be ſtayed or re- 
Want of 1 verſed, for default in ſorm or lack of form; or by rea · 
bci, #® ſon that there are not pledges, or but one pledge to pro- 


© pametorerurn; © ſecute, returned upon the original vrlt 3 er becguſe 


Food 


urors be returned and- 


ww Www SS & ww © =» þeþ o@ #&© 


or AMENDMENTS AND JEOFAHS. 401 


«the name of the forrif-is not returned upon ſuch origittal 
« tit, of for default 2 pledges upon any bill or 
« declaration; or for default of alleging the bl g int 
« art of 199 bond, bill, indenture, or other deed, men- un; 
a tioned in the declaration, or other pleading z or for default 

1 of allegation of the bringing into court ters tyfhumentory — 
« or letters of adminiſtration ; or by reaſon of the omiſſion or omimen- H 
1 .of vi & armit, or contra pacemy, or for or by reaſon of the , e, 
« miſtaking of the chriflian name or ſurname of the plaintiff p: rries names, © 
« or defendant, demandant or tenant, ſum or ſuns of dates, ſums, &e, 
« money, day, month, or year, by the clerk, in any bill, = 
« declaration, or pleading, where the Fight name, ſurname, 

% ſum, day, month, or gear, in any «writ, plaint, roll, or ro- 

« cord, preceding, or in the ſame roll or record where the 

« miftake is committed, is or are at once truly and rightly DE 

% alleged, whereunto the plaintiff might have demurred,  « 

« and ſhewn the ſame for cauſez. nor for want of aver- Want of aver- 
« ment of hoc paratus eff 22 or for hic paratus off ments; 

« verificare per recordum; or for not alleging prout patet per 405 

« fecoruum or for that there is no right venue, ſo as the or of right 
i cauſe were tried by a jury of the proper county or place 

% here the action is laid; nor any judgment after verdict, want of miſerl. 


« confeſſion by cognovit actionem, or relifta ueriſicutions ſhall <a, #6. ; 


« be reverſed for want of miſericordia or capiatur ; or by 
« 'reaſon that a capiatur is entered for a miſericordia, or a 
& -miſericordia for a capiatur not for” that ideo conceſſum ef 


« per euriam is entered for idea conſideratum ęſi per curiatn ; 


« nor for that the increaſe of coſts after a verdi& in any or coſts not en- 


« action, or upon 4 nonſuit in replevin, are not entered bered right; 


«to be at the requeſt of the party for whom judgment is 
« given; nor by reaſon that the coſts in — judgment 
« are not entered to be by conſent of the plaintiff 3. but 
« that all ſuch omiſſions, variances, defects, and all other 


et matters of like nature, not being againſt the right of the 
t matter of the ſuit, nor whereby the iſſue or trial are 
« altered, ſhall be amended by the juſtices, or other judges 
t of the courts where ſuch judgments are or ſhall be given, 
« or whereunto the record is or ſhall be removed by writ © 
« of error; not to extend to appeal of felony or murder, exception as to 
4 nor to any indictment or preſentment. of felony, mur- a! 1 
« der, treaſon, or other matter; nor to any writ, bill, 


© action, or information upon any penal ſtatute, other 


« than concerning cuſtoms and ſubſidies of tonnage and 
hs of qo 8 | | 


tis to be obſerved, that by the above ſtatutes; all deſeQts atone ftnns 


in mere matters of form are remedied, taking notice of on excended 


to caſes iter 


the ſeveral parts of the proceedings from the original writ erdiet 
Coon **VVVV to 


t 


0 the verdict; and pointing out what J e and 
miſtakes therein ſhall be cured after verdict, But fuch 


defects were ſtill fatal if there was no verdict, as in cafe 


vbdk "judgment by confeſſion or default or the like, which 
' 4&5Am. occaſioned the proviſion in the 4 & 5 Anne, c. 16. which 
5. 16. extends enacts, „ That all the ſtatutes of jeofails ſhall be extended 


n judgments entered upon confeſſion, nil dicit, or non ſum 


favlt,copteſfion, ** informatis, in — court of record; and no ſuch judgment 
„ ſhall bE reverſed, nor any eee „ any writ of 
„ & jnquity of damages executed thereon, ſhall be ſtayed ot 


„ reverſed, for or by reaſon of any imperfection, omiſſion, | 
«. defect, matter, or thing, which would have been aided 
| « and cured by any of the ſaid ſtatutes of jeofails, in caſe a 
Except want of. verdict of twelve men had been given in the ſaid action 


originaland *© or ſuit, ſo as there be an ariginal writ or bill, and warrant; 
Warrants. E ngdes ,, I ERNEL 


of an original or warrants of attorney is a good cauſe of 
ye Bonfire power glorra noo — 


Thovih wan © And even after verdict, though 'by the ſtatute” of Eliz, 


: 3 5 of the want of an original is cured, and by the equity of that 
bad engin. act, the want of a bill on the file, which is in the nature 
not. of an original, is alſo aided (Cro, Eliz. 722.); yet if 
there be an original, and it is a bad one, ſuch vicious writ 
is not cured, 80 a bad venire, diftringar, or the like, 


is not aided, though the evan? of one is. But where the 
venire fatias was right, the difiringas is held amendable. 


Stat. 27 liz, Thus, of miſtakes and imperfections im matters of 
and 4& 5 Ann, form, as above-mentioned, no advantage can be taken 
making defects after verdict or after judgment by default; ſtill however 


im form, cauſes 


oniy of fpecial they would have been fatal upon demurrer, and the pro- 


. demutrer. ceedings held bad for any of the above informalities even 


upon a general demurrer, had not the legiſlature guarded 

againſt it, firſt by the ſtat. 27 Eliz. c. 5. which enacts that 

no want of form in the proceedings ſhall be regarded, ex- 

cept ſhewn for ſpecial cauſe of demurrer; and laſtly, by the 

ſtat. 4 & 5 Anne, c. 16. which extends the ſtat. of Eliz. to 

many defects, which otherwiſe would have been deemed 

| matter of /ublance. FL 818 1 K — ä 

4& 5 Ann. The ſtat. 4 & 5 Anne, c. 16. enacts, «© That where any 

Tief entering. t demurrer ſhall be joined and entered in any action 
87 Eliz. to ſome e e 2 

geſects hereto- © or ſuit in any court of record, the judges ſhall pro- 

ſore matters of (t ceed and give judgment, according as the very right 

% tc of the cauſe and matter in law ſhall appear unto them, 

e without regarding any imperfettion, omiſſion, or defect in 

et any writ, return, plaint, declaration, or other pleading, 


gy « proceſs, 


7 f | | 
, 1 7 | i : ; 
or AMENDMENTS AND AHS. (Ch. Xx. 


till, therefore, when judgment is by default, want 


the court may give judgment, according to the ver 


or declaration; or of or for the de 


e for the omiſſion of vi & armis and contra pacem, or 


e demurrer.”” 


/ a 12 , 
. . 5 * . 
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« proceſt, or  cotitſe of eee ubbafſteuer, except theſe 


« only which the party demurring ſball ſpecially and partitu- 

10 00 ſet down Fond " expreſs, Eo aoith "bis demurrer, 

« as cauſer of the fame, notwithſtanding that ſuch imper- 

« fection, omiſſion, or defect, might have been taken to be 
« matter of ſulſtance, and not aided by the ſtatute made in 

« the twenty-ſeventh year of queen Elizabeth, &c. ſo as 
« ſufficient matter appear in the ſaid pleadings upon which 


« right of the cauſe; and therefore no advantage or ex- 
« ception ſhall be taken of or for an immaterial traverſe ; 
« or of or for default of entering pledger upon any bill 
ault of alleging the 
« bringing into court any bond, bill, indenture, or other deed 
« mentioned in the declaration or other pleadings; or 
« of or for the fault of alleging the bringing into court 
« letters teſlamentary or letters of adminiſtration ; or of or 


« either of them; or of or for the want of averment of 
« hoc paratus eff werificare, or hoc paratus eft verificare per 

s recordum ; or of or for not alleging prout patet per re- 
« cordum but the court ſhall give judgment according to 
« the very right of the cauſe as aforeſaid, without regard- 

« ing any ſuch imperfections, omiſſions, and defects, or 
« any other matter of like nature, except the ſame ſhall be 

« ſpecially and particularly ſet down and ſhewn for cau/e of 


All the above ſtatutes only extended to civil proceedings, 9 Ann, e. 20. 
but by the ſtat. 9 Anne, c. 20. ©. All the ſtatutes of jeofails as Fears | 
%s are extended to all writs of mandamus, and infermations — 4% 
« in the nature of quo warranto. | | | L 

It may be obſerved, that in the ſtatutes of 18 Eliz. How far penal 
21 Jac. and 16 & 17 Car. 2, there is a proviſion that they png e ons 
ſhall not extend to criminal proceedings, nor to penal ac- * : 
tions, which proviſion is not in the 32 Hen. 8.; and it hass 
been held that penal actions are within the ſtat. Hen. 8. | 
Richards qui tam v. Brown, Doug. 115. - = 

The laſt ſtatute upon the ſubject is, the 5 Geo. 1. c. 13. 5 Ges. 1. c. 13. | 
whereby after verdi& no judgment can now be ſtayed or e e 
reverſed for any defect or fault either in form or ſubſtance in verdict. 
any bill, writ original or judicial, or for any variance in ſuch | 
writs from the declaration or other proceedings ; this ſtatute 
does not extend to criminal caſes, but no exception is men- 
tioned as to penal actions. ; 1 | 

After a rule obtained to ſhew cauſe why the te/flatum 


a. fa. ſhould not be ſet aſide, becauſe not warranted I 


4 


\- 
( 
\ 


9 
wh 


OF A 


AND JEOFAILS. fon. xx. 


«4 


_ the judgment, and becauſe. there was no original ca. fa, 


the court permitted the plaintiff to amend the zg/. ca. /a, 
agreeable to the judgment, and directed the ſealer of the 


writs to ſeal an original ca. /a. to warrantit. Shaw v. Man- 


well, 6 D. & E. 450. : wt, 
This ſtatute alſo authoriſes the amending of writs of 
error, which none of the other ſtatutes did, becauſc they W 
only gave à power af amending in rmance of judg. 


ments, whereas writs of error have a ditect contrary 
or Gr ĩͤ v no 


Vai 
writer 
others 
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e OW APTER XXI. 
e ot Paſſing Fines and. Suffering Recoveries, 


Szc. 1. Of Paſing W 
| Sxc. 2. Of Suffering Recoveries, _ 


the nature and operation thereof, and the proceedings rela- 
tive thereto, A few obſervations thereon cannot. therefore 
be deemed foreign to our preſent purpoſe. 

The directions as to the practical proceedings are chiefly 
ſelected from Mr, . Wilſon' s Treati 4 on "7 ines and 
r | 


. 5  SecT1ON I. 
Of Paſſing Fines. 
A Fine; Nature. 


Various n are the definitions given of a fine by the different 
vriters on the ſubject. Some call it a feoffment of record: 


record, - 


he following: 


A fine is an 88 agreement or compromiſe of a gcti- 
ious ſait, grounded upon a 2vri! of covenant, or other original 


vit; which agreement muſt be made with the hing's conſent 
nd licence, and acknowledged by the patties thereto 3 
e juſtices of eommon pleas, ar others thereunto 

d be ingraſſd of rad in the ſame court. 


| Its Kinds. 
There are fur ſorts of fines; 


| I. Sur agu, de druit come e dents 
2. Sur done grant ef: render. 
3. Sur cognizance de droit tantum. 8 
4. Sur conceſſit. . 


Vor. th Eh Gn 


But the deſcription moſt ſuitable, Wb to our preſent | 
purpoſe, as ann ws the mode of paſſing a jine, may be 


pv 4 


FINES. and recoveries being the moſt common aſſurances 
and conveyances, it is highly expedient, both for the 
ſtudent and practitioner, to be ſomewhat acquainted with 


others, more properly, an acknowledgment of a fcoffment of : 


or PASSING FINES. cch. XXI. 8. 


Pines are either a or executs | 
Executed, when the legal. poſſeſſion of the lands contained | 


in the fine is thereby immediately transferred to and veſted in 


the 'conuſee, ſo that he may enter thereon, without any writ on 
to put him in poſſeſſion. for 
Executory, when ſuch poſſeſſion i is not immediately tran. MM. _ 


ferred; but ſomething further is requiſite, as a writ of bal in 


Jn 1 iſinam, to entitle the conuſee to enter. iſſu 
Fines are alſo ſingle or double : _ 
Single, when an eſtate is conveyed thereby, and. nothin pro 


| granted thereout, or rendered back, by the conuſees: fine 


Double, when there is ſome grant and render back to the cre; 
conuſor, as a rent, common, or the like. | a fo 
Fines are either with proclamations, or without. 
At common law there were no proclamations; and yet, if 


any amry having any claim to the lands or tenements WW - 

| conveyed by the fine, did not put in ſuch claim within a 3 . 
and a day Ze the fine levied, he was barred for ever. This that 
was often found extremely hard, and to remedy the evil the I m. 
34 Edw. 3. c. 16. enatted, That nonciaim on a fine ſhould i 4 
ic be no bar;“ ſo that at any period or diſtance of time 3d, 
whatever, the party might make his claim. But this remedy be o 
was worſe than the diſeaſe, for men could never be fecurein 1 


their poſſeſſions.” As a medium between both extremes, the 
ſtatute of 4 Hen. 7. c. 24. after ordaining that fines ſhall be of re 
proclaimed in four ſeveral terms, enacts, © That, the proche 
« mations being ſo made, the fine is to conclude as wel 
« privies as ſtrangers, except feme coverts, infants, &. not 
« being parties thereto; and ſaving to all (ſtrangers, an 


right, claim, or intereſt they may have, provided they n 
« purſue ſuch right within five years from the time i A: 
« accrues,” This ſtatute was abs erwards explained by is 
32 Hen. 8B. Fines, therefore, paſſed agreeable to theſe u 
tutes, are always levied with proclamations, the b 
One advantage of levying à fine with proclamations, 0 gp 
cording to 4 Hen. 7. and 32 Hen. 8. is, that a nonclaim d all : 
five years makes it a complete har; whereas if it be not witli b. 
proclamations, a nonclaim will be no bar, becauſe the ſtatuſ h. : c 
of 34 Edw. 3. above mentioned will then prevail: beſidſ Pe 
which, a fine levied with proolamations is much more e 45 
| tenſive in its operation. Ver 
The fine ſur cognizance de troit come ceo 92 "i af de fn | 
is the beſt and ſureſt of all fines, and therefore gene Ma 
uſed; it is_a. Jingle fine, 'executed'; and to _ it «1 I Hap 
ee, . be Om wan e ee foul N 


d. Scr. I 5» or PASSING FINES. 


4 Its Operation, „ e 40 It MAY 


in The operation of a fine is to bar the eftate-tail, and that | 
rit only ; ; not a ny remainders or rever/i-ns dependant, thereon z 3 
: for to effect t is, A common recovery is requiſite. 
iſ. WM But where tenant in tail has the immediate reverſion i in fee 
ro in himſelf, he may make a good title by fine only, all his 
iſſue being barred thereby. | 
But this is merely to be underſtoed of fines levied mich 
ng proclamations; for otherwiſe: they have only the operation of 
| fines at common law, which, when levied of an eftate-tail, 
the create a diſcontinuance, 125 do not bar che iſſue rom bringing 
a formedon. _ | : | 


„ F 


From the deſcription above given of a fine, it is obvious, 
his that there are five things neceflary to be done in paſſing the 
ſame, 1ſt, There muſt be an original mrit ſued out. 2d, An 
all ogheement, by way of compromiſing the ſuit, is to be made. 
za, The king's conſent or licence for the parties to agree muſt 
be obtained. th, The agreement muſt be acknowledged by 
en Wl the parties thereto before the juſtices of common pleas, or 
others thereunto authoriſed. And 5th, Tt muſt be ingraſid 
e T record. Add to which (provided it be levied agreeable to 
the ſtatute), Of xk th muſt be duly made and indorſed 
thereon. each in their order - 8 


D 2 1. F the Original Writ, . 8 


Any original writ uſed in real actions will do, but not 
an original in a perſonal action. 

A writ of covenant is the one generally ſued out, which 
writ is in this caſe a real action, or it is to have execution 
and performance of the covenants, as well as damages _ 
the breach thereof. There is a certain fine called the 
mer or pre-fine to be paid thereon, but which is not 20 
4 wp till after the acknowledgment. - 

he writ is ſued out by the perſon to whom the land is to | - 

be conveyed (called the conuſee, for the reaſon hereafter given), | 
againſt the perſon who is to convey the ſame (called the 
5 * a W 1 breach of covenant. = 


How to fue out ſame. 


Make out præcipe for the curſitor of the county Lene the 
lands lie, who will prepare original. Pay 75. 6d. There 
ſhould be fifteen. days between the zeffe aud return, and it 
ſhould not be returnable until after the acknowledgment. | 


- MN „ 


4 
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The concord, 


effect this, the concord or agreement is drawn up, which: is an 
acknowledgment or recognition that the lands or tenements art 
the right of the demandant, as thoſe which the demandant 


cc 8, (the deforciant in the original writ) hath acknowledge 
be the aforeſaid manors (or other tenements compriſed in tl 


or PASSING FINES. (ch. XII. 5 


bs form of the previge is as follows: 


« Cambridgeſhire, } Command 8. B. (the connor) that juſtly, 


„to wit, f &c. he perform 10 J. P. (the cane, I al 
£01 


tc the covenant made between them of one meſſuage, one 
& ſtable, and one garden (the parcels intended to hoſe by the MW av 
« fine), with the appurtenances in E. And unleſs, &c. c 
« Rev.” 3 e 

The moſt uſual original writ on which a fine is now levied MW 2 
is a writ of coyenant prepared by the curfitor, and generally 
in this form : 55 N | 
GEORGE the Third, by the grace of God of Great ſui 
« Britain, & c. To the ſheriff of Cambridgeſhire, greeting: MW yi 
& Command S. B. that juſtly and without delay he perform 925 
& the covenant to J. P. eſq. made between them of one M 11 
c meſſuage, one ſtable, and one garden, with the appur. to 
ic tenances in E. And unleſs he ſhall ſo do, and the ſaid ]. L 
« ſhall give you ſecurity that his ſuir ſhall be proſecuted, M he 
« then ſummon by good ſummoners the ſaid 8. B. that he ] 


4 be before our juſtices at Weſtminſter in eight days of oth 


« Saint Hilary, to ſhew wherefore they will not do it; and the 
& have you there the ſummoners and this writ. Witneſs MW the 
« ourſelf at Weſtminſter, the 7th day of November, in the W fine 


 thirty-eighth year of our reign.” | 
2. Of the Concord or Agreement. ”_ 


The action having been commenced, it is preſumed tha ,, 
the conuſor (or perſon againſt whom it is brought), conſciou 
of his being in the wrong, is deſirous of a compromiſe. I 


« has of the gift of the deforciant :” from which words it u T1 

_ denominated, a fine ſur cognizance de droit come ceo qu'il ad i we 
en done. And the perſon making this acknowledgment a“ lo 
cognizance is therefore called the conuſor, and the perſon wh F 1: 

- ,avhom it is made, the conuſee. e RN be 
Ihe form of the concord is as follows: 2 g 
et And the agreement is ſuch, (to wit,) That the aforeſail befor 


« aurit) to be the right of him the ſaid J. (zhe plaintiff), ll 1. 
* thoſe which the ſaid 8. hath of the gift DE IE rela 


40 J. , and thoſe he hath remiſed and quit claimed from hu na 
« the ſaid S. and his heirs, to the aforeſaid J. and his hei 3 


a 3. 0 


See, I. OF -PASSING FINES. 
3. Of the Licentia Concordandi, © 
The concord or agreement being made, the third thing, as 
above defcribed, to be done is, the obtaining of the king's 
ent or licence for the parties to „ otherwiſe it is of no 
avail. This conſent is procured by paying a certain fine 
called the pofi-fine, (in oppoſition to the fine firſt paid upon 
taking out the original writ, called the premier or pre-fine,) - 
or ſometimes the king's ſilver; but this is not in fact paid 
till after the taking of the acknowledgment. This fine pro 
licentia concordand: is paid upon the preſumption that the 
conuſee, having given pledges at the commencement of the 


| ſuit to proſecute the ſame, if he ſhould negle& ſo to do 


without the king's leave, ſuch pledges would be liable. 
It is authoriſed by the ſtatute de modo /evandi fines. Then, 
when they be agreed of the ſum of money that muſt be given 
to the king, the juſtice ſhall ſay, &c. 5 Co. 39, Will. 5. 

The /icentia concordandi is engroſſed on the fine between 
the pracipe and concord, and is one of the parts thereof. 

It is the foundation and ſubſtance of the fine, and the 
other ſubſequent parts are but abſtracts therefrom ; for if 
the king's filver be entered, although the parties, or any of 
them, die before the other parts are entered of record, the 
fine is good, Dyer, 220. 5 „ ee 
The next part of the fine is the note of the ſine, which is 
but an abſtract out of the original writ and the concord; 
and is in this form: 5 5 
Between J. P. plaintiff and 8. B. deforciant, of, &c. 
e (the parcels), whereupon a. plea of covenant was ſum» 
“ moned between them in the ſame court; that is to ſay, 
e that the ſaid 8. hath acknowledged the aforeſaid,” &c. 
(parcels) as above. | - | f 


* 


The laſt part of the fine is the foor, which is thus— 
« This is the final agreement made in the court of our 
lord the king at Weſtminſter, from the day of Eaſter in 
% 15 days, in the 38th year of his reign, &c. before, &c. 
between J. P. plaintiff and S. B. deforciant” (and ſo recite 
in effeft the concord j. | Er 
The foot includes all, and hath the day, year, place, and 
befare what juſtices the concord was made, | ; 


— x: 


The concord being the very agreement of the parties, de- 


claring in what manner the lands ſhall paſs, it is of the ut? 
moſt conſequence that it be mage and acknowledged freely * 


and openly, without any fraud, covin, or coercion. _ - 
1 Hh 3 For 


— 6 


4% 


unable, through ſickneſs or other cauſes, to appear perſonal 


a \ 


or riss rns. [Ch. Xx 


For this reaſan in the above deſcription of a . which iz 
faid to be an amicable agreement of a fititious ſuit made with 
' the king's conſent, it is added, that this agreement muſt be 
acknowledged by the parties thereto before the juſtices of common 
pleas, or others thereunto authoriſed. The next BOY in 
3 be done is, the making LEY . 


O the ene 


- The taking of the acknowledgment by the juſtices, or others, 
is in conſequence of the ſtatute of Carliſle, 15 Edw. 2. 
which enaQts, „ That all the parties levying fines ſhall, 
e before the paſſing of ſuch fines, appear perſonally before 
ce the juſtices, ſo that their age, idiocy, or other default (if 
te there be wy) ſhall be r and cee uy the ſai 
6.8 2 * 


bo may rake the YR Dove | 
By the ſtatute ds finibur, 18 Edw. 1. fines ſhould be leviel 


- velore the four juſtices of the bench; but by 4 Hen. ). 


before h of them is ſufficient. Hence it is clear, that x 


. fine acknowledged in term time in the court of C. B. mutt 
be effectual. By cuſtom and uſage alſo, for he does not 


appear authoriſed by any fatute, the chief juftice of the 
Common Pleas may himſelf, out of court,” take the acknow- 


1 ; 
So that a fine may be acknowledged either openly in court, 


or privately before the chief juſtice, at his houſe or chamber 
without any ſpecial authority for that m0 r But there may 


be other perſons ſpecially authoriſed. to take ſuch acknowledy- 


ment, occaſioned by the parties living at a diſtance, or being 


at Weſtminſter. Hence fines are frequently acknowledged 
before comm! 1/feaners ſpecially appointed and authoriſed to take 


the fame, by a certain writ or commiſſion iſſuing out of 


Chancery, and directed to them, called a dedimus poteflaten. 
Sometimes alſo the acknowledgment is taken by a judge «1 
the circuit, in which caſe a dedimus muſt be afterwards had 
to render it valid and effectual. 5 
This practice of authoriſing perſons by virtue of a dedimyi 
to take acknowledgments, ſeems to be in conſequence of the 


ſſtatute of Carliſle before mentioned, in which there is: 
| proviſo, (That if any perſon. be by age or impotency de- 


* crepit, or by caſualty fo oppreſſed and withholden that by 
e no means he is able to come before the juſtices in court, 


fe then | two or one of the Nau by the Li of the reſdu 


2 


Wy 


— 


See.] ox PASSING FIx RES. 
h is . of che bench, ſhall go unto the party ſo diſeaſed, and ſhall 


with « receive his conufance,” © Oe os | f 
t be At this day a dedimus is granted of courſe, the form whereof _ 
fore « GEORGE the Third, by the grace of God, of Great 


% Britain, France, and Ireland, king, defender of the faith, 
« gc. To our truſty and well beloved | - 


ct | and to our beloved _ and 
cc | _ "gentlemen, greeting: | Whereas dur writ 
ers, « of covenant is depending before our juſtices of the bench 
+ 2. WW © between T. B. eſq. and M. 8. widow, P. G. and E. his 
hall, « wife, and W. C. and M. his wife, of one meſſuage, two 
fore « barns, two ſtables, one garden, ten acres of meadow, 
? (if « thirty acres of paſture, and twenty acres of furze and. 
ſaid heath, with the appurtenances, in in the county of 


« Middleſex, that a fine may be levied thereof between them, 
« before our ſaid juſtices in the ſame bench, according to the 
« law and cuſtom of England, and the ſaid M. P., E. W, 
Hh and M., are ſo infirm that they .cannot, without the 
viel e greateſt bodily danger, travel to Weſtminſter to make the 
. 7. „ acknowledgments'in this behalf required at the day in our 
at 2 „ ſaid writ ſpecified, as we are informed; we, tendering 
null W « the condition of the faid M. P., E. W., and M. in this 
not WW behalf, have given power to you, or two of you, to take 
the W « the acknowledgments which they the ſaid M. P., E. W., 
LOW- « and M. ſhall be willing to make before you, or two of 
« you, concerning the premiſes, and therefore we command 
uri, you, or two of you, that, going in perſon unto the ſaid 
er, «© M. P., E. W., and M., you take their ſaid acknowledg- 
may © ments, and when you ſhall have taken the ſame, that you 
edg. 4 diſtinctly and plainly, under your ſeals, or the ſeals of 
el; g two of you, certify our ſaid juſtices thereof, that then the 
nal fine aforeſaid may be levied between the ſaid parties of 
igel „ the premiſes before our ſaid juſtices in the ſame bench, 
take « according to the law and cuſtom above mentioned, ſend- 
toi « ing to the ſame juſtices. this writ. Witneſs ourſelf at 
rem. Weſtminſter, the 8th day of November, in the 38th year 
"i © of our reign, N F 
; . 3 B, | 


© Indorſed by the lord chancellor 

c of Great Britain at the in- 

6 ſtance of the demandant. 5 

5 5 « A. C.“ . „ 
This writ muſt be ſigned by the lord chancellor or lord 

keeper, and by one of the judges of the circuit where the 

lands lie. | ple or | 


57 5 
b 2 4 | 4 
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| that the party is. infirm and unable 4 travel, yet ſu 
| geſtion is very ſeldom true, the writ being generally obtained 
to ſave the charge of a journey to Weſtminſter when the 


a copy thereo 


or PASSING" FINES. fen. XXI. 


Though this writ- appears to be granted on « ſuggeſtion 
ſug. 


party lives at a great diſtance, 
As fines are to be levied in the court of "PRES Pleas 


only, all acknowledgments: thereof muſt be certiſied to that 
court. 


There are four ways then, we find, of. —— 3 


fine: 
ifs At the E 8 
2. Before the chief fuſtice at his houſe or 3 Gn which 


| Caſes there is no need of a dedimus). 


3. Before commiſſioners ſpecially named and appointed. 


4. Before a Judge upon the circuit (in which nen a en 


muſt be had). 
We ſhall briefly treat 4 each in their order, 


. 93 acknowhedging a Fine of the Bar of the Court Fn 


8 got the writ of covenant upon your precipe Ma 


5 the curſitor, ingroſs the præcipe and concord upon parch- 
ment; take the evrit, precipe, and concord to a ſerjeant at the 


bar of the court; let the conizſors accompany an the /erjeant 
will get it paſſed. If one of the conuſors be a feme covert, 
the chief juſtice will examine her apart as why er couſent, 


and then deliver it to the prothonotary. Having got the 


avrit, præcipe, and concord returned to you from the protho- 


. Notary, annex the præcipe and concord to the writ, and paſs 


them through the offices as hereafter directed. 


. of acknowledging a Fine before the Chief Juice | 


There is no neceſſity in this caſe to beſpeak writ of 


covenant till after the acknowledgment taken. 


Having as N pracipe and concord on parchment, make 

on paper ; go with conufors to the houſe or 
chambers of the C. J. give both the præcipes and concords to 
the clerk ; the C. J. will take the acknowledgment of the 


parties, and will lign the ingroſſed præcipe and concord, which 


will he returned to you; the paper copy will be kept by the 
clerk; then take them to curfitor for the writ, if none got 
before, and proceed as bereaer directed! in paſſing i it through 
the ſeveral offices. | 


3- Of 


oa > 2D nm,  - 


= © eo w &- @ -m. 


DO wDO Rr oO .me = rw 


ch 
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ake 


; to 
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got 


: 
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3. Of acknowledging a Fine before Commiſſioner s in the 


In the precipe for the writ of covenant, name the commiſ- 


fioners you wiſh to be appointed: one ought to be a knight, 


cable to a rule of court, Eaſt. 43 Eliz. but of that the 


| curfitor generally takes care. Carry previpe to curfiter, who 


will make out the dedimns. ' ; 


Ingroſs pracipe and concord on parchment as before, and fend © © 
down ſame, with dedimus, into the country to be delivered ta 
commiſſioners z/ or if in town, attend commiſſioners yourſelf 


with dedimus. Any tus of them may take the acknowledg- 


ment, which having done, they ſhould ſubſeribe their names 
to the caption, and alſo to an indorſament on dedimus, that 
« the execution thereof appears in a ſchedule thereunta - 
ic annexed.” e r ITT 
They ſhould in ſtrictneſs know the conuſors, or be in- 


formed by ſome perſon of credit, that the parties who come 
to acknowledge the fine are the real perſons named in the 
concord. They ſhould read the contents of the concord to 
the conuſors, who are to-acknowledge their eonſent thereto, 


and thereupon the conuſors are to fign the concord. If either 
of the conuſors be a feme covert, the commiſſioners ſhould. 


take her apart, acquaint her with the contents, effect, and 
conſequence of the fine, and examine her whether ſhe ac- 


knowledgeth the ſame voluntarily, or D fear, 


or dread of her huſband; in which caſe they ought not to 
take her acknowledgment. The commiſſioners alſo ought 
to take care that none of the parties be infants, lunatics, 
idiots, or otherwiſe unfit to be conuſors. % DUH - 

It was to prevent abuſes in this reſpect that it was ordered 


as 


by rule of court, Eaſt. 43 Eliz. that no fine ſhould be re- 


ceived unleſs. acknowledged before a judge or ſerjeant at 
law, or a knight to be of the quorum. The acknowledg- 
ment having been thus taken, one of the commiſſioners, or 


ſome other perſon who was preſent at the taking of the ac- 
knowledgment, and who knows the parties, muſt perſonally 
appear before the C. J. or ſome other judge, and make oat 


of the due execution of the dedimus, agreeable to rule of 
court, Hil. 13 Geo. i. The judge will then write his 
allocatur under the concord, for paſſing the fine; after which, 
take precipe, concord, and dedimus, to curſitor, get the writ of 


covenant, and proceed as hereafter mentioned. 


By way of regulating this part of the proceedings, and of 


ſettling the form of the affidavit, the following rules of 
court were made: TEL Le 


„ Hilary | 
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„Hilary Term 17 Geo. 2. 1744. · 


— 


"46 Finet. | 


e Whereas by a rule of this court, made in the 1 3th year 


* of the reign of his late majeſty king George, it was ordered, 

'« that no fine whatſoever, taken and acknowledged before 
tc any commiſſioners by virtue of a writ of dedimus poteſtatem 
. to them directed, be allowed to paſs, unleſs ſome perſon 
c preſent when ſuch fine was taken and acknowledged did 
ac perſonally appear before the lord chief juſtice, or ſome 
ac other juſtice of this court, and was examined upon oath, 
«& touching the due execution thereof, and particularly whe. 
_ «. ther ſuch perſon knew the parties acknowledging fuch 
fine; which rule has been found by experience to be 
tc attended with inconveniences, and has not anſwered all 
cc the good purpoſes for which it was intended: For remedy 
4c thereof, and the better to aſcertain the practice for the 
Yo os: WY ror d Tae 
It is ordered by this court, that from and after the firſt 
cc day of next Michaelmas term, inſtead of an oath made 
cc viva voce of ſuch due acknowledgment of ſuch fines, an 
« affidavit or affidavits in writing-0n parchment: ſhall be 
% made and annexed to every fine ſo taken as aforeſaid, in 


Which affidavit or affidayits the perſon or perſons. making 


ie the ſame ſhall ſwear that he or they knew the party or 


4 parties acknowledging ſuch fine; that the ſame was duly | 


, ſigned and acknowledged; that the party or parties ac- 
% knowledging, and alſo the commiſſioners taking the fame, 
E'were all of full age and competent underſtanding ; that 
« the ſeme coverte (if any) were ſolely and ſeparately exa- 
„„ mined apart from their huſbands, and freely and volun- 
& tarily conſented ta and acknowledged the ſame; and that 
% the conuſor or conuſors, and every of them, knew the 
ec ſame to be a fine to paſs his, her, or their eſtate or eſtates; 
e which fine, together with ſuch affidavit or affidavits an- 
E nexed, ſhall be tranſmitted to the ſaid lord chief juſtice, 
. <<. or ſome other juſtice of this court, for his a/locatur 
de thereon; and ſuch affidavit or affidavits. ſhall remain an- 
e nexed to ſuch fine, and be left with the ſame in the pro- 


4c per office: And it is ordered, that all and every ſuch 


« affidavit and affidavits as aforeſaid, except where the per- 
„ ſon or perſons at the time of their acknowledging the fine 
« are in Ireland, or in ſome other parts beyond the ſeas, 


4 ſhall be made by ſome attorney or attornies of the courts 


« of Weſtminſter-hall, or of the great ſeſſions in Wales, 
*,.0r of the counties palatine of Cheſter, Lancaſter, and 
« Durham, and ſhall be ſworn before a perſon duly autho- 
e rized to take affidavits in this court. Bon as 40 
= . 8 «K An 


or PASSING FINES. (ek. XXI. 


" 4 . 
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„ knowledgment of ſuch fine, 


+5 P 


Ser. . or PASSING FINES. 


« And it is further ordered, that if any ſuch affidavit or 
16 affidavits, as aforeſaid ſhall be made and annexed to any 
& fine, and tranſmitted to the lord chief juſtice, or any other 
« juſtice of this court, for his allocatur thereon, before the 


4 ſaid firſt day of Michaelmas term, ' ſhall be received and 


« allowed, inſtead of an oath made viva voce of the due ac- 


The Form of an Affidavit of the due Caption of a Fine. 
c In the Common Pleas, e 
ct A, B. of in the county of one of the attor- 


te nies of his majeſty's court of and one of the 


„ commiſſioners named in the writ of dedimus potęſtatem, for 


.« taking the acknowledgment of the fine hereunto annexed, 


c maketh oath and faith, that he knows C. D. and E. his 


de wife, and F. G. and H. his wife, the conuſors named in 


« the ſaid fine, and. that the ſame was duly figned and ac- 
* knowledged by them before this deponent and J. K. 


« gentleman, the 9 ommiſſoner . named in the ſaid _ 
6 Lt nd fiat the A EE ACS 700 1 


* 
« and H, his wife, and alſo this deponent and the ſaid J. K., 
« were, at the time of taking and acknowledging the ſaid 


« fine, all of full y and competent underſtanding ; that 


« the ſaid E. and H. were ſolely and ſeparately examined 
« apart, from their huſbands, and freely and voluntarily 


« conſented to and acknowledged the ſaid fine; and that 


« the ſaid conuſors, and every of them, know the ſame to 
« be a fine to paſs his, her, or their eſtate and eſtates. 


| | „ N . 80 : A. B, ; 
& Sworn at in the county | 
«gt. - ._ the. .- day ar” 
TE in the year of our 


| « Lord 1798, before me, 
J. M. one of, &c.”. 


1 Or thus, if the affidavit is not made by a commiſſioner, | 
id ; ; Ns } 3 f 


c In the Common Pleas. 


4 A. B. of in the county of one of the attor- 
6 nies of the court of mazketh oath and faith, that he 
 $ knows C. D. and E. his wife, and F. G. and H. his wife, 
e the conuſors named in the fine hereunto annexed, and 


5 that the ſaid fine was duly ſigned and acknowledged by - 
% them in this deponent's preſence z and that they the ſaid 
« C. D. and E. his wife, and F. G. and H. his wife, and 


„ alſo J. K. and L. M. gentlemen, the commiſſioners 


60 taking | 


% 


„ By the Court.“. 


1 
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© taking the fime fine, were, at the time of the making 


« thereof, of full-age,” &c. (as in the former). 


32 It 1 4 y one conuſor and his wife, fay—and each | 


of them doth, CORE MO | 
This rule of Hilary term, 17 Geo. 2. having anſwered 
many but not all the good purpoſes for which it was intended, 


in order to make the ſame more effectual and complete, and 


i 


the better to aſcertain the practice for the future, the fol- 


lowing rule was made by the court. 


; 6. Whereas by a rule of this court, made in Hilary rm 


F in the I th year of the reign of his preſent majeſty, it was 
c ordered, that from and after the firſt day of the then next 
4 Michaelmas term, inſtead of an oath made viva voce of i 
be the due acknowledgment of fines, an affidavit or affidavits 


te in writing on parchment ſhould be made and annexed to 


« every fine ſo taken as aforeſaid, in which affidavit or 
be affidavits the perſon or perſons making the ſame ſhould 


« ſwear, that he or they knew the party or parties acknow- 


. « ledging ſuch fine; that the ſame was duly ſigned and ac- 


c knowledged ; that the party or parties acknowledging, and 


& alſo the commiſhoners taking the ſame, were all of full 


« age and competent underſtanding z, that the eme coverts 
ce (if any) were ſolely and ſeparately examined apart from 
ic their huſbands, and freely and voluntarily confented tq 
& and acknowledged the ſame; and that the conuſor or 
& conuſors, and every of them, knew the ſame to be a fine 


. to paſs, his, her, or their, eftate or eſtates; which fine, 


te together with ſuch affidavit or affidavits annexed, ſhould 
« be tranſmitted to the lord chief Juſtice, or ſome other 


< juſtice of this court, for his allocatur thereon, and ſuch ' 


e afhdavit or affidavits ſhould remain annexed to ſuch fine, 
& and be left with the ſame in the proper office : which rule 
© has been found by experience to have anſwered many, 


de but not all the good purpoſes for which it was intended. 


« 'To make therefore the ſame more effectual and complete, 


4 and the better to aſcertain the practice for the future, 


It is ordered by this court, that from and after the firſt 
« day of next Michaelmas term, in the affidavit or affidavits 


„ made in purſuance of ſueh rule, the perſon or perſons ſo 
c making the ſame ſhall not only ſwear as they are directed 


e by the faid rule, but alſo that the fine was duly ſigned 
« and acknowledged upon the day and year, or days and 


«© years, mentioned in the caption; and if there be any 
4 razure or interlineation in the body or caption of ſuch 


——_ y 


« fine, 


— 
% " 
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1 « fine, that ſuch razure or interlineation was made before 
(dhe party or parties ſigned the fine, and before the caption - 
ach « was ſigned by the, commiſſioners, which affidavit or affi- 

« davits ſhall be annexed to the fine, and ſhall be tranſmitted 
red 4 to the ſaid lord chief juſtice, or ſome other juſtice of this 
ed, « court, for his a/locatur thereon, and ſhall. remain annexed 


nd « to ſuch fine, and be left with the ſame in the proper 

ol. office, as is directed by the ſaid rule. WT 

| J) « By the Court.” 
An Addition to be made to the former Affidavit. 

e And this deponent further ſaith, that the ſaid fine was 


ha « duly ſigned and acknowledged upon the day and year 
5 “ mentioned in the caption, (or upon the ſeveral days and 


of WM © year or years reſpeCtively mentioned in the captions, if 
« there happen to be more captions than one,) and that the 
« razure or interlineation (razures or interlineations) in the 
+ body (or in the caption or captions) of ſuch fine (as the 
uld « cafe ſhall happen) was (or were) made before the party 

| « (or parties) ſigned the ſaid fine, and before the _ caption _ 


1515 „ (or captions) was (or were) ſigned by the commiſſioners,” : 
and e „% Tu ng | 
full 4. Of acknowledging a Fine before a Fudge on the 
Pr ts | CRONE TR | Circuit. . | | Ex F 
om Ingroſs præcipe and concord on parchment, take copy thereof 
tq on paper, go with the conuſors to the judge, who will take 
Rk acknowledgment, and return you the ingroed præcipe and 
ne concord; pay 13s. When judge comes to town, get dedimus 
os of curſitor directed to ſuch judge, which carry to his cham- „ 


uld i bers, and his clerk will certify thereon the caption ; pay 


per 17. 6d; then get writ of covenant, and proceed as hereafter 
ach mentioned. EY Fe . | Sole Fane 
ne, | . 


ule Of the different Offices through which a Fine muſt paſs. 


ed. The writ of covenant being obtained, and the concord 

te, made, ingroſſed, and properly acknowledged, in order to 
complete the fine, they mult paſs through the ſeveral follow- - 

irſt ing offices for the reſpective purpoſes hereafter mentioned, 


vits I viz. the Alienation Office, the Return Office, the Warrant of 
s ſo Attorney Office, the Cuſtos Brevium Office, the King's Silver 
ted MM Office, and the Chirographer's Office. | | 
ned py es 5 i Alienation Office. 

It has been obſerved, that upon the taking out of the 
uch briginal, a fine, called the premier or pre-fine, is to be paid, 
ine, which is pro licentia alienandi, i. e. for the king's leave to _ - 


1 


— 


or PASSING FINES. (Ch. XXI. 


FE lands about to bs conveyed ; which ſine is not actually 
paid till this time. Take brit Præcipe, and concord to the 


Alienation Office for this purpoſe, which is called getting the 


writ compounded, there being certain pagan appointed to ſet- 


| tle and compound theſe fines. 
| ' Formerly nothing more was Jane at this office; 7 but now, 
by ſtat. 32 Geo. 2. c. 14. the other fine, called che poſt fine, 
or King's filver, which is pro licentia concordandi (as above mens 
| tioned), is alſo to be paid here; it is 2 as much, and 
half as much more, as the pre: fine. 


For fürther information on this head, ſee the c aboye ſtatute. 
Return Office. - 


| Then take writ, præcipe, and concord to.the 5 Office, | 
now kept at the Prothonotary's, to get the writ returned: the 


return of the ſheriff will be indorſed thereon, which is, as in 
other real actions, nothing more than the fictitious names of 
the pledges to proſecute, and of the fummoners ; pay 1s. 6d. 

(7 From the return-day of the. writ, the po/t- 8 — 
been pon the fine begins to operate. 


W, arrant of Attorney Office. - 
Make out warrant of attorney as follows: Norfolk. A. B. 


[1 208 (the conuſee) puts in his place C. D. his attorney, to pro- 


« ſecute a writ of covenant againſt E. F. and G. his wife, (he 
« conuſers,) of lands and tenements in 8:“ file it with clerk 


of warrants; he will ſtamp the writ of covenant, and will. 
alſo keep a note of the writ of covenant. 


'The form of the note is as follows, agreeable | to rule of 


court, Hil. 14 Jac. 1.: 
Norfolk, f. A. B. pro. bh. 2 C. D. ad proſequend. bre 


« de con e E. F. de maner oe Dale, cum pertinen ac de ten 


: 6:00 Sale, &c. 


Cuftos 3 Office | 


Go to cuſtos zrevium, who will indorſe on concord] the term 


of which fine was proclaimed, and will alſo ſtamp writ and 


concord. 


Then apply to curfitor to mark on writ the ſum paid Fae the 
precne, PRO licentia OC O's which is called getting the 


writ pro d. 


| Kings 8 Silver Offce | 
8 which carry writ, præcipe, and concord, to King s Sil- 


ver Office, where, ſince the pgft. ine, or king's filver, which 
| uſed to be paid nd is now w paid at Alienation Office as above 


mentioned, 


* 
— 


See. II. or PASSING INES. 


mentioned, nothing i is done but merely ſtamping the writ 
and concord, and an wo taken of the — to be 1125 
chere. rk 

cr Sometimes fines, as upon mortgages, are carried no 
further than this Ws and are recorded here. | 


 Chirographer's Office. Wy 


The laſt office is the Chirographer's, to which writ, 8 
dedimus (if any), and concord muſt be taken, and the proper 
clerk for the county in which the lands lie will make out the 


indentures of fine; call for the ſame a few days after, pay 


5. 6d. or more, according to the number of warranties. 
The fine is then completed, for it becomes ingraſſed on record, 
which, it may be remembered, was the /a/? thing neceſſary to 
be done, according to the deſcription above given. The re- 


cord of the fine, which remains in the poſſeſſion of the chi- 


rographer, is deemed the principale recordums and alw ays con- 
ſidered the true record. 

The chirograph of a fine is good evidence thereof. 

7 The fine, if it be inſiſted upon, may be detained two days 
in each of the reſpective offices above mentioned, (except 
Warrant of Attorney's Office,) whereby not only great delay 
would be occaſioned, but if near the end of term, poſ# termi- 
nums, and other extra fees, would become chargeable ; but 
by paying the different clerks the trifling gratuity of 6d. for 
expedition, the fine may be carried through all the offices in 
one day. 

N. B. If the lands lie in di ferent counties, there need be 


only one dedimus, which may be had of the curſitor of either 


county, and alſo only one concord, but there muſt be ſeveral | 
writs of covenant. - | 


: 0 th Preclamations. 

The laſt ſtep proper to be ken in order to complete the 
fine according to the ſtatute, which is the ſafeſt way to do 
for the reaſons before given, is to get the proclamations aur 


made and indorſed thereon. 


Fines are to be proclaimed, during term, at the time the 


court is ſitting, Four times; once in the term wherein they are 


ingroſſed, and once in each of the three ſubſequent terms. 
Should there be any error in the proclamations, the fine 

will ſtill be a good one as at common law, ſubject, however, 

tothe inconvenience of the oro of nonglaim above men- 


tioned. 


* 


479+. - 


1 d 5 


» 


0 the ine of 1 5 


ty 5 Hed. 4. c. 14. all the proceedings on fine both pre- 
vious to, and at the acknowledgment thereof, ſbould be in- 


. 1 of e 0 in = court of Common Pleas; 3 but by 
23 Eliz. e. 3. the whole proceedings may, upon the requeſt or 
eleflion of any perſon, be inrolled. 


The inrolment ſeems only a further ſecurity at the 


eleflion of the party, in caſe any accident ſhould ENT to the 


record at the E ke | 


ws * * * 


Thus then, A ble to RY deſcription of a fine above 


mentioned, nd it to be an amicable agreement of a 
4 fQitious fait, ene upon a writ of covenant, which 


« agreement muſt be made with the king's conſent and licence, 
t and acknowledged by the parties thereto before the juſtices 
of Common Pleas, or others thereunto authoriſed, and be 


4. in gr ed of record in the ſame court.“ It may afterwards 


be my ed * inralled, though it is a good you without. 


07 the Parts of a Fine. 


A fine, when completed, confiſts- of five 57 1. The 
<vrit of covenant, or original writ. 2. The /icentia concor- 
dandi, 3. The cancord.— All of which we have ſufficiently 


conſidered. 4. The note, which is only an abſtract of the 


writ and the concord, naming the parties, the parcels, and 


the agreement. And, 5. The Foot, or concluſion, which in- 


cludes the whole matter, the parties, times, places, and before 


whom it was acknowledged; of this the indentures or chiro- 


graph are made at Chirographer's Office, and delivered to the 


| parties. It begins with Hæc et finalis e and then re- 
cites the whole proceeding at length. 


Of Popping a Fine from paſſing. 


In order to flop any fine from paſſing, enter a caveat at the 


King's Silver Office, and notice will be given 798 if ſuch fine 


W be ne to be levied. 
Of ſearching for 4 Fine. 


© Search for fines at the Ki ing's Silver Office, where entries 


are Os or at the TE” 5 18 888 


— 
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or ment, will not do. And, by ſtat. 4 Ann. c. 16, where the 
fine is levied with Fr e no ſuch entry ſhall be of avail, 


10 unleſs an action ſhall be commenced thereon within one year 


Ne after the making of ſuch entry, and proſecuted with effect. 


2d, By plea, as if the parties leyying the fine had no eſtate 


of freehold 1 in the lands conveyed, then any ſtranger, (but 


not a part by pad to the fine,) having a claim, may avoid 
leadin e 


the he, & g . finis nibil habuerunt tempore leva· 
| tionis fs % 3 A. B. cujus Alatum ipſe Babet. 
ve 
3d, Eines may be ſet aſide and ayoided for fraud, deceit, or 


Br coving either by writ of ee 5 
2 en. 3 | bs | . | 

7 | 
e o⸗ reverſing Fins, 
ds ' Fines can only be reverſed by writ of error, being deemed 


Fr. given in a court of record. Error may be brought 
R. any time within geuenty years after fine levied; but 
it mult be by a party or privy to the judgment. 

The tranſcript of the nate of the fine is removed into 


he B. R. and thereqn errors are aſſigned. If the eourt think the 


Of avoiding . i 85 + 55 ” et 
| 18. By ent Any on having right of entry on dhe 0 
e- lands ett „ may, y making an aFua/ entry thereon 
"” within the lamited time, avoid a fine; but it muſt be an afual 
Yy entry, for confeſſion of eaſe, entry, and ouſter, as in eject- + 


or · errors fatal, and that the fine ought to be reverſed, a certiorari 


tly iſſues to the chiro grapher to certify the very note of the fine, 
the which when certified to the court, it is actually cancelled ; 
nd or a writ may be ſent to the treaſurer and chamberlains of 
in- the Exchequer to take the fine off the file. 

ore As the proceedings in a ſuit are conſidered in firs until 
ir- judgment given (although the record be made up), a fine 


the may be amended or invalidated at any time during. & term in | 


re- ¶ which it N ay motion in 8 of C. ” 


| SxcriOn n. 2 
5 07 nh Recoveries. 


The Nature of a W Recovery. 


brought againſt the tenant 11 the e in ER of 2 


Vor. II. defau 1 


of 


k 


l „ 


2 


A common recovery is a judgment obtained in a fAitions ſuit : 
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Vere an adverſary, or actual ſuit. . It may be uſefal, there 


_ adverſary 


. evarranted 
no ſuch title in him, and the rightful proprietor of the lands i ;, 


_ freehold for the recovery thereof, ſuch tenant called upon er ot 
' wouched (from wore, to call) the perſon who made ſuch war. 41 
_ranty to him; and if it happened that the vendor had ſu 


ference being, that the laſt vouchee, or perſon called upon, 9 
_ :who is always a nominal perſon, as the crier of the court, or the ,; 


1 07 the Force and Effet of a Common Recovery. 
Common recoveries operate as an abſolute bar not only of pail 


tion of a common recovery is governed by the number of 


* 
i 
= 
1 
ES 


or SUFFERING RECOVERIES. LON 

 * default made by the perſon who is laſt vouched to warranty Ml 
e Ne wee 
mode of proceeding muſt be 1 44 and adhered to, as if i n 


fore, ram; 00 conlider the ground and principles of ſuck 
When a Soren purchaſed a freehold eſtate, the vendor 
e title to the vendee; if therefore he had in fa& 


afterwards brought his rea action againſt the tenant of the 


himſelf bought the lands under fimilar circumſtances, and 


under 2 warraniy from 4 third a perſon, he called 3 or . 


youched ſuch hir perſon upon his warranty; and fo totiu ¶ of 
'quoties. The conſtquence of which was, that the demand - co 
ant or plaintiff recovered judgment againſt the tenant, and the . 
tenant had judgment againſt the vouchee, to recover lands of 
equal value in recompence of the lands ſo warranted by him. 
uch alſo is the principle of a common recovery, the only dif. 


like, and is denominated the common wouchee, upon being thi 
vouched pleads, and then makes default; upon whoſe default, 
Judgment. is recovered by the demandant againſt the tenant, 
»who is ſuppoſed to have his recompence from the vouchee; 


_ which recompence, although merely nominal, is the chief . 


corner-ſtone of this artificial ſtructure, a common recovery; 


for it is allowed, that the reaſon of the original determin- 1 
ation of the judges in favour of a common recovery being x 


good bar to an eftate-tail, was becauſe the iſſue in tail had x 
rerompence in valae, either real or fictitious, for the eſtate- tai 
which was recovered, va gy tn 


all eſtates-tail, but of remainders and reverſions expectant on 
the determination ef ſuch eſtates ; whereas it may be remem- 


bered, that a fine only barred an eſtate- tail, and not the re- 


mainders or reverfions. _ _ in il 


80 a common recovery bars all am remainders; but 
not an executory deviſe, unleſs the perſon to whom the execu- 
tory deviſe is given comes in as a vouchee. Bur the opera- 


* perſons 


nt; WY perſons youched in the ſuit, for- it may be Fulfered with 


a 3 — _ daubley, or treble voucher, or even with a greater 


ere · is brougbt againſt the tenant in tail himſelf, who immediately 


luck Wl youcbes over the common youchee, it is a good bar to the 


eſtate, whereof the tenant in tail is in paſſeſſom at the time of 
nder the recovery, but not to any other eſtate. _ - _ 


fact WM If ſuffered with a double voucher, (. e.) where the precite 


ande is brought againſt ſome other Jenſon, and the tenant in tail is 
the youched, who then vouches the common vouchee, it is not 


n or i only a bar to the eſtate whereof he is then in po/z/Fon, but 


war. WW alſo to all other eſtates to which he has any right, although 


had Wl ſuch eſtates be diveſted out of him, and diſcontinued. _ . 
and If ſuffered with a zreb/e voucher, it is a perpetual bar to 


n or the eſtate whereof the tenant to the precipe was ſeiſed, and 


totiu ll of every other eſtate which has ever been in the firſt or ſe- 
and- BY cond vouchee, or their anceſtors, and of all remainders and 
d the BY venous, and charges and incumbrances thereon, | 


him, i. Af the Efſemtials to a Common Recovery. + 
dit. 1 has been before obſeryed, that the ſame formal preciſion 
auß is neceflary in ſuffering a common recoveryy though a fiti- 


being Wi things: therefore fentia/ to the validity of a common reco- 
very. iſt, A proper original writ. ad, A goad. tenant to the 


Of each briefly in their order. 


bees th, The maul ther 
wery;l . Of the Original Writ. © 3 
3 Upon any writ whereby lands are demandable, a common 
* recovery may be ſuffered, but the uſual one is a writ of entry 

3 7 | | Ky? 


A e „ cio, 5 WEE 
This writ was given by the ſtat. ' of Marl. 52 Hen. 3. 
c. 30. 3 for at the common Jaw no perſon diſpoſſeſſed of his 
Jands was entitled to recover them by this p2/2/ory action of 
A 1 of entry, after more than o alienations ar deſcents had 

alſed. 1 1 | 5 5 
nt on G If one alienation or deſcent only had taken place, the writ 
mem-Mof entry was in the per (as it is called), becauſe it ſtated, that 
ne re- the tenant had not entry but by A. B., niſi A A. B. gui ſe 
in illud intruſit et illud tenenti dimiſit. „ | 
If 400 alienations or deſcents ha 
and cui, ſtating, that the tenant had not entry but 4% C. D., 


VER C. D., cui A. B. lud dimiſit qui je in illud intruft. 
: „ +& 2 | And 


e wit gh wunker, (6) where th proc 


tiaus action, as if it were an adverſary ſuit. There are iu 


nant, By recipe. 3d, The wouc 5 by the tenant. At „7% judgment. | 
£0) « 


paſſed, it was in the per 
10 whom A. B., who was the original wrong-doer, demiſed it, 


3 
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che demandant after two degrees, i. e. two alienations or de, 

ſcents, being driven to his writ of right, „ 
_ the original intruder to the tenant, and merely alleging, that 
ouſter or intruſion made by the original wrong-doer, niſ posr 
intrisſonem quam A. B. in ud fecit. Nor indeed can an 


thing more be requiſite, ſince, if the original title he bad, ſo 
of courſe mult be the derivative title. 1 or 


againſt the perſon _ in paſſeſſion of the freehold, otherwiſt 
L 


44 tained and writ of ſeiſin awarded, provided the ſame ap 


1 pear to be levied or executed before the end of the ten | 
* in which ſuch recovery was ſuffered.” And alſo, th ber 
« although the recovery itſelf do not appear to be entered 27 
4 or be not regularly entered on record, yet the deed to mal fro 
« a tenant to the precipe, and declare the uſes of the rec er 
20 hav! ſhall, after a poſſeſſion of twenty years, be ſufficienh die 

. © evidence, on behalf of a purchaſer for valuable conſider + 
. ation, that ſuch recovery was duly ſuffered” | 1 
22 Of te Fucking 1 
The tenant ta the precipe, when counted or declare vun 


againſt, much vouch, or call upon another perſon who is ſuf 
poſed b have warranted the tet bm a the original p 
CSS 


OF SUFFERING RECOVE! ch. XN. 
And theſe were the only writs of entry at common he, 


But the writ of entry in the 5e, is of a more general and 
comprehenſive nature, avoiding any deduction of title from 


the tenant had not entry unleſs after or ſubſequent to the 


2434, Of the Tenant to the Prreipe. 


All real actions for the recove of land muſt be brought 


they would be ineffectual, ſince no ſeiſin could be had. 
= Likewiſe in common recoveries, it is abſolutely requiſite that 
the tenant to the precipe (ſo called from the writ or præci 
guod reddat being brought againſt him) ſhould be a2ualj 
ſeiſed of the freehold which is about to he conveyed. _ 
This may, and uſually is done by the tenant in tail exe. 


fe 

* 
. cuting a deed or paſſing a.fine, for the expreſs purpoſe d 

making the perſon therein named tenant to R 1 

Much reading is to be found in the books, and great nicey i 44 

if 

uf 

th 

co 


ſeems to have been required, both as to the time and manng 


of conveying a legal freehold to make a good tenant to the 


But this is now regulated, and the doubts formerly enter 
tained in à great meaſure cleared up by the ſtat. 14 Geo, 2, 


c. 20, which enaQts, that * all recoveries ſhall be valid, not ;;, 


es withſtanding the fine or deed making the tenant to the 
« præcipe ſhould be levied or executed after judgment ob. 


tered, 
mal 
reco 
cient 
aſider 


a See 14 OF SU rn RECOVERIES, 
chaſe ſince it is by the default of the laſt youches, that the x 


jud ment or recor py obtained. 
3 den f fired, 4 
ire; and the recovery, when ſu * | 
. 178 e 


4th, 50 the Fulmer. . 
of the er, ent is: 0 it is cad 
aforeſaid I. S. do recover the ſeiſin againſt the 


ke 
2 7 


the entr 
« ed, that t 
10 ſaid W. 


« aforeſaid G. R. to the value,” Se. | 
Jud 3 muſt not be given before the return of the 
writ 0 or ſummons. 


If 9 7 0 of the parties, demandant, tenant, or any of the / 


vouchers, « die before judgment, the recovery is void. 


Fi, The Execution,” 
| Demandant having obtained 3 a writ of habere 


as ſeiſinam is awarded to give him poſſeſſion. The time 
he the writ ſhould be teſted and © returnable, is men- 
tioned hereafter. : 


Thus is the mode of proceeding from ths commencement 


of the ſuit. to judgment and exeention, ſtrictly adhered to in 


the fictitious ſuit, wherean a common recovery is founded, ay 


if it were an aHua real action. The judgment then remains 


upon record, and the claim or title of the demandant being 


thus folemnly ratified and confirmed, a common. recovery by | 


comes a ſettled and ſafe afſurance or conveyance. 


We ſhall conclude with briefly confidering the mere prac . 


tical part or the mode of Suffering 9 common . 


How to ſuffer Recoveries. - 


There are two ways of. ſuffering recoveries. ft, By 8 
perſonal appearance of the parties in court, 2d, By their appear» 
ance by attorney. The former is the eaſieſt and wands but 
from certain circumſtances, as diſtance of reſidence, fickneſs, 


or the like, the ter oy; e conve- 
nient. | 


iſt Where the Parties pirkinally bir in Oui 
. parties, are here properly meant the tenant and 


: 455 
4 © i 
* 
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le, or treble vouchers, as the caſe may 


B. 'of the tenements aforeſaid, with the appurte- 
* nances, and that the ſaid W. B. have of che lands of the 


46s 


% OF SUPPER 

4! oy Of the Præcipe. 2 { T; 481 15 4 j; 

Make out procipe for writ of pou) „ naming therein the 

demandant and tenant, the parcels, and the places where they 
lie; alſo the names of the different vonchrer, and whether 
they appear and vouch in perſon or by attorney. It is the 

practice, however, not to get 4vrit of entry immediately there. 
on, (though in point of regularity it {till might, and perhaps 
 __ _  » ought to be done,) but firſt to pats the recovery at the bar. 
Z Fe form of the præcipe, if with a ſngle voucher, is ag 
W 5 „ 
1 « he render to W. M. eſq. four meſſuages, four garden, 
« forty agres of land, fifty acres. of meadow, fourteen acres 
« of paſture, twenty acres of willows, two hundred acres of 
ve furze and heath, and common of paſture for all manner 
< of cattle, with the appurtenances in L. and O., and alſo the 
< reQory of O. with the appurtenances, and alſo all and all 
t manner of tithes, oblations, obyentions, and emoluments 
« to the ſaid rectory belonging or appertaining, which he 


7 


1 * . 
. 4a 24% 7 
* 
e * 7 


— * 


« claims, c. Bet 
« Tenant in en vouches to 


« warranty Thomas Francis 


. 


| | The ſame form of: precipe is to be obſerved if it be with 
1 D double, treble, or any other number, of ' vouchers, only re- 
m__  peating the names of the perſons who, vouch each other, and 
my always making Thomas Francis Martir the laſt perſon vouch- 
ed, as follows, ſuppoſing it to be à treble. voucher: . 
« Tenant in perſon vouches to 
« warranty A. B., who in | 
« perſon vouches C. D., who 
« alſo in perſon vouches 
«© Thomas Hancis Martin.“ N 


T paſſing Recovery at the Bar. | 
Attend with the tenant and vouchees at Weſtminſter; take 
with you your precipe, which give to a ſerjeant or his clerk, 

 Serjeant, with other ſerjeants, will count thereon, and ſign MW: © 
the ſame, Prothonotary will enter precipe in his book kept 
for that purpoſe, and will write on precipe, that the appearance 
of the tenant or of the tenant and wuches, is or are recorded by the . 


"<4 a _= -© re dk et wats om a. acc qa n ATR 


2 — =, 2 8 3 


(a) Thomas Francis Martin is bag-bearer to the Cuſtos Brevium, who is 1 


always che con 
11 3 


. 0 ourt, * 


take | 
lerk, | 


| fign 
kept 
rance 


by the 


ho is 


court. 


get II. Oy SUFFERING R 
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court, It will then be returned to you. The number of ſer:- 
to count depends upon the number of youchees, there 

E one ſerjennt to the demandant, another to the fenant, and 
an to each voucher. oe” C * 
The cout itſelf is little more than a repetition of the writ 
of entry againſt the tenant; to this count the ſerjeant for 
tenant anſwers, that the tenant is preſent there, and vouches 
to warranty A. B. The ſerjeant for A. B. then aſſerts, that 
A. B. is preſent, and prays the demandant to count againſt 
him; upon which the ſame count, mutatis mutandis, is re- 
ed. A. B. then voucher to warranty C. D., and ſo on 
through all the vouchees, againſt each of whom a ſimilar 
count to the firſt is uſed, until at length the 44% vouchee (which 
is the common vouchee) appears and pleads thereto; upon 
this the demandant prays leave to imparle, which being grant- 
ed, common vouchee does not afterwards appear, whereon 
judgment of default is obtained; all of which ſeveral counts, 
vouchers, plea, and imparlance, in their order, are now ſet 
forth in the entry of the recovery on the plea roll. | 
In ordinary caſes the ſerjeants do not count in full form, 
but when a nobleman appears to ſuffer a recovery, they do; 
and in all caſes the fame form is preſerved in the entry of 
the recovery as if they did. The preciſe nature of this 
counting,' therefore, may be ſeen by the form of the entry of 
ee, which ge 15 V 


. Of the Writ of Entry.“ ; 
Having paſſed the recovery at bar, take copy of præcipe, and 
carry it to curfitor, who will make out the aurit of entry, which 
is a writ of entry /ur diſſtiſin in le poſt, as above mentioned. 
The writ of entry muſt then be carried to Alienation Office 
to be compounded: you muſt then get attorney-general's 
hand to it, and carry it to Return Office, now kept at the 
3 Office, to be returned in the ſame manner as 
the writ of covenant is compounded and returned in paſſing 
The form of the writ of entry is as follows: 


GEORGE the Third, by the grace of God, Er. To the 


e Sheriff of Norfolk, greeting: Command A. B. that juſtly 
and without delay he render to C. D. eſq. twenty acres of 


« land (here recite parcels) with the appurtenances in G., which 
« he claimeth to be his right and inheritance, and into which 
«© the ſaid A. hath not entry but after the diſſeiſin, which- 

« Hugh Hunt thereof unjuſtly and without judgment made 


4 to the ſaid C. within thirty years now laſt paſt, as he faith, 
AE e be. compacts. e ths" ANGIE he Boy. 
4 20 * 5 


N forced 


* : 


60 forced him; and unleſs he ſhall do it, and che ſaid C. ſhall # 
40 
60 
66 


v ſecure you for proſecuting his complaint, then ſummon 

e dy good ſummons the aforeſaid A. that he be before our 
s Juſtices at Weſtminſter on the morrow of All-Souls to 
„ ſhew wherefore he will not do it, and have you there the 


„ ſummoners and this writ. Witneſs ourſelf at Weſtmin. 10 
“ ſter, the 10th day of October in the 38th year of our 10 
I be return is in this manner p 
V © Pledgesof proſecuting, J Neher Re, 

„ John Denn. 8 


5 Summoners, | Richard Fenn. 
« L, M. Eſq, Sheriff” 


Before writ of entry is returned, you may prepare writ of 
feifin, which is to be ſigned by prothonotary, and ſealed; then 
carry writ of ſeiſin, together with writ of entry, to the Return | 
Office, to be returned; but it is uſual, for the ſake of expe- 
dition, to indorſe the return of the ſeiſin on the writ before 


you carry it to Return Office. 


The day of executing the writ, by giving ſeifin, as indorſed 


thereon, may be any day within a reaſonable time after its th 
teſſe, and before the return, „„ 
455 The writ of er ſhould bear 1e the fourth day incluſive 

after the return of the writ of entry, or laſt writ of ſummons ad 

(when ſummons is neceſſary, which ſee pg, tit. Sum- thy 

mons); and there ſhould be 15 days between the fe and 1 
return. : DOE tb Ts Ce Oe oa - 7 

If the writ of entry or laſt writ of ſummons (when you WW —, 

proceed by ſummons) is returnable too late in the term, that = 


you cannot make your writ of ſeiſin returnable. in that term, 
then you makeit returnable indilate, without delay. bo 
If they be returnable the laſt return of a term, then the il '* 
writ of: feifin muſt be returnable the firſt return of next ' 
term, unleſs the next term be Trinity term, and then it muſt W ©. 
be returnable on the ſecond return of that term, becauſe Wl © 
there are not 15 days between the laſt day of Eafter term 
and the morrow of the Holy Trinity. hen the writ of 
ſeiſin is ſigned and ſealed, it is carried to Return Office, and] 
got returned as above mentioned, together with writ of 

: The form of writ of ſeifin is as follows: ' 
„ GEORGE the Third, by the grace of God, c. To the Il, 
66 ſheriff of . Norfolk, greeting: Know ye that C. D. efq. in 
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# our court before our juſtices at Weſtminſter, has recovers 
« ed his ſeiſin againſt A. B. gent. of S. twenty acres of 
« land (parcels) with the appurtenances in G. by our writ 


« -of entry ſur difſcjfon in le poſt : and therefore we command 


« you, that without delay you cauſe full ſeifin of the-tene- 


« ments aforeſaid with the appurtenances ro be delivered to 
« the ſaid C.; and in what manner you ſhall have execute 
x this. our precept, you make to appear to our juſtices at 


« Weſtminſter on the oCtave of St. Hilary; and have you 
« there this writ. Witneſs Sir James Eyre, knight, at Weſt= 
« minſter, the 28th day of November in the 38th year of 
/ 1s ti non a YT ee, N 
The return is as follow: . 
By virtue of this writ to me directed on the r;oth day (a) 
« of December in the year within written, I cauſed full 
« ſeiſin of the tenements within ſpecified, with 


- . 


be e appur- 
4 tenances, to be delivered to the within- named C. as i am 


ne Cnr 22h, 4 CAA 


Immediately after the writ of entry is obtained, and during 
the time that the writs of entry and ſeiſin are being paſſed, 
make out the draft of the recovery, . 

Get plea roll of prothonotary, and enter it thereon. It is 
adviſable before ingroſling recovery on the plea roll for pro- 
thonotary or his clerk to peruſe it, to avoid miſtakes. | 


For the better underſtanding the nature of this entry, and | 


alſo the mode of counting as above mentioned, the following 
is the form of an entry of a recovery with double voucher, 
which will anſwer the purpoſe where there are more vouch- 
ers, as it is only adding as many counts as there are perſons 


who vouch, and at laſt ending with youching the common 


vouchee, and his making default, Qc. as follows: 


« Berkſhire, to wit. Thomas White, gent. in his proper 


perſon demandeth againſt William Jackſon, Gent. two 
s meſſuages, two tofts, one fulling-mill, two dove-houſes, 
«© two gardens, 


The.ingroff- 
ment is to be 
on a roll of that 


one hundred acres of land, thirty acres of term whercin 


© meadow, two hundred acres of paſture, five acres of ſalt Wit of entry is 
hg? 3 E "4p 5 returnable, and 

# marſh, twenty acres of freſh marſh, ſeventy ſhillings rent, the very words 

« and common of paſture for all manner of cattle, with the of the writ of 


5 appurtenances in L. and 0. and alſo che adrowſon of the —_ 2 


(a) Any day, not being Sunday, at a reaſonable. diſtance of time from the 
teſte of writ, and before the return thereof ten days ſufficlent. 


© & parochial 


hial church of O. as lege ade, and 
«, into which the ſame William hath not entry, but after the 


4 diſſeiſin which Hugh Hunt thereof unjuſtly; and without 
44 judgment hath made to the ſaid Thomas, within thirty 


cc years (a), c.; and whereupon he ſaith, that he was ſeiſed 


cc of the tenements, rent, and common aforeſaid, with the 
5 enances, in his demeſne, as of fee and right, and of 
tt the advowſon aforeſaid, as of fee and right, in time. of 
+, «peace (b), in the time of our lord the king that now is, 
«. by taking the profits thereof to the value, c. and i in 
ct which, c. and thereof be bringeth ſuit, & . 
« And the ſaid William in his proper perſon cometh and 
« defendeth his right, when, c. and thereupon vouches to 
« warranty Roger Blagrave, eſq. who is preſent here in 
« court in his proper perſon, and freely warranteth to him 
«the tenements, rent, and common aforeſaid, with the ap- 
«-purtenances, and the advowſon aforeſaid; Se.; ; and here- 
<& upon the ſaid Thomas demandeth againft the faid Royer, 
<« tenant by his own warranty, the'tenements, rent, and com- 
< mon aforeſaid, with the appurtenances, and the advowſon 
cc aforeſaid, in manner aforeſaid: and whereupon he faith, 
de that he was ſeiſed of the tenements, rent, and common 
ec aforeſaid, with the appurtenances, in his demeſne as of fee 
te and right, and of the advowſon aforeſaid: as of fee and 
tt right, in time of peace, in the time of our lord the king 
| < that now is, by taking the profits thereof to the value, &c. 
dc and into which, &'c. yo thereof he brought ſuit, Sc. 
And the faid Roger, tenant by his own warranty, defends 
« his right, when, Cc. and thereupon further voucheth to 
« warranty Thomas Francis Martin, who is preſent here 
c in court in his proper perſon, and freely warranteth to him 
cc the tenements, rent, and common aforeſaid, with the ap- 
« purtenances, and the advowſon aforeſaid, Sc.; and here- 
10 upon the ſaid Thomas demandeth again him the. ſaid 


% Thomas Francis, tenant, by his own warranty, the tene-- 
Y 


c ments, rent, and common aforeſaid, with the appurte- 


et nances, and the advowſon aforeſaid, in manner aforeſaid, 


* c. and whereupon he faith, that he was ſeiſed of the 
. tenements, rent, and common aforeſaid; with the appurte- 
& nances, in his demeſne as of fee and right, and of che ad- 
s vowſon aforeſaid as of fee and right, in time of peace, in 


(a) No perſon "ſhalt 55 be or malddtain any action for any lands, &c. 
of or upon his own ſeiſin or poſſeſſion therein, above 30 years next beſore 
the teſte of the original of the ſame writ hereafter to be brought. Stat. 
32 H. g. c. 2 ſ. 3. 

(b) In all real actions the a; or taking of che profits, are laid tempore 
Pucii, for if they were taken tempore belli, they are not accounted of i in law. 


x Inſt. 249. b. 
« the 


* a a 1 Ir a 


> * 3 . Wo / 
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« the time of our lord the king that now is, by ang the 
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«/ profits thereof to the value, Qc. and into whichy: De. bod 
«. + thereupon he bringeth ſuit, &c. A 


ee And the aforeſaid Thomas Francis, Sage by his own. 


« warranty, defendeth his right, when, &c. and faith, that 
t the ſaid Hugh did not diſſeiſe the ſaid Thomas White of 


« the tenements, rent, and common aforeſaid; with the ap- 


«« purtenances, and of the advowſon aforeſaid, as the ſaid 


« Thomas by his ſaid writ and declaration above doth. ap- 


« poſe; and of this he puts himſelf upon the country, . 
« And the ſaid Thomas White thereupon craveth leave to 


A 


« imparle, and he hath it, &c.z and afterwards the ſaid Tho- 
es to « mas cometh again herein to court, in this ſame term, in his : 
e in « proper perſon, and the ſaid Thomas Francis; although 
him MW © ſolemnly called, cometh not again, but departed in con- 
e ap- « tempt of the court, and maketh default: therefore it is 
here. « confidered; that the ſaid Thomas White do recover his 
oger, „ feilin againſt the ſaid William of the tenements, rent, and 
com. MI common aforeſaid, with the appurtenances, and of the ad- 


« yowſon aforeſaid, and that the ſaid | William have of the 


land of the aforeſaid Roger to the value, c. and that the 


@ faid Roger have over of the land of the ſaid Thomas | 


“ Francis to the value, &c.; and that the ſaid Thomas 


[ 


Francis in mercy*, &c.: and hereupon the ſaid Thomas * This word | 
« White prays the writ of the Jord the king to be directed in the e 
« to the ſheriff of the county aforeſaid, to cauſe full ſeiſin the roll. 


o him day the ſaid Thomas White cometh here into court in his 
e ap- © proper perſon ; and the ſheriff, namely, Sir A. B. knight, : 
here- M © now returneth; that he, by virtue of the aforeſaid writ to 
- ſaid MI] © him directed on the 23d day(b) of November laſt paſt, did. 
tene--i © cauſe full ſeiſin of the tenements, rent, and common afore- 
purte- il © ſaid, with the appurtenances, and of the advowſon afore- 
eſaid, | © faid, to be delivered to the aforeſaid Thomas 9 R as * 5 
of the Ml © "" 1h laid writ ie was commanded, 5 De. ry 
4 0 . Of exemplifying Recdvery, | | 
ce, in The recovery is then to be exemplified, which is done by | 
6. ingroſſing fame on double 55. ſtamp parchment, | 
12 (a) When che elt et lun is returned indilate, without delay, you ſay after- 
Stat. wards, that is to ſay the day of ; (the laſt day of the _ 
unleſs Sunday) i in the ſame term the ſaid Thomas cometh here. 
| tempore (b) Any day hetween the teſte and return of the writ of ſeiſin, by which " 
in law. 3 may 19 N to Rave rode from 9 the place where tlie Tand 
| es. 
« the Of 


« of the tenements, rent, and common aforeſaid; with the 


«. appurtenances, and of the advowſon aforeſaid, to be deli- 


« yered to him, and it is granted to him returnable here from 
« the day of St. Martin in fifteen days, Sc. (a), at which 


0 Of the Nature of Exemplification. . - | 
An exemplification is deſcribed in termer de la ley to be 
when a man will have any original record written out and ex. 
 emplified forth of the court where it remains; to which pur. 


= 
7 n # 


Fete the rung | of (ths reolawy ls «kind of 
Accordingly, the exemplification of the recovery is a kind o 
formal —— teſted by the C. J. of C. B. that ſuch 
= ney OY the ſame) was duly ſuffered at the' time 
therein mentioned, and is thereby exemplified at the deſire of 
ahe demandant, I e 
. Of the Form of Exemplificatiod. | 

It begins thus: © GEORGE the Third, &c. by the grace 
* of God, Ce. To all to whom theſe our preſent letters 
e Jetters ſhall come, precting: Know ye, that amongſt the 
ic pleas of land inrolled at Weſtminſter before e alias 
_ E re, knight, and his brethren our juſtices of the bench, 
* of the term of the Holy Trinity (the return of the writ 9 
« entry), in the 38th year of our reign, upon the 7th roll it 
is thus contained (ſatin farth the title, and the whole of the 
es entry, as on plea roll: it then concludes as follows): All and 
+ ſingular which premiſes, at the requeſt of the ſaid A. (the 
«& demandant), by the tenor of theſe preſents we have com- 
„ manded to be exemplified. In teſtimony whereof we 
„ have cauſed our ſeal, appointed for ſealing of writs in the 

, bench aforeſaid, to be affixed to theſe preſents, Witneſs 
e Sir James Eyre, knight, at Weſtminſter, the 1ſt day of 
« July in the 38th year of our reign.” 


he recovery is generally exemplified the ſame term it is 
ſuffered. The exemplification muſt bear teſte ſome day in 
term, and after the return of the writ of ſeiſin, unleſs you 
ſhall be obliged to make the writ of ſeiſin returnable in the 


next term after the recovery ſuffered (as before obſerved), in 


' Which caſe you teſte the exemplification the laſt day of the 


term the recovery was ſuffered. | | 
When the writ of ſeiſin is returnable in the ſubſequent 
term, you cannot enter the ſheriff's return of the writ in the 
body of the exemplification; it would be abſurd to make an 
exemplification of Michaelmas term, and therein to ſtate a 
matter done in court the Hilary term following ; therefore 
in ſuch caſe you only enter the award of the writ of ſeiſin 
as thus, after the words “ in mercy,” &c. © And hereupon 
* the ſaid M. prays the writ of our lord the king to be di- 
<« rected to the ſheriff of the county aforeſaid, to cauſe him 
“ to have full ſeiſin of, &c. (the parcels); and it is granted 
« to him returrable here on the octave of St. Hilary, &c., 
% all and ſingular which premiſes, at the requeſt of re 
| | 3 9 « DY 


or SUFFERING RECOVERIES; (Ch. Xu 


TS.. 


4 ac; 
F 1 F * 
3 
ba * 8 #4 12 * 
; 995 P 2 
"'Y : * 
IFN, | 


« M. by the tenor of theſe preſents, we have commanded 
« to be exemplified,” c. as before. „ 

And then, upon the folding up of the exemplification, you _ 
enter the ſheriff*s return thus: At which day the aforeſaid _ 
% M. (the demandant) comes here in his proper perſon, and 
« the ſheriff, to wit, Sir A. B. knight, now returneth, that he, 
« by virtue of the aforeſaid writ to him directed on the 
« day of laſt paſt, cauſed the ſaid M. to have 
« full ſeifin of, c. (the parcels), as by the ſaid writ he was 


1 commanded.” 


„ is ſometimes called the indoring of the ad fur 


Of examining the Proceedings, docketing the Rolls, and 
ging and ſealing the Exemplification” 
- BEmtmplification being completed, carry it with the roll, 
avritss 3 pate at the bar, to Ne Office; 
enter the precipe on a remembrance- roll of the term writ of 
entry was returnable, which prothonotary's clerk, will give 
you, and ſhew you how to make entry thereof; examine the 
writs, entries, and exemplifications with the clerk, 


The form of the entry of the precipe is as follows: 


« Devonſhire, to wit. Command A. B. that juſtly, e. 
he render to C. D. twenty meſſuages, c. (the parcels), 
ie which he claimeth, c. Writ of entry returnable on, c. 
# Witnefſed the day of _ „ 
e John Doe, 


ge Pledges of proſecuting, b LRichee Roe. 
# Summoners, Rickard Form, 


| | 65 : | LL L. M. Eſq. Sheriff,” 
# Tenant in perfon voucheg | 
1 to warranty E. F., who 
6 alſo youches G. H., who 
«  youches Thomas Fran- 
60 cis Martin.“ 


Fou then docket the roll on a docket roll of that term in 


the Prothonotary's Office in the manner you will ſee others 
docketed, | , 


Entry in le poſt, two Vouchers in perſon, 55 
e Bedfordſhire. E. F. in perſon, ]. 5 
e 6. Ii in herfon, {Bol 35. 


2 ö 1 5 | | | $ | XV 
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The prothonotary will the! £50,008 emplification, and 
return you the Ras back MY precise, but he keeps the 
writs and rolls; aſter which get e exemplification /ealed, | 
and deliver it to your client. The recovery is now perfected. 
| Tha prothonatary. keeps the writs and rolls in his office for 
fix or eight terms, then takes care to file the former with the 
ther brevium, and the rolls he delivers to the clerk of the 
warrants, who puts them in bundles in the Common Pleag 


. . 


Tresaſury at Weſtminſter. 


The prothonotaries, when they examine and fign the ex- 
emplification, muſt take care that all the writs, being ſealed 
and duly returned, are left with them to be filed. R. Mich. 

2C Car, 2. | 1 2 

dowd alſo take care that the | writ of entry be firſt 

ſigned by the attorney-general, otherwiſe he is not to ſign the 
exemplification. Eaſt. 34 Car. 2. CR RE | 

No exemplification muſt be ſealed until ſigned by the pro- 
thonotary; Mich. 1654. And unleſs the exemplification be 
of fines and recoveries of the preſent or next precedent terms, 

it cannot be ſealed until ſigned and examined by the clerk of 


ad, Where the Parties appear by Attorney, 


The demandant need never appear in perſon; the only 
parties therefore for whom warrants of attormey can be ne- 
ceflary, are the tenant and woucheesr; but as any one may be 
made tenant to the præcipe, the experice of a dedimus may 
be ſaved, by appointing ſome friend who lives in London, 
or who can conveniently attend at Weſtminſter, to paſs the 
recovery. . * . | 

The mode of appearing by attorney, is by executing. war- 
rants of attorney, authoriſing the perſons therein named to 
apperr or vouch for ſuch tenant ar vourhee, As it muſt be 
obvious that too great care cannot be taken by the legiſlature 
to prevent fraud or covin in the procuring of ſuch warrants 
of attorney, ſimilar precautions are uſed as in taking acknow- 
ledgments on paſling 775 which have been before treated 
of, it being neceſſary that the parties giving ſuch warrants fi 
attorney ſhould acknowledge the ſame before proper perſons, 

: _ may examine them as to their conſent, capacity, and the 
like, . VN 

There ſhould be two attornies appointed by the warrant, 
and their authority joint and ſeveral, that if one die the other 
may proceed, TY | 


So | Befere 
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Ans ulon Warrant of Attorney may be l 
| The warrants may be taken before the chief juſtice of the 
Common Pleas, or any judge on the circuit, without any ſpecial 
authority but the uſual way is, before commiſſioners appointed 

by writ of dedimus patefatem de attornato faciends, — 


Of acknowledging Warrant of Attorney before. Judge, 
If the tenant can attend a judge to acknowledge the war- 
rant of attorney, draw up the pracipe and warrant of at- 
torney in parehment, as follows: — © © 
3 N 4 ug Ro mand 3 B. that juſtly, 
« 54. he render to . . the manor of 6 OY . | C . 
« which he claims,” G.. 4 e ny 
© Warwighibire, to wit, A. Þ, puts in his Peg . F. 
« and G. H., his attornies, jointly ad era Fn . 
« to gain or loſe in a plea of land. _ „ | 
| 0 4% A. B. 


« Taken and acknowledged on the 
« day of in the 38th _ 
year of the reignof king George 
the Third, before Sir Giles 
« Rooks,” - 5 
Make a copy of this on paper to leave with the judge. 
Attend with the tenant A, 5 judge, who will ta Fs 
conufance and fign it. The parchment, precipe, and war- 
rant being ſigned, bring them away; leave the paper copy 
with judge's clerk, „ s : 
£ T0 get recovery paſſed at bar, and proceed as before 
re F | A | ET, 41 
The only difference in the entry on the plea-roll is, that 
inſtead of ſaying, - 4 . g 
&« And the aforeſaid A. B. in his r perſon comes and 
« defends,” c.; you (ay, And the'afore/aid A. B. by E. F. 
« hit attorney comes and defends.” TEE 


Of achnowledgirg Warrant of Attorney for the "Tenant before 
oe OT, *  - Commiſſioners. + | EY 
If the tenant cannot attend a judge to acknowledge the 
warrant of attorney, you muſt ſue out a dedimus poteflatems to 
ke the warrant of attorney of the tenant. | 
This writ is not grounded on the ſtatute of Carliſle, as we 
ave before hinted the dedimus to take conm/ance of fines 922 
8 ; | | > 


that ſtatute only extending to finer ; but it is 2 writ at com. | 
mon law, whereby perſons diſabled from perſonally appearing 
in court might nominate attornies in their ſtead. | 


. 


4 


How to ſue out and proceed on Dedimut. 


Make precipe for curſitor in form below, mentioning only 
the name of the commiſſſoners you would wiſh to be inſerted 
in the. dedimur. Having got writ from curſitor, ſend it to your 
client in the country; any zus of the commiſſioners may take 
. the-acknowledgment of the warrant of attorney, which you 
- -ought to have written on parchment, together with a copy of 
the precipe. When acknowledgment is taken, annex the 
"warrant to ded. pd. and indorſe thereon, © The execution of 
« this writ appears in a certain [ſchedule hereunto annexed ;"_ 
which indorſement commiſſioners ſhould ſign. 


#new the intent of fuch warrant, and that the razures or inter- 
lineations if any) were made before the parties, and before the 
commiſſioners ſigned fame ; which affidavit, together with the 
copy of the precipe and warrant of attorney, are afterwards : 
to be filed in the office of inralment of writs for fines and 


5 < Of the Writ of Entry, Mittimuc, and T. ranſeript. 2 
Then take dedimur and warrant of attorney to curſitor 


wbo will make out writ of entry, mittimus, and tranſcript ; | 


After which get writ of entry compounded- at Alienatim 


Office, or you may get the tranſcript and mittimus made out 


| before you paſs them at bar. N 
The form of the precipe for the curſitor is as follows: 
4 Kent, to wit. Command A. B. gent. that juſtly, Q. 
1 he render to C. D. gent. two meſſuages (parcels), which 
E 
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John Nokes. 5 
Joſeph Fr x. 
Robert Strong. 
Jacob Marſh.“ 6: 5 
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one of the commiſſioners ſhould always be a knight; but 


if you name four others, the curſitors inſert a knight of 
courſe, though he ſeldom attend the conuſance. 
In this caſ 


* 


the roll verbatim in the following form 
„ Our lord the king ſent to his juſtices of the bench here 
& his writ of mittimus, cloſed together with the tenor of a 
« certain writ of our ſaid lord the king of dedimus poteflatem, 
“ for receiving a warrant of attorney, and the return of the 


% ſame .writ, as alſo the warrant of attornies thereupon 


© received in theſe words: George the Third, by the grace 
© God, of Great Britain, France, and Jrelang, kin g. defender 
te of the faith, & c. To his juſtices of the bench, greeting: 
“ The tenors of our certain writ of dedimus pote/iatem, di- 
te rected to our truſty and well- beloved Sir Thomas King, 
& knt. and to our beloved A. B., C. D., (naming commiſſioners,) 
te gentlemen, for and concerning the receiving ſuch attorney 


th e the entry of the recovery differs from ordinary 
caſes, as the mittimus and tranſcript are to be entered on 


Form of entry 
where tgne 
tenant appears 


by attorney on 


a warrant ac- 
knowledged 
before commiſa 
fioners by de- 
dimus poteſ- 
tatem with 
entry of mit 
timus and 


tranſcript, 


E 


& or attornies, jointly or ſeverally, as William Spencer, gent. 


& would put or conſtitute in his ſtead before the ſaid Sir Wil- 


i liam, (naming commilſioners,) or two of them, to gain or loſe 


againſt Thomas Spencer, gent. in a plea of and upon our 
te writ of entry /ur diſſeiſin in le poſt depending before you, be- 
te tween the aforeſaid Thomas 8. and William S., of two 
© meſſuages (Here deſcribe parcels as in dedimus), and the re- 


« rants of attorney in that behalf received, ſent into our Chan- 


de turn of our ſaid writ of dedimus potęſtatem, and alſo the war- 


4 cery, and remaining on the files of the ſame Chancery, we 


« ſend to you incloſed in theſe preſents, commanding you that 
te the tenors aforeſaid being inſpected, you cauſe further to 
te be done therein, at the proſecution of the ſaid Thomas 
&© Spencer, what of right and according to the law and cuſtom 
« of England, ſhall be meet to be done. Witnefs ourſelf at 
„ Weſtminſter, the 1ith day of May in the 38th year of 


* 


© our reign.” ——< George the Third, by the grace of God, 


« of Great Britain, France, and Ireland, king, defender 


« of the faith, & . To his truſty and well-beloved Sir 


„ William King, knt. and to his beloved (naming commiſ- 
« honers), gentlemen, greeting: Whereas our writ of entry 
e fur 4 in le poft dependeth before our juſtices of the 
„ bench, between Thomas Spencer, gent. and William 


Vo. II. 1 3 “Spencer, 


* 
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e and the ſaid William Spencer being, as we are informed, 


- 


4. ſo infirm that he is not able, without great danger of his M 


cc body, to travel to Weſtminſter at the day in the ſaid writ 


« contained, to do and act thoſe things which then and 
« there would be expedient to be dene in the ſame, ve, 


ey” tendering the ſtate of the ſaid William in this behalf, 


| e have given to you, or two of you, power and authority 
L of receiving ſuch attorney or attornies, jointly or ſeverally, 


& as the ſaid William will put or conſtitute in his ſtead 


& before you, or two of you, to gain or loſe in the ſaid. plen 
tt hefore our ſaid juſtices z and t erefore We command Ou, 
4 or two of you, that going in perſon to the ſaid William, 


cc“ jf he be not able conveniently to come to you, you receive 


«his attorney or attornies, jointly or feverally, in form afore. 


& ſaid, and when you ſhall have received the ſaid attorney 


4 or attornies, you diſtinctiy and plainly, without delay, 


ce certify us in our Chancery of the name or names of ſuch 
«attorney or attornies under your ſeals, or the ſeals of two 
r of you, ſending back to us this writ. Witneſs ourſelf zt 


% Weſtminſter, the 3d day of May, in the 38th year of our 


4 f 
* before us, Thomas King, John Nokes.“ 


4 perſon demandeth againſt W 


d reign.— By the lord chancellor of Great Britain, at the: 
ec inftance of the demandant, Giles Rooke. —The execution 


4c of this writ appears in a ſchedule hereunto annexed. 
« Thomas King, John Nokes. Received 67. 8 . 


„ Kent, to wit. William Spencer, gent. puts in his place 
% Richard Smith and James Dean, his attornies, jointly and 


ec 'ſeverally, againſt Thomas Spencer, gent. to gain or loſe in 
« a plea of land. William Spencer. Taken and acknoy- 
„ ledged the 7th day of May in the 38th year of the reigr 

Ling George the Third, at the city of Canterbury, 


. Here leave a diſtance of about an inch; and then enter 


| the counts, &c. as in the ordinary way. . - 


„ Kent, to wit. Thomas Spencer, gent. in his prop4 

| Ria Speneer,” & c. On! 
take care and fay, * And the aforeſaid William, by Richari 
„Smith his attorney, comes and defends.” In other reſped 


the entry from this place is as if there had been no dedimuſ 


Of a the Tenant and Vouchee appearing by Attorney and 7 0 


| ledging the Warrant before a Fudge, 
The above is the mode of proceeding when only the tenant 


appears by attorney, whether the warrant of attorney b. 
acknowledged by him before a judge or before commiſſioners 


EY : « Spencer r, pent,, of two meſſuages (bere | deſeribe parcels, 


| warrant of attorney, or attend before com 


ce © Taken and acknowledged the : day ; 


7008 and a day in ag 


n on gurrenING ascormnire, 


hat] it often, happens that Ge appears In a | 
this alſo m A be either by his acknowled appears by a eps of 
Morne y efore a judge; or before comm Deg by dedimus ; 
& ſometimes both tenant and youchee appear by attorney. 

all theſe caſes the Tame diſtinction in 4 practice holds; 
namely, whether they go before a judge to e the 
foners, ST 

pg the firſt caſe, if the tenant and vouchee can attend A 
re. to acknowledge the warrants, draw up the recipe 
ey warrants in parchment z the pracipe is the ſame as men- 
tioned before, p. 495. ſo is the warrant for the tenant. Op | 

warrant for the youchee i is thus: _ 75 


8 « Kent, to wit. J. K. whom A. B. youcheth, to war- 
« ranty, puts in his place L. M. and N. O. his attornies, | 
« jointly and ſeverally, againſt C. Ws to gain or Jes in a 
« plea of land, & c. 5 | 
«of in the 38th year of the reign | 
„ of king Ge 5 obs _ 2 „„ 
. Sir Giles Roc „ FWF 


G0 with it FR a judge. to it acknowledge, and 
prooecd to get writ of entry, &c. as above directe. 


5 947 | Of the Writ of Summons, 255 8 
If the perſon whom the tenant vouches is not in - court 
then a writ called a writ of ſummoneas ad warrantizandum 
iflues to compel the perſon: called upon to [ PEAT in court 


und warrant the lands. 


Where the vouchee appears by: attorney, the warrant by 


which he conſtitutes an attorney ought ſtrictly to bear date 


after the tete of the writ of ſummons, but the omiſſion of | 
this circumſtance will not invalidate a recovery. 

By, the common law. this writ of ſummons had nine re 
turns. By the ſtat. 16 Car. 2. c. 16. . 10. they are abridged © 


to five. Ide, by ſtat. 24 Seo. 2. e. 48. . 8. they are res 


duced to four incluſive. | As, if the writ of entry is return- 
able on the morrow of All Souls, then the writ of ſummons 


—_— 


'muſt be returnable from the day of St. Martin in 15 days, 
being the fourth and laſt return 97 Michaelmas term. And 


if there are 47 "och. the writ of. 5 for $a 


9 4 


Cha | 1 | 


be form of the writ of fummons is as follows - E299 31 


% Sv /% 


FR 
.% 
74 


N 8 F. 8. that he = ere ous , at Wel. | 
We minſter, from che day of Eaſter in five weeks, to warrant | 
cc to A. B. three meſſuages (parcelt), which C. D., 1 in our | 


e court before our juſtices at Weſtminſter, claims as his right 


« àgainſt the ſaid A. B. by our writ of entry far di Miſin in | 
cc foft.. And whereupon the faid A. B. in our ſaid court hath 


dc vouched the aforeſaid F. G. to be ſummoned in your county 
„ to warrant againſt the ſaid C.; and have you there the 
4 ſummoners and this writ, ' Witneſs Sir James Eyre, knt, 
« at Weſtminſter the - 9 5 * Rt the 38th year 
« of our reign.” “ 


— 


e 5 — — — -(Prothonotary, 
Get this writ Fgned by one of the prothonotaries and 


then ſealed. 


Make out the writ of 2 as before directed, _ leave. 


the writ of ſummons and ſeiſin at the Return Office to be 
returned. In the mean time paſs the recovery at. bar; for 


1 which e make out a Lee in e in the uſual 


form. FP / 


« Kent, to Vir. "Coltinaid' A. B. Head juſtly, tee. he 157 


der to C. D. (parcels), 1 which * ee, 13 


66 Tenant, by E. F. his: attorney, 

de vouches to warranty F. G., Wo 
„ Who, by L. M. his attorney, ., 8 = e 
vc vouches over to Warranty 5 
% Thomas Francis Martin.“ 


1s 


| Deliver præcipe to a ſerjeant in root, | de warrant 0 
attorney ackiiowledged with 2700; and the ene pl pals 
it at bar. j 


The form of the entry o on eh roll is as is follows kts divided 


into two entries, firſt the entry of the count againſt the tenant, 


: and the award of the ſummons againſt the vouchee; and then, 


as the ſur mmons is made returnable four terms afterwards, as! 


N mentioned, there is a ſecond entry of the appearance 
5, attorney of the vouchee, and the demandant's count 

inſt him, and againſt the common vouchee, as in the uſual 
* The firſt is called the firſt entry, or ſummons roll; 
- Reved, the entry of the . 1 


4 n 5 
* 7 s « bt? F & 
Is ky e 
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or SUFFERING: RECOVERIES. con. XXL, 


rere 


7 
1 
11 
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Ys 1 


8 my 1 5 or gorranG RECOVERIES. 


n 2090% Tue form Was della: en 


by « Kent, to wit. C. D. in his proper _— aa 
« againſt A. B. &c;, (count in the common form) 


« And the aforeſaid A. by E. F. his attorney 5 


and defendeth his right, when, &c. and thereupon 


ic voucheth to warranty F. ſummoned in the county | 


4 aforeſaid ; let him have him here on the octave of St. 


% Martin, by the aid of the court, &. 775 ſame I is 
4 en to the nes aforeſaid n Ac: WEE > 0 


1 3. 2 © $47? Y 3 0 "+7 573 7 +5 
12 4 A " 


Second Entry. 


ns 


| 0 1 to wide C. D. in his proper perſon demandeth. 


Kr « againſt A. B. &: (count ar before). 


% And the aforeſaid A. by E. F. his attorney 6 0 1 
e has heretofore vouched thereupon to warranty F. G. 


4 21050 notu by ſummons made to him in the county aforeſaid 4% 


cometh by L. A. his attorney, and freely warranteth to him 


% the tenements aforeſaid, with the appurtenances, &e, 


% And hereupon. the aforeſaid C. D. demandeth againſt the 


« faid F. G., tenant by His own warranty, the tenements 
. aforeſaid, with the appurtenances, &c: and whereupon he 


e“ ſays, that 172 was ns 4 N 5 ( 14975 on as in ay e entries of | 


% 


1 60 Dedimus porę oft. thy F, G. 


and Be will make out writ. 


| e 


07 the . Fee” V. . appearing by ee be 


Tenant acknowledging the Warrant before a Judge, and 
the Vouchee an He 4s Be oh ; Comm PONY „ 17 
Dedi imus. | 


— 


In this caſe, with ated to the tenant, Nudes as before 
directed in preparing præcipe and warrant, and getting it 


acknowledged before a judge; and alſo procure writ of ſum- 
mons. And with regard to the vouchee, make out pr N58 je 


for the dedimus as follows; — 
40 Kent, to wit. e A. B. "has 1 & c. he 


40 render to C. D. Gul, which he claims, &c. 


ſ Sir W. X. knt, 
| IN. o. 
'« whom A. B. vouches Diredted t to JP. Q. 


6e to wm, 1 ws: 


Deliver this to the curſitor af the county where lands te 


MAE e | Then 


501 


J jointly and ſeverally, againſt C. D., to gain or lo 


roll, it is thus contained := _ 


„ Kent, to wit⸗ Command A. B. 
render to C. D. (parcels) which he claims,” &. 
PLA ESI SOS , TT TOTNS UE CHIEF. N „„; 00-4204 +628 
„Kent, to wit. F. G., whom the ſaid A. B. vouches to 
6% warranty; puts in his place L. M. and O. P. his attornies, 
| | br loſe in a plea. 
of land, Taken and acknowledged,” K. 
The dedimus being returned, and a mittimus and tran- 
ſcript thereof made by the curſitor, paſs the recovery at the 
bas as before direQed on nnd pan fn ltd ne 14d 
The form of the entry is in this caſe as follows: The firſt - 
entry or ſummons roll is the ſame as in the laſt caſe, conſiſting 
of the demandant's count againſt the tenant, and the award 
of the ſummons againſt: the vouchee. Then, on another roll, | 
enter the mittimus and tranſcript (in a ſmall hand) verbatim 
(as before directed, page 301); and then, leaving the diflance- 
of an inch on the ſame roll, go on thus in a large hand _ 
Elſewhere, as it appears in this ſame term on the 


- 


oP , p F 
C » V. * * 
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« Kent, to wit. C. D. in his proper perſon demandeth 
* againſt A, B., & c, And ſo on with the whole entry of 
?C?9 CE ap 
Of the Tenant and Vouchee appearing by. Attorney on Warrants 
- ; 1 FF ;ͤũ —ͤũ ee” 
In this caſe prepare two precipes for dedimut, one for the 
tenant and the other for vouchee, in the fame way as laſt 
directed for vouchee only (mutatis mutandis); and alſo two 
precipes and warrants of attorney, and ſue out two writs of 
dedimus, and get a mittimus and tranſcript of each of them 
made by the curſitor, and paſs recovery at bar as above 
c ES TR EOS „„ 
In the entry, the only difference is, that in the firſt entry 
or ſummons roll, the mittimus and tranſcript of the dedimus 
for the tenant's acknowledgment of warrant is firſt en- 
- groſſed ; then the count and ſummons againſt vouchee, and 
then in the ſecond entry the mittimus and tranſcript of the 
dedimus for vouchee's acknowledgment of warrant, and the 
proceedings of recovery as above ſhewn. IR 
Thus, by obſerving the above directions, the proceedings 
in every particular caſe and the forms of the Te way by 
| 55 HERE EE. 8,  ealily 


1 


1 5 or p SUBFERING: RECOVERIES, 


bd, whether: the recovery is ſuffered 1 
— appearing in perſon, or by attorney; and whether 
the warrant of attorney is taken before a judge, or beſore 
commiſſioners; and this by both tenant an een or by 5 
one of them only 

H the recovery be with treble or more vouchers, che 
rouchers appearing by attorney. 

The mode of proceeding; is as 1 mufatis mutandis, 
having ſeparate precipes, warrants for each vouchee, and a 
dedimus for each, if the warrant be taken before com- 
miſſioners. | 

In the entry of the recovery there muſt be three different : 
entries; the firſt ſummons roll againſt firſt vouchee, a 
ſecond ſummons roll againſt the ſecond vouchee, and then 
the entry of the recovery itſelf ; the ſame as above, mutatis 
mutandis, having as many entries of ſummons rolls as there 
are vouchers, and entering thereon the tranſcript of 
mittimus, &c. to each if the caſe requires it. re | 


Will, 421. 


N hopping, and ſearching for, Recoveries. 


To flop a recovery from being ſulfered, enter caveat at 
Prothonotary's and King's Silver Office, when notice will be 


ren you of the proceedings therein; but leave of the court 


ould be obtained to enter ſuch caveat. 


Search for recoveries at Warrant of Attor e s Office; though 
no warrant of attorney is filed there in f g recoveries, 


as there is in n fines. 


Of reverſing Recoveries. 


The judgment i in a common recovery being a matter of 


record, it can only be reverſed by «writ of error. 


No one is entitled to bring ſuch writ of error, unleſs he 


has an immediate intereſt in the lands whereof the recovery 


was ſuffered. 
Nor can any thing be aſſigned for error which contradicts 


the record, therefore no incapacity in a_wouchee, if he ap- 


peared in perſon, can be aſſigned; but otherwiſe if he 


appeared by attorney, for then any fact may be averred 
which would incapacitate ſuch vouchee from making the 
warrant, or would render the recovery of no effect, as the 


perſonal diſability of N or bis Seach: before judgmem 
given, | 5 
5 | K k 455 15 3 
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or SUFFERING RECOVERIES: - [Ch; XXI 


The doctrine of fines and recoveries is both copious and 
intricate. For further information thereon, we muſt refer 
the reader to the various books that have been written upon 
the ſubject, the deſign of this work being chiefly to give a 


brief „ eren of the practical proceedings in paſling ſines 
and ſuffering recoveries. We ſhall conclude with a table or 


modus of the returns of the ſeveral writs in a recovery, with | 
a few obſervations. thereon, rendering the table applicabſe 


to all caſes; 88 
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8 on * Returns. 


The writ of ſeiſin muſt bear teſte the fourth day incluſive Of the writ of 


after the return of the writ of entry, or laſt writ of ſummons, 
not being on Sunday, or dies non juridicus, and muſt have 
15 days between the teſte and return. 


Dies non 7 juridict are all days out of term, All Saints and 


All Souls in Michaelmas term, the Feaſt of the Purification 
in Hilary term, Aſcenſion 
of St. John the Baptiſt, if it happen in Trinity term. 
If there be not 15 days between the return of the 
ſeifin and the end of that term wherein it bears teſte, it muſt 
be made returnable without delay; and if the ſeiſin be teſted 


the laſt day of any term, it muſt be made returnable the firſt 


return of the next term. 


Day i in Eaſter term, and the Feaſt. 


writ of 


ſelſin. 


The writ of ſummons muſt bear teſte alſo the fourth day Of the firſt writ 
incluſive from the return of the writ of entry, as is ſaid be- of ſummons. 


fore with regard to the writ of ſeifin, and there muſt be four 
returns between the retu 


turn of the writ of ſummons, as may be ſeen by the above 


table or modus, reckoning the return of the writ of entry and 


return of the writ of ſummons for two of the four returns. 


If the recovery be with treble voucher, and the firſt and of 3 


of the writ of entry, and the re- 


Of the ſacond : 


ſecond vouchees appear upon ſummons, the laſt writ of writ W 


ſummons muſt bear teſte the fourth day incluſive after the 
return of the firſt writ of ſummons; and there muſt be four 


returns inclufive between the return of the firſt writ of ſum- 


mons, and the return of the laſt writ of ſummons, reckoning 
the returns of the firſt writ of ſummons and of the ſecond ag 
two of the four returns ; and for the finding out ſuch fourth 
return of the laſt writ of ſummons, and the return of the writ of 
ſeiſin, by the foregoing table or modus, look for the return of 


the firſt writ of ſummons in the firſt column on the left hand E 


of the laſt table, and oppoſite thereto you will find the fou 


return incluſive, which is to be the return of the ſecond writ 
of ſummons; ; and-oppoſite to that you will 25 the proper BR 


return of the writ of ſeiſin. 
The above directions will ſerve i in all caſes, Shae: the 
recoyery be with four, five, or any number of vouchers. 
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